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ANNOUNCEMENT 


from the Copyright Office, Library of Congress, Washington, D.C. 20559-6000 


NOTICE OF PUBLIC MEETINGS AND REQUEST FOR COMMENTS. 


REVISION OF THE CABLE AND SATELLITE CARRIER COMPULSORY LICENSES; PUBLIC MEETINGS 


The following excerpt is taken from Volume 62, Number 54 of the 
Federal Register for Thursday, March 20, 1997 (pp. 13396-13400) 


LIBRARY OF CONGRESS 
Copyright Office 
[Docket No. 97-1] 


Revision of the Cable and Satellite 
Carrier Compulsory Licenses; Public 
Meetings 


AGENCY: Copyright Office, Library of 
Congress. 


ACTION: Notice of public meetings and 
request for comments. 


SUMMARY: The Copyright Office, at the 
request of the Chairman of the Senate 
Judiciary Committee, is examining the 
copyright licensing of broadcast 
retransmissions for the purpose of 
recommending legislative changes to the 
Congress. The Office is a 

public meetings, and identifying issues 
for discussion, for the purpose of taking 
testimony from interested persons. This 
Notice describes the schedule and 
structure for the public meetings. 


EFFECTIVE DATE: Public meetings will 
be held from May 6, 1997, through May 
9, 1997, in the CARP Hearing Room, LM 

414, James Madison Memorial Building, 
Lior Independence Avenue, S.E., 
Washington, D.C. 20540. 


TIMES: Each daily session will begin at 
10 a.m. Persons wishing to testify should 
notify the Copyright Office in writing no 
later than close of business on April 15, 
1997. Notices of intent to testify should 
be addressed to William Roberts, Senior 
Attorney, and may be sent by mail or by 
telefacsimile. The Office will notify each 


person expressing an intention to testify 
of the expected date and time of his\her 
testimony. 


WRITTEN STATEMENTS AND REPLY 
COMMENTS: Each person wishing to 
testify must submit a formal written 
statement of his/her testimony no later 
than the close of business on April 18, 
1997. Written statements will also be 

from parties who do not wish 
to testify. Summaries of the formal 
written testimony, for purposes of oral 
testimony, may be submitted on the date 
of testimony. In addition, interested 
parties may submit written questions, for 
possible use by panel members of the 
Copyright Office during the course of 
meetings, no later than close of business 
on April 18, 1997. 


After the close of the meetings, 
interested parties may submit written 
reply comments to the testimony offered 
at the meetings, including any proposed 
legislative amendments, no later than 
close of business on June 3, 1997. 


ADDRESSES: If delivered by hand, 
fifteen copies of written statements, 
questions, and reply comments should 
be brought to: Office of the General 
Counsel, Copyright Office, James 
Madison Memorial Building, Room LM- 
403, First and Avenue, 
S.E., Washington, D.C. 20540. If sent by 
mail, fifteen copies of written statements, 
questions, and comments should be sent 
addressed to Nanette Petruzzelli, Acting 
General Counsel, Copyright GC\ 1&R, 
P.O. Box 70400, Southwest Station, 
Washington, D.C. 20024 
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FOR FURTHER INFORMATION 
CONTACT: Nanette Petruzzelli, Acting 
General Counsel, or William Roberts, 
Senior Attorney for Comp”:isory 
Licenses. Telephone (202) 707 8380. 
Telefax: (202) 707-8366. 


SUPPLEMENTARY INFORMATION: 


Background 

On February 6, 1997, Senator Orrin 
Hatch, Chairman of the Committee on 
the J , United States Senate, sent a 
letter to the Register of Copyrights 
requesting the Copyright to 
conduct a global review of the copyright 
licensing regimes governing the 
retransmission of over the-air broadcast 
7. Senator Hatch requested the 

to report its findings to the 

Committee by May 1, 1997, and to 
develop policy options and legislative 
recommendations. The reporting date 
has now been extended, at the request of 
the Office, to August 1, 1997. 


In making his request, Senator Hatch 
identified several issues regarding the 
copyright implications of broadcast 
retransmissions which warrant 
consideration. Specifically, these include 
extension of the comp copyright 
license created by the Satellite Home 
Viewer Acts of 1988 and 1994, and the 
implementation of Us 
imp tation of that compulsory 
license and the so called “white area” 
restriction for the retransmission of 
television network stations. 
Additionally, Senator Hatch asked the 
Office to consider possible 
pm ee 

licenses of the 
Copyright Act, and the extension of 
those licenses to new technologies such 
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as local retransmission of broadcast 
signals by satellite, retransmission of 
broadcast signals over the Internet and 
by the telephone companies, and new 
markets for public television. 

In discharging its task and making its 
report, Senator Hatch has encouraged the 
Copyright Office to conduct open public 
meetings to hear from interested parties 
and promote discussion in the hopes of 
establishing consensus solutions to these 
issues. Consequently, the Office is 
publishing this Notice to inform 
interested parties of the time and 
structure of such meetings, and how the 
Office plans to accomplish its task of 
reporting to the Senate Judiciary 
Committee. 


Public Meetings 


Because both the cable and satellite 
carrier compulsory licenses implicate 
and affect the existence and profitability 
of a number of industries, the Copyright 
Office believes that input from these 
affected industries is critical toa 
complete report to the Congress. 
Consequently, the Office has determined 
that a process involving both written 
comments and open meetings is essential 
to gathering the necessary information. 
We are, therefore, announcing the 
following schedule. 


The Office will conduct public 
meetings with interested parties in the 
CARP Hearing Room at the Copyright 
Office beginning on May 6, 1997, and 
running through the end of that week, if 
necessary. The format for these meetings 
will resemble the traditional 
Congressional hearing model in that 
there will be panels of witnesses that will 
present testimony to a panel of 
Copyright Office staff, headed by the 
Register of Copyrights. The R _ and 
Office staff will ask questions o 
various persons who testify, ~y 
interested parties may submit written 
questions to the Office by April 18, 1997, 
which may be addressed to specific 
witnesses, or the witnesses as a whole. 
There are no guarantees that the Office 
will ask every written question that is 
submitted. 


The public meetings are open to 
anyone. However, in order to testify, 
interested persons must inform the 
Office of their intention to testify no later 
than the close of business on April 15, 
1997. Notification of intention to testify 
must be in written form, either by letter 
or notice, and must be in the possession 
of the Office by the close of business on 
April 15. Because of time constraints, 
and the need for the Office to schedule 
the panels of witnesses as soon as 
possible, it is reconimended that sersons 
wishing to testify deliver their 
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notification by hand or facsimile 
transmission by the deadline. 
Notifications received after the April 15 
deadline will not be accepted, and such 
person or persons will not be allowed to 
testify. 

The public meetings will begin at 10 
a.m. each morning, and will continue 
until 5 p.m., unless otherwise directed by 
the Register of Copyrights. The Office 
will notify each witness who has filed a 
timely notice of intention to testify 
several days in advance of the date he/ 
she is expected to appear and offer 
testimony. The Office will also notify 
each witness of the other witnesses who 


- will appear on his/her panel. Because of 


space limitations in the CARP Hearing 
Room, witnesses are encouraged to 
appear only on the date they are 
scheduled to offer testimony. 


Witnesses may bring with them on 
the day of their testimony a written 
summary of their oral testimony. 
Witnesses who bring such written 
summaries are asked to provide fifteen 
copies of the written summaries for use 
by the Office and others in attendance at 
the meeting. 

Transcription services of the public 
meetings will be provided by the 
Copyright Office. Those parties 
interested in obtaining transcripts of the 
meetings will need to purchase them 
from the transcription service. 


Written Statements 

All persons who notify the Copyright 
Office of their intention to testify must 
submit a written statement of their 


} emg by the April 18, 1997, deadline. 


Because of time limitations, the Office 
encourages parties submitting written 
statements to deliver them to the Office 
by hand or by overnight express mail on 
or before the April 18 deadline. 
Telefacsimile transmissions of written 
statements will not be accepted. 


Parties submitting written statements 
are encouraged to include any and all 
information that they consider relevant 
to the copyright licensing of broadcast 
retransmissions. Parties may also 
include any exhibits that they deem 
relevant. Fifteen copies of each written 
statement must be submitted by the 
deadline. 


There is no prescrided format for the 
written statements. Parties are 
encouraged to organize their testimony 
in as clear and readable form as possible, 
and to provide a glossary of technical 
terms used in the written statement. 


Parties who do not wish to appear at 
the public meetings are nonetheless 
permitted, and encouraged, to submit 


ww 


written statements by the April 18 
deadline. 


Reply Comments 


After the close of the public meetings, 
interested parties may submit comments 


_ in reply to the written statements and 


oral testimony. The reply phase is open 
to all parties, and is not limited to those 
who testified at the meetings and/or 
submitted written statements. As with 
the written statements, reply comments 
must be in the possession of the 
Copyright Office by the June 3, 1997, 
deadline. No facsimile transmissions of 
reply comments will be accepted. 


There is no format for reply 
comments, beyond the principles of 
clarity and a glossary of technical terms. 
Parties are also encouraged to offer any 
legislative proposals and/or 
amendments that they have at that time. 


Scope of the Proceeding 


As Senator Hatch's letter makes clear, 
the Copyright O'fice will be conducting a 
global review of copyright licensing for 
the retransmission of broadcast signals, 
and in particular the cable and satellite 
carrier compulsory licenses. The Office 
will be confining its report to issues 
related to the retransmission of over-the- 
air broadcast signals. The Office will not 
be considering other matters, such as 
music licensing for television, the section 
114 compulsory license for digital 
subscription transmission services, 
operation or administration of the 
Copyright Arbitration Royalty Panels, or 
matters of copyright liability for on-line 
service providers on the Internet. 

While the Office's report is confined 
. the retransmission of broadcast 

, this does not mean that the 

will focus solely on the cable and 

satellite carrier compulsory licenses as 
they currently exist. Rather, all matters 
involving copyright licensing of 
broadcast retransmissions will be 
considered, including basic questions 
such as whether there remains a need for 
compulsory licenses or whether new 
- ry licenses should be added to 

opyright Act. More specifically, are 
a licenses still justified? 
Perpetually? Or, can they be phased out? 
If compulsory licenses are justified, are 
the present configuration and present 
provisions fair and equitable? Or, should 
adjustments be made? If so, what should 
the changes be? Should the existing 
licenses be combined into one new 
license? Should new uses or services be 
combined in it? Cz, should new uses and 
services be subject to separate and 
distinct licenses. 

In filing their written statements and 
offering oral testimony, the pzrties are 
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encouraged to address any and all 
matters related to copyright licensing of 
broadcast retransmissions which they 
believe are relevant and important. In 
order to identify as many issues as 
possible from the outset, so as to permit 
full discussion, the Copyright Office met 
informally with representatives of the 
major industries affected by copyright 
licensing of broadcast retransmission 
Representatives included copyright 
owners of broadcast programming, cable 
and satellite carriers, broadcasters, the 
Public Broadcasting Service, and 
telephone companies. The purpose of 
these meetings was not to discuss policy 


or what the law should look like, but to - 


identify the relevant issues. 


The Office welcomes discussion of 
any matters related to copyright 
licensing of broadcast retransmissions 
that interested parties deem important. 
The Office is, however, raising a number 
of issues below, identified during the 
course of its informal ings, which 
we believe deserve attention during the 
course of the public meetings. We 
encourage interested parties to provide 
any and all information and opinions 
regarding these issues in both their 
written statements and oral testimony. 

A. Basic principles 


1. Need for compulsory licenses. 
As noted above, the fundamental 
principles of copyright licensing of 
broadcast retransmissions are part of this 
review. The cable industry has enjoyed a 
compulsory license for its broadcast 
retransmission since January 1, 1978, and 
the satellite industry has had a similar 
license since 1988. Do the conditions that 
warranted creation of those licenses 
continue, or have circumstances 
such that the need and/or configuration 
of those lic. ases should be altered? Is 
there a continuing need for the cable and 
satellite licenses, or should cable and/or 
satellite carriers be required to negotiate 
the licensing of broadcast programming 
in the free marketplace? 


2. Expansion and revision of 
compulsory licenses. In the alternative, 
should the compulsory licensing scheme 
of the Copyright Act be expanded? 
Should new types of broadcast 
retransmission services, such as 
video systems provided by telephone 
companies and retransmission services 
via the Internet, have their own separate 
compulsory licenses? Or, is it better to 
place these services in the existing 
compulsory license structure? How 


could this be achieved? 
Furthermore, assuming that a 
compulsory licensing scheme should 


remain for broadcast retransmissions, 
should the cable and satellite licenses be 
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unified into a single compulsory license 
applicable to all retransmission 
providers? What are the practical 
barriers to such a single license? What 
are the advantages and disadvantages? 


If the cable and satellite carrier 
compulsory licenses remain separate, 
should the royalty rates paid under both 
licenses be equalized? Should this be 
douwe in the statute, or should the criteria 
for adjusting royalty rates be made the 
same for both licenses? Should the 
standard be the fair market value of the 
copyrighted works, or are there other or 
additional criteria that should be used? 


3. Must-carry. An important 
element of the structure of the cable 
compulsory license in 1976, and today, is 
the must ation of broadcast 
signals by the Federal Communications 
Commission. Must-carry regulation was 
reimposed by Congress in the 1992 Cable 
Act after it had been eliminated by the 
courts in the mid-1980's, and the 
constitutionality of the new must-carry 
regime is currently on appeal to the 
United States Supreme Court. The 
Copyright Office is aware that the 
outcome of that case has a direct impact 
on how broadcasters, and copyright 
owners, view the copyright licensing of 
broadcast retransmissions. 
that the current appeal may not be the 
final word on must (the Supreme 
Court could, for instance, find the 

t of must to be constitutional 
but then find fault with the current must- 
carry rules), what impact might the 
Court's decision have on the current 
compulsory licensing scheme? If the 
Court upholds must-carry, should must- 
carry be extended to the satellite carrier 
compulsory license and the provision of 
local network signals, as well as all other 
broadcast retransmission services 
seeking compulsory licensing? If the 
Court strikes Cown must-carry in whole 
or in part, as unconstitutional how 
should that affect a revised compulsory 
license scheme for broadcast 
retransmissions? 


B. Cable compulsory license 


1. Cable regulation and rates. The 
cable compulsory license, created in 
1976, represents a number of 
compromises and requirements 
necessitated by the technological and 
regulatory framework in existence at that 
time. Since 1976, the cable industry has 
grown considerably, and the marketplace 
has changed. The license is based upon a 
regulatory structure of the Federal 
Communications Commission that has 
not been in existence for a number of 
years. Should the cable compulsory 
license be reformed to reflect the current 
marketplace and regulatory framework? 
Should the royalty payment scheme of 


Yt 


the license, based upon each cable 
system's gross receipts for the 
retransmission of broadcast signals, be 
simplified so as to remove reliance upon 
outdated FCC rules? Is the per 
subscriber, per signal charge of the 
satellite carrier license an appropriate 
solution? If not, why not? Are there 
other solutions? Also, should the payout 
of royalties collected under the cable 
license be broadened to include 
compensation for network programming 
as well as nonnetwork programming? 


In addition to regulatory changes, 
the cable industry has experienced 
considerable marketplace change. The 
FCC's examination of the state of the 
cable industry in the last several years 
demonstrates that the cable industry has 
become far more concentrated and 
integrated. Should the cable compulsory 
license be amended to reflect the 
significant amount of mergers and 
acquisitions in the cable industry? If so, 
in what ways? 

2. Radio retransmissions. 
Retransmission of broadcast signals 
under the cable license includes both 
television and radio. The FCC is 

its process of authorizing over 
the-air digital radio services. Does the 
cable license need to be amended to 
accommodate retransmission of these 
services, and should all broadcast 
retransmission services be allowed to 
carry radio as well as television 
broadcast signals? 

3. New retransmission providers. 
In recent years, a number of new 
retransmission providers outside the 
ambit of traditional cable systems have 
sought inclusion in the cable 
license. These have included satellite 
carriers, wireless cable operators (which 
successfully sought statutory inclusion in 
1994) and telephone companies 
providing broadcast retransmissions on 
video dialtone and open video system 
platforms. Is it appropriate to include 
these services, and other newcomers 
such as broadcast retransmissions via the 


operators, and in what fashion? Does the 
passive carrier exemption of 17 U.S.C. 
111(a)(3) require amendment to 
accommodate these services? How can 
the cable license be amended so that all 
users of the license are in parity with one 
another in terms of the signals that they 
are permitted «o provide and the royalty 
amounts they pay for those signals? 
Should there be economic and/or 
regulatory caps on the number of distant 
broadcast si that may be carried, or 
should all signals be paid for at the same 
rates? 
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Finally, should the existence of the 
cable compulsory license continue in 
perpetuity, or should the license be 
phased-out after some period of time? 
Or, in the alternative, should the license 
be made periodic so that it is subject to 
renewal every certain number of years, 
such as the satellite carrier compulsory 
license? 


C. Satellite Carrier Compulsory 
Li 

1. White area restriction. One of 
the major motivating factors for 
requesting the Copyright Office to 
consider the compulsory licensing 
scheme for broadcast retransmissions 
consists of certain problems that have 
arisen in the operation of the satellite 
carrier compulsory license. This is 
especially so since the license is slated to 
expire at the end of 1999, and Congress 
will need to consider whether it should 
be extended, and if so, under what 
conditions. Specifically, much of the 
controversy has centered on the network 
territorial provisions of the Satellite 
Home Viewer Act, commonly kinown as 
the “white area” restriction. The current 
satellite carrier license does not allow 
satellite carriers to make use of the 
license for network signals for 
subscribers who do not reside in 
unserved households. An “unserved 
household” is defined as one that cannot 
receive a signal of grade B intensity, 
using @ conventional rooftop antenna, 
from the local network affiliate, and has 
not received the local network affiliate 
through a subscription to cable services 
within the previous ninety days. 

Is the white area restriction of the 
satellite license still necessary, or should 
satellite carriers be permitted to provide 
network signals to all their subscribers? 
Should the white area restriction remain 
in place for satellite carriers who wish to 
provide a subscriber with a distant 
network affiliate, but not apply to 
satellite carriers who provide 
retransmission of local network affiliates 
to their subscribers? I{ so, how should a 
local network affiliate be defined? 
Should a satellite carrier be permitted to 
provide retransmission of a network 
affiliate to subscribers who reside within 
the Designated Market Area of the 
affiliate, or is there a better way to 
determine local area? 


There are a number of other issues 
surrounding the whic area restriction. 
The purpose of the restriction is to allow 
netwerk broadcasters to preserve the 
exclusivity of their programming in their 
market. Is it now possible, and 
appropriate, to impose exclusivity 
protection upon satellite carriers through 
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FCC regulation (syndicated exclusivity 
and network non duplication) rather 
than through the copyright statute? If 
the white area restriction remains, is the 
grade B signal intensity still an 
appropriate measure? Should another 
standard be adopted, such as picture 
quality? If picture quality is appropriate, 
how can that be enforced as a legal 
standard for determining copyright 
infringement? How can subscribers who 
cannot have a conventional rooftop 
antenna receive network signals from 
their satellite carrier? Likewise, can 
persons who reside and travel in mobile 
homes receive network service? What is 
the justification for the 90 day waiting 
period from any subscription to a cable 
system that provides the signal of a 
primary network station affiliated with 
that network, and should that provision 
be eliminated from the statute? 


A possible solution to difficulties 
surrounding the white area provision is 
an adjustment in royalty rates designed 
to compensate local network affiliate 
broadcasters for the loss of viewership to 
distant network signals. In essence, 
subscribers who reside within the service 
area of a network affiliate, and desire to 
receive the signal of a distant network 
affiliate, can pay a for the 
privilege of receiving that distant 
network affiliate. The monies ted 
by the surcharge would be paid to the 
network affiliates. Is this a viable option 

land, if so, how should the 
monies be collected and who 
administer their payment? 


Finally, with respect to satellite 
subscribers who have their service of 
network signals disconnected due to the 
white area restriction, what means of 
redress can they be affc.rded to determine 
that termination of their service wa: 
accurate and ired? Can the 
subscriber require that either the satellite 
carrier terminating service, or the 
network affiliate ing service, 
conduct a test at his/her household to 
determine if he/she is eligible for 
network service? Who should pay for 
such test and how should it be 
administered? What should be the 
appropriate standards of the test? If a 
test is created, should subscribers who 
currently receive network signals be 
grandfathered in their receipt of those 
signals? Should the matter of a 
subscriber's eligibility to receive network 
service from a satellite carrier be a matter 
of private determination between 
broadcasters and satellite carriers, or 
should a government agency make the 
determination? 

Another area of recent interest is 
the enforcement of the white area 
restriction. If such a restriction 


continues, how can it be more 
economically and efficiently enforced? 
Are there better ways to identify which 
subscribers may receive network signals 
under the satellite license, and those who 
are not eligible? Should the remedies for 
copyright infringement be amended to 
provide for additional and/or different 
remedies for violations of the white area 
restriction? 

2. Other issues. Aside from the 
white area restriction, other areas of the 
satellite carrier compulsory license 
warrant consideration. Network signals 
are currently paid for at a lower royalty 
rate than superstation signals. Should 
the disparity be eliminated, so that all 
signals are for at the same rate? 
Should there be special provision for 
retransmission or transmission of a 
national satellite feed of the Public 
Broadcasting Service. and a separate 
royalty rate for this signal? What should 
the rate or rates be? _ 

The satellite carrier license will 
expire at the end of 1999. Should the 
license be extended on a permanent 
basis, or is extension still an 
a i ution? If an extension is 
temporary, what mechanisms can be 
into place to a smooth 
efficient seanaitien tale free 
marketplace system? Is collective 
administration of copyrighted 
programming an te solution, 
and, if so, who 


system? 


encourages response 
of these issues, as well as any other 
related matters interested parties deem 
relevant and important. 


DATED: March 17, 1997 
Marybeth Peters, 
Register of Copyrights 


[FR Doc. 97-7091 Filed 3-17-97; 2:51 pm] 
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We enclose fifteen copies of the Written Testimony of St. Croix Cable TV. We enclose 
an additional copy and ask that your office date-stamp it and return it in the attached Federal 
Express envelope. 


Should you have any questions, please feel free to contact me. 
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market cable systems and their customers. The problem persists because the Copyright Office 
continues to apply outdated FCC rules. The old rules do not work. No reasonable legal or 


policy justification exists for imposing disparate copyright burdens on smaller market cable 
systems. Still, this inequity continues unchecked by the Copyright Office. The Copyright 
ffice sh 1 w. 

St. Croix Cable submits this testimony because it is one of the few smaller market cable 
systems that files Form SA3. Because the old FCC rules restricted smaller market cable systems 
to one independent signal, the Copyright Office requires St. Croix Cable to pay the 3.75% fee 
on all but one superstation that it carries. The Copyright Office allows major market cable 
systems to import up to three independent stations without incurring the 3.75% fee. 

The result for St. Croix Cable? St, Croix Cable and its customers must pay over 385% 
more in copyright costs, solely because they reside in a smaller market. St. Croix Cable 


believes a few other cable systems suffer the same inequity. 


The FCC’s market quota rules and Section 111. 


The FCC’s market quota old rules permitted cable systems serving smaller markets to 


carry only one independent signal, while cable systems serving the top 50 markets could carry 
three independent signals. Section 111 incorporates the FCC’s broadcast signal carriage rules 


into the compulsory license and exempts permitted signals from the 3.75% fee. The Copyright 


Office has incorporated the FCC’s rules into its compulsory license regulations. 


ili 


In 1980, the FCC removed the permitted signal restrictions on cable systems serving 


smaller markets. After careful study, the FCC concluded that elimination of the market quota 
restrictions would not harm local broadcasters and would promote the welfare of consumers. The 
revised rules permitted cable systems serving small markets to carry any distant broadcast signal, 
subject to other broadcast signal carriage rules. Despite the change, the Copyright Office 
continues to apply the pre-1980 rules. 

The impact on St. Croix. 

St. Croix Cable and its customers must pay 385% more in copyright royalties only 
because they reside in a small market. St. Croix Cable now pays over $61,600 in copyright 
royalties per reporting period. Moved to Miami, St. Croix Cable would pay about $16,300 in 
copyright royalties. Puerto Rico, only 60 miles from St. Croix, offers an equally irrational 
comparison. No cable system in Puerto Rico pays a 3.75% fee for any distant signal. 
Consequently, moved to Puerto Rico, St. Croix Cable would pay about $16,300 in copyright 
royalties. 


The bottom line: St. Croix Cable and its subscribers must pay substantially more in 


No legal or policy basis exists to impose greater copyright burdens on cable systems 
serving smaller markets. 


Congress enacted Section 111 for two principal reasons: (1) to fairly compensate 
copyright owners; and (2) to reduce transaction costs. Nowhere does the statute, the legislative 
history or interpretive case law say that the Copyright Office should administer Section 111 to 


impose disparate copyright burdens on small market cable systems and their customers. 


iV 


Moreover, Congress expressly authorized the Copyright Office to adjust copyright royalties if 
the FCC changed its pre-1980 distant signal rules. Nonetheless, the disparate treatment of 
smaller market cable systems continues. 

The impact is especially harsh on U.S. Virgin Island cable systems that rely heavily on 
superstations. In adopting the 1972 market quota rules, the Commission indicated that remote 


regions, like the U.S. Virgin Islands should receive special consideration. 


The Copyright Office should change its policies or rules to remove the disparate 
copyright burdens placed on small markets. 


St. Croix Cable has brought this issue to the Copyright Office before. The Copyright 


Office seemed sympathetic to the concerns of small market cable systems, but suggested that it 


did not have the authority to change the current compulsory license system. St. Croix Cable 


Section 801 expressly 


authorizes the Copyright Office to adjust Section 111 royalties if the FCC changes its market 


quota rules “to insure that the rates for the additional distant signal equivalents are reasonable 


in the light of the changes effected by [the revised FCC market quota rules]." Reasonable 


expressly recognized the authority of the Copyright Office to develop evolving interpretations 
of 17 U.S.C. § 111. 
The Copyright Office has ample authority to correct the current unreasonable treatment 


of smaller market cable. Moreover, allowing smaller market cable systems to use post-1980 


market quota rules will not conflict with the duties of the Copyright Office in implementing 
Section 111 because the change will have a de minimis impact on copyright owners. Any 
change to Copyright Office rules that would affect royalty payments from these few smaller 
market cable systems will not create a statistically significant impact on aggregate royalties 
received by copyright owners. Any slight impact on copyright owners is further ameliorated by 


payments St. Croix Cable must already make to cablecast supezstations. 


The Copyright Office should stop the disparate copyright burdens imposed on 
smaller market cable systems. 


St. Croix Cable proposes four alternative solutions to rectify the problem. Any one of 
the first three alternatives will promptly resolve the matter at the Copyright Office. 


e The Copyright Office should apply the revised FCC market quota rules to 
smaller market cable systems. 


In the alternative, the Copyright Office should revise its rules to permit smaller 
smaller market cable systems to cablecast any distant broadcast signal without the 3.75% 
fee. 

e The Copyright Office should establish regulatory parity between markets. 

If the Copyright Office will not allow smaller market cable systems to use the 
revised market quota rules, then it should establish regulatory parity between markets. 
Smaller market systems should be allowed to carry three distant signals on a permitted 
basis. No legal or policy justification supports higher copyright costs for cable systems 


and customers residing in smaller markets. 


vi 


® The Copyright Office should change its rules to allow cable systems outside 
the 48 contiguous states to carry any number of distant signals on a permitted 
basis. 

The Copyright Office should create special rules for cable systems outside of the 

48 contiguous states. The Copyright Office already allows Puerto Rico cable systems 

to carry all distant signals and superstations with no 3.75% fee. The Copyright Office 

should extend this treatment to other geographically remote cable systems, including 
those in the U.S. Virgin Islands, which rely heavily on distant signals. 

e The Copyright Office should recommend to Congress changes to Section 111 
ta\at remove the disparate copyright burdens imposed on smaller market cable 
systems. 

St. Croix Cable asks the Copyright Office to act now and initiate the process to 


change its rules. St. Croix Cable is sympathetic to concerns over allocation of 


administrative resources at the Copyright Office. Nonetheless, inaction only perpetuates 


In reporting on copyright reform to the Senate Judiciary Committee, the 
Copyright Office should include this issue. Congress has shown increasing sensitivity 
to alleviating regulatory burdens and costs on small businesses. If the Copyright Office 


does not act, legislative reform offers the last opportunity for relief. 


This docket provides the Copyright Office with a critical opportunity to rectify the 
disparate copyright burdens on certain smaller market cable systems. Continued application of 


pre-1980 market quota rules imposes inordinately high copyright costs on cable systems like St. 


Croix. Congress did not intend this result with Section 111. 


I. INTRODUCTION 

The current application of Section 111 unfairly imposes substantially higher copyright 
costs on certain smaller market cable systems and their customers. No reasonable legal or 
policy justification exists for this result. The problem persists because the Copyright Office 
continues to apply outdated FCC rules. The FCC’s old market quota rules restricted the number 
of distant signals that a smaller market cable system could carry. The FCC repealed these rules 

St. Croix Cable submits this testimony because it is one of the few smaller market cable 
systems that files Form SA3.' Because the old FCC rules restricted smaller market cable 
systems to one independent signal, St. Croix Cable must pay the 3.75% fee on all but one 
superstation that it carries. The Copyright Office allows major market cable systems to import 
up to three independent stations without incurring the 3.75% fee. 

The result for St. Croix Cable? St. Croix Cable and its subscribers must pay over 385 % 
more in copyright costs. For the 96/2 reporting period, St. Croix Cable paid about $61,639 on 
gross receipts of $710,578. If the same system served Miami, it would pay only about $16,300. 
Similarly, if the same system served Puerto Rico, only 60 miles away, it would pay only about 
$16,300. 

The Copyright Office should remedy this unreasonable result. St. Croix has brought this 
issue to the Copyright Office once before. The Copyright Office concluded it did not have the 
authority to make this change. St. Croix Cable disagrees. No provision of Section 111, the 


legislative history, or public policy supports charging cable systems and customers more just 


'See exhibit 1 for background information on St. Croix Cable. 
l 


10 


because they reside in a smaller market. 
. St. Croix Cable 


provides specific alternatives in this testimony. 


Il. CURRENT REGULATIONS UNFAIRLY PENALIZE CABLE SYSTEMS AND 
SUBSCRIBERS IN SMALLER MARKETS. 


A. Cable systems serving smaller markets must pay more for distant independent 
signals because the Copyright Office continues to use outdated FCC rules. 


The Copyright Office applies the FCC’s pre-1980 market quota rules in determining a 
cable operator’s liability for the 3.75% for certain distant signals.’ Established in 1966 and 
revised in 1972, the market quota rules aimed to protect local broadcasters by restricting the 
number of distant signals that a cable system could carry.’ The FCC repealed its market quota 
rules in 1980. Because the Copyright Office continues to apply these outdated rules, St. Croix 
Cable and a few other smalier market SA3 filers must pay substantially more in copyright 
royalties, solely because they serve smaller television markets. 

The continued use of the pre-1980 market quota rules makes no sense. A review of those 


rules shows why. 


237 C.F.R. § 201.17(h)(5)(ii)B). 


*See Malrite T. V. of New York v. FCC, 652 F.2d 1140, 1144 (2nd Cir. 1981) ("{[The FCC’s] 
1966 regulations initiated close to a decade of regulation that can be described as hostile to the 
growth of the cable industry, as the FCC sought to protect, in the name of localism and program 
diversity, the position of existing broadcasters and, particularly, the struggling UHF stations. 
. . . Though the 1972 rules eased the 1966 restrictions and permitted limited cable expansion, 
broadcasting interests were still strongly protected. ") 


2 


il 


a The FCC’s pre-1980 market quota rules and Section 111. 

In 1972, the FCC promulgated the market quota rules that the Copyright Office still uses. 
These rules regulated the number of broadcast signals a cable system could carry. The number 
of permitted signals varied with the size of the market served by the cable system. The FCC 
adopted this graduated system of permitted signals to protect local broadcasters from erosion of 
audience share during the television market that existed at that time.’ 

The 1972 rules permitted cable systems serving the top 50 television markets to carry 


three independent distant signals.’ Cable systems serving the next 50 largest markets could 
carry two independent distant signals.° Cable systems serving communities outside the top 100 
television markets could carry only one independent signal.’ Finally, cable systems serving 
communities outside of all television markets could carry any number of independent signals. 

Section 111 incorporates the FCC’s market quota rules into the compulsory license. 
Section 111 establishes that “distant signal equivalents" or "DSEs" are subject to the additional 
3.75% fee. The definition of “distant signal equivalent" in Section 111(h) exciwdes distant 


signals that the FCC market quota rules permit a cable system to carry.’ In short, the statute 


“Malrite v. FCC, 652 F.2d at 1144. 
°47 C.F.R. § 76.61(b) (1980). 

°47 C.F.R. § 76.63(a) (1980). 

"47 C.F.R. § 76.59(b) (1980). 

*47 C.F.R. § 76.57(b) (1980). 

°17 U.S.C. § 111(f) states: 


A “distant signal equivalent” is the value assigned to the secondary 
(continued. . .) 
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exempts permitted signals from the 3.75% fee. 

The Copyright Office has incorporated the permitted signal exception into its compulsory 
license regulations.'° As published in 1984, the permitted signal exception referred to “carriage 
of no more than the number of distant signals which was or would have been allotted to the 
cable system under the FCC’s quota for importation of network and on specialty independent 
stations [47 C.F.R. 76.59(b), 76.61(b) and (c) and 76.63, referring to 76.61 (6) and (c), in 
effect on June 24, 1981]." The June 24, 1981 date is significant. The day after that date, new 
FCC sed signal ul ; fect. 

2. The FCC changed its market quota rules in 1980. 


In 1980, the FCC removed the permitted signal restrictions on cable systems serving 


(...continued) 
transmission of any nonnetwork television programming carried by 
a cable system in whole or in part beyond the local service area of 
the primary transmitter of suck programming. It is computed by 
assigning a value of one to each independent station and a value of 
one-quarter to each network station and noncommercial education 
station for the nonnetwork programming so carried pursuant to the 
rules, regulations, and authorizations of the Federal 
Communications Commission. The foregoing values for 
independent, network, and noncommercial educational 
programming are subject, however, to the following exceptions 
and limitations. Where the rules and regulations of the Federal 


37 C.F.R. § 201.17. 
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smaller markets.'' The Commission concluded: 


[W]e find that cable television does not affect materially the quantity of local 
programming broadcast by local television stations. Additionally, we find any 
claims of adverse impact from cable on the quality of television programming to 
be unsupported by economic theory and by socioeconomic evidence. 


a ee ay i ces fend Ge oe aud of Os ales es 
proceeding that competition from cable television has improved television service 
to the public and will continue to do so in the future. More specifically, in terms 
of the criteria for evaluation of these rules set forth, we do not believe the 
elimination of the rules will have undesirable Geutetcn or external ettects and 


The revised rules permitted cable systems serving small markets to carry amy distant broadcast 
signal, subject to syndicated exclusivity, network nonduplication and other restrictions.” 

Administrative challenges and litigation stayed the implementation of the rules until June 
25, 1981. On that date, the decision of the Second Circuit upholding the rules became 
effective.'* The court stated: 

The Commission’s repeal of the distant signal and syndicated exclusivity rules, 

after widespread participation of all industry segments and comprehensive 


evaluation of technical data, reflects the ‘rational weighing of competing policies’ 
Congress intended to be exercised by the agency and to be sustained by a 


“Report and Order, Dockets NO. 20988 and 21284, FCC 80-443 (September 11, 1980) 
("1980 Report and Order”). 


1980 Repon and Order, 44 156 and 191. 
"47 C.F.R. § 76.59(b) (1981). 
“Mairite v. FCC, 652 F.2d 1140. 
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reviewing court. 

The FCC and the courts recognized the substantial public interest in increased carriage 
of distant independent stations in smaller markets. Still, the Copyright Office’s rules continue 
to penalize smaller market SA3 filers. 

3. The Copyright Office continues to apply the pre-1980 rules. 

Although the FCC repealed its restrictions on distant signals, the Copyright Office 
continues to base the 3.75% fee liability on the old rules. This forces cable systems serving 
smaller markets to pay substantially higher copyright fees. No justification for this anomaly 
exists. 

The next section demonstrates the inequity of the current treatment for cable systems 
serving smal) markets. 


B. St. Croix Cable and its customers must pay over 385% more in copyright 
royalties only because they reside in a small market. 


1. St. Croix Cable now pays over $61,000 in copyright royalties per reporting 
period. 


For the 96/2 reporting period, St. Croix Cable paid about $61,639 on gross revenues of 
about $710,578."* This equates to a per subscriber copyright cost of $0.81 per month. Over 
85% of this cost arises from the two superstations carried by St. Croix that the Copyright Office 
considers “non-permitted." St. Croix Cable believes that few, if any, U.S. cable systems pay 
this much per subscriber in copyright royalties. The only reason that St. Croix Cable pays this 
much is because it serves a smaller market. 


5652 F.2d at 1152. 
“Exhibit 2, 96/2 SA3 (actual), p. 7. 
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2. Moved to Miami, St. Croix Cable would pay about $16,000 in copyright 
royalties. 


Using the same data from the 96/2 reporting period, assume St. Croix Cable served 
Miami, the closest major television market.’ In this case, the three super stations carried by 
the system would qualify as permitted signals. Copyright costs to the cable operator and its 
customers would drop substantially. 

If moved to Miami, St. Croix Cable would pay about $16,346 for the 96/2 reporting." 
This equates to about $0.21 per subscriber per month, solely due to geographic location. 


3. Moved to Puerto Rico, St. Croix Cable would pay about $16,000 in copyright 
royalties. 


Puerto Rico, only 80 miles from St. Croix, offers an equally irrational comparison." 
No cabl nF Ri 4.75% fee f , ional. All — 
other distant independents qualify as “specialty station” programming under current Copyright 


Office policy. WTBS, WGN, WOR and others, all English language programming, the same 


If moved to Puerto Rico, St. Croix Cable would pay about $16,346 for the 96/2 
reporting.” The equates to about $0.21 per subscriber per month, solely due to geographic 
location. 


"Exhibit 3, 96/2 SA3 (Miami pro forma). 
“Exhibit 3, p. 7. 

"Exhibit 4, 96/2 (SA3) (Puerto Rico pro forma). 
“Exhibit 4, p. 7. 


The following chart shows the disparity: 


System Distant Signals Cost per Customer 
St. Croix, WTBS, WGN, | $710,578 12,716 $61,639 $0.81 
USVI WOR, WRAL, 
WNBC 
Miarm WTBS, WGN, | $710,578 12,716 $16,347 $0.21 
WOR, WRAL, 
WNBC 
Puerto Rico WTBS, WGN, | $710,578 12,716 $16,347 $0.21 
WOR, WRAL, 
WNBC 
The bottom line: St. Croix Cable and its customers must pay over 385% more in 
‘ht fees for 1 on 
Cc. No law or policy justifies imposing greater copyright burdens on cable 
systems serving smaller markets. 


Congress enacted Section 111 for two principal reasons: (1) to fairly compensate 
copyright owners; and (2) to reduce transaction costs." Nowhere does the statute, the 
legislative history or interpretive case law say that the Copyright Office should administer 
Section 111 to impose disparate copyright burdens on small market cable systems and their 
customers. Moreover, Congress expressly authorized the Copyright Office to adjust copyright 
royalties if the FCC changed its pre-1980 distant signal rules.” Still, the disparate treatment 
of smaller market cable systems continues. 

The FCC adopted its pre-1980 market quota rules to help preserve local programming 
in smaller markets. These rules came out in 1972 - before the proliferation of superstations and 


"Cablevision Systems Development Co. v MPAA, 836 F.2d 599, 602 (D.C. Cir. 1988). 
717 U.S.C. § 801(0)(2)(B). 
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before the marked expansion %f cable in many smaller markets. When the FCC reassessed its 


market quota rules, it changed them to allow small market cable system: 'o carry any distant 


The impact is especially harsh on U.S. Virgin Island cable systems that rely almost 
exclusively on distant signals. In adopting the 1972 market quota rules, the Commission 
indicated that remote regions, like the U.S. Virgin Islands, should receive special 

id . fed 

[W]e believe it appropriate on our own motion that some additional consideration 

be given to the applicability of the rules to cable systems operating in Alaska, 

Puerto Rico, Hawaii, and other areas not included within the 48 contiguous states. 

Se ne ee ee ee ee ee 

nervy sanplredigenstpperayiny wy homeay earaphang bade drank ae (i 


Wo balliove Gils is an eqpeupelate mnathed of queceedion, since these arene ae 
not likely to be strictly comparable to those areas for which the rules were 
designed.* 


The Commission later adjusted its application of specialiy station and other rules for Puerto Rico 


in recognition of the special circumstances of cable systems located outside of the contiguous 48 


states.” The Commission allowed carriage of distant signals in Puerto Rico as specialty 


“Memorandum Opinion and Order on Reconsideration of the Cable Television Report and 
Order, 36 FCC 2d 326 (1972), { 123. 


“Id. 


*Cabie Television of Puerto Rico, 46 FCC 2d 1096 (1974); Cable Television of Puerto Rico, 
68 FCC 2d 609 (1978). 


e . a a .* . . , *ee 
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public."** Again, the Commission made this ad hoc adjustment to its rules because those rules 
“were designed with the characteristics of the forty-eight contiguous states in mind."”’ The 
opvright Office will serve precisely the same interests by changing its market quota rules fc 


D. The Copyright Office should change its rules to remove the disparate 
copyright burdens placed on smaller markets. 


St. Croix Cable has brought this issue to the Copyright Office before.“ The Copyright 
Office seemed sympathetic to the concerns of small market cable systems, but did not believe 
that it had the authority to change the current compulsory license system.” St. Croix Cable 
disagrees. The Copyright Act and interpretive case law show that the Copyright Office has 
ample authority to fix this problem. 


1. The Copyright Office has ample authority to change its rules to treat smaller 
market cable systems more fairly. 


Sections 111 and 801 vest in the Copyright Office authority to implement the compulsory 
license in a manner that fairly effectuates the statute. Section 801 expressly authorizes the 


Copyright Office to adjust Section 111 royalties if the FCC changes its market quota rules.*° 


2668 FCC 2d 609, 4 7. 
71d. at 4 2. 


Exhibit 5, August 29, 1996 letter to Marilyn J. Krvisinger, Assistant General Counsel from 
Christopher C. Cinnamon, Howard & Howard. 


Exhibit 6, February 14, 1997 letter to Christopher C. Cinnamon, Howard & Howard from 
Marilyn J. Kretsinger, Assistant General Counsel. 


*17 U.S.C. § 801(b)(2)(B). 
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The Copyright Office may adjust royalty rates “to insure that the rates for the additional distant 


signal equivalents are reasonable in the light of the changes effected by [the revised FCC market 
quota rules]." 


systems. 
Similarly, the D.C. Circuit has expressly recognized the authority of the Copyright Office 
to develop evolving interpretations of 17 U.S.C. § 111: 
The Copyright Office certainly has greater expertise in such matters than do the 
federal courts; and while watching over the cable industry may have been a novel 
brief for the Copyright Office when the new Act was passed, that agency has had 
time to accumulate experience.*! 

The Copyright Office’s accumulating experience must include an understanding of the disparate 
impact of Copyright Office rules on smaller market cable systems. "Congress saw a need for 
Ontinuing interpretation of Sectio [1 _ and thereby gave the Copyright Office statutorn 
authority to fill that role."*? The Copyright Office will fulfill this role by changing its rules 


for smaller market cable systems like St. Croix Cable. 


2. Using the post-1980 market quota rules will have a de minimis impact on 
copyright owners. 


Allowing smaller market cable systems to use post-1980 market quota rules will not 
conflict with the duties of the Copyright Office in implementing Section 111. Most broadly, the 
purpose of Section 111 is to structure an efficient mechanism for compensation of copyright 


owners for non-network programs cablecast far from the original area of broadcast.” The 


*'Cablevision Systems Development v. Motion Picture Ass'n. of America, Inc. , 836 F.2d 599, 
608-609 (D.C. Cir. 1988). 


Id. at 610 (emphasis added). 
* Cablevision Systems Development Co., 836 F.2d at 603. 
11 
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change requested here will not impede the achievement of this purpose because the change will 
have a de minimis impact on copyright owners. 

St. Croix Cable serves a tiny fraction of U.S. cable subscribers. There are currently 
about 61,700,000 cable subscribers in the U.S.* St. Croix Cable serves only 2/100 of 1% the 
nation’s subscribers. St. Croix believes only a handful of other cable systems in the U.S. serve 
smaller markets and generate revenues sufficient to file SA3s. Any change to Copyright Office 
rules that would affect royalty payments from these few smaller market cable systems will not 
create a statistically significant impact on aggregate royalties received by copyright owners. Any 
slight impact on copyright owners is further ameliorated by payments St. Croix Cable must 
already make to cablecast distant signals. Today, distant signals are predominantly 
superstations. Cable systems must pay affiliate fees to each superstation carried. The copyright 
holders are already being compensated. Superstations also earn substantial revenue from 
national advertising sales.*° As a result of increased advertising revenue and affiliate fees that 


cable operators must pay, the likelihood of under compensation of copyright owners is 


negligible. 


“Implementation of Cable Act Reform Provisions of the Telecommunications Act of 1996, 
Order and Notice of Proposed Rulemaking, CS Dock. No. 96-85, FCC 96-154 (April 9, 1996), 
q 26. 


Cablevision Systems Development Co., 836 F.2d at 603. ("Because national advertisers 


will pay to reach any incremental viewer, networks will be willing and able to pay copyright 
holders the full value placed on the receipt of the program by viewers.”") 
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M1. THE COPYRIGHT OFFICE SHOULD STOP THE DISPARATE COPYRIGHT 
BURDENS IMPOSED ON SMALLER MARKET CABLE SYSTEMS. 


The Copyright Office should take action now to stop the disparate copyright burdens 


imposed on smaller market cable systems. St. Croix Cable proposes below three alternative 


solutions for remedying the problem administratively. Any one of these proposals will 7 


ameliorate the current unfairness. As a last resort, St. Croix Cable asks for the Copyright 
Office’s assistance in recommending a legislative solution. 


A. The Copyright Office should apply the revised FCC market quota rules to 
smaller market cable systems. 


cable systems to carry any distant broadcast signal. The few smaller market cable systems that 


file SA3’s then would count distant independent signals as permitted signals. As a result, 
smaller market cable systems would no longer have to pay substantially more for imported 
superstations just because of geographic location. 

B. The Copyright Office should establish regulatory parity between markets. 


If the Copyright Office will not allow smaller market cable systems to use the revised 


market quota rules, then it should establish regulatory parity between markets. Smaller market 
systems should be allowed to carry three distant signals on a permitted basis. No legal or policy 
justification supports higher copyright costs for cable systems and customers just because they 


reside in smaller markets. 
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all The Copyright Office should change its rules to allow cable systems outside 
OS GEE GAEES CANS 00 CANNY GRY EAENEY CF CENMENS SIGH OB S GEER 

As an alternative, the Copyright Office should create special rules for cable systems 
outside of the 48 contiguous states. The Copyright Office already allows Puerto Rico cable 
systems to carry all distant signals and superstations with no 3.75% fee. The Copyright Office 
should extend this treatment to other geographically remote cable systems, including those in the 
U.S. Virgin Islands, which rely heavily on distant signals. 

In promulgating the pre-1980 market quota rules the FCC recognized that cable systems 
outside the 48 contiguous states warrant special consideration. Copyright Office rules should 
incorporate this policy and expand the permitted signal allowance for geographically remote 
cable systems. 


D. The Copyright Office should recommend to Congress changes to Section 111 
that remove the disparate copyright burdens imposed on smaller market cable 


systems. 

St. Croix Cable asks the Copyright Office to act now and initiate the process to change 
its rules. St. Croix Cable is sympathetic to concerns over allocation of administrative resources 
at the Copyright Office. Nonetheless, inaction or 
copyright costs on smaller market cable systems. 

In reporting on copyright reform to the Senate Judiciary Committee, the Copyright Office 
should include this issue. Congress has shown increasing sensitivity to alleviating regulatory 
burdens and costs on small businesses. If the Copyright Office does not act, legislative reform 


offers the last opportunity for relief. 
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IV. CONCLUSION 

This docket provides the Copyright Office with a critical opportunity to rectify the 
disparate copyright burdens imposed on certain smaller market cable systems. Continued 
application of pre-19°0 market quota rules imposes inordinately high copyright costs on cable 
systems like St. Croix. Congress did not intend this result with Section 111. 

The Copyright Office should act now to change its rules to allow smaller market cable 
systems to carry additional permitted independents. The Copyright Office should initiate 
implementation of the administrative alternatives proposed in this testimony. In addition to 
initiating the process to amend its rules, the Copyright Office can recommend to Congress that 


it amend Section 111 to remove reliance on old FCC market quota rules. 


Eric E. Breisach 

Howard & Howard 

222 North Washington Square 
Suite 500 

Lansing, MI 48933 

(517) 485-1483 


Attomeys for 
April 26, 1997 St. Croix Cable TV 
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ST. CROIX CABLE TV - BACKGROUND 
A. St. Croix Cable. 
St. Croix Cable serves as the primary multichannel video programming distributor on St. 
Croix. A family-run business, St. Croix Cable began operations in 1981 and now serves about 


12,700 customers on St. Croix. Only one network affiliate and one educational channel are 


available off-air in St. Croix. Consequently, St. Croix resivents rely on cable television for 


B. The island of St. Croix. 


St. Croix is the largest island in the U.S. Virgin Islands and encompasses 84 square 
miles. Population totals 51,300. St. Croix lies less than 60 miles southeast of Puerto Rico. 
The annual medium income per household on St. Croix is $22,050, substantially below that of 
the United States.’ 

St. Croix’s economy reflects the lower level of development of Puerto Rico and other 
island territories. In addition, devastating hurricanes have further hindered economic 
development. In 1989 hurricanes destroyed 90% of the island’s buildings and left nearly half 
of its population homeless. The 1994 and 1995 hurricane seasons were also very destructive. 

The St. Croix population reflects substantial ethnic and linguistic diversity. Less than 
half of all U.S. Virgin Island residents are native born. St. Croix’s population is primarily 
African-American. While English is the official language, many citizens speak other languages 


or dialects. A primary spoken language in St. Croix is also the West Indian dialect Calypso.’ 


‘Bureau of the Census, U.S. Department of Commerce, 1990 Census of Population, Social 
and Economic Characteristics, Urbanized Areas 24, 403 (1993) (annual medium income per 
U.S. household - $30,005). 


229 The New Encyclopedia Britannica 776 (15th ed. 1993). 
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The number of residents migrating from Puerto Rico has also steadily increased in recent years. 
An estimated 7,300 persons on St. Croix indicate that Spanish is their primary language.’ 

C. St. Croix Cable’s current copyright situation. 

St. Croix Cable currently cablecasts nine broadcast channels.* Four of these signals are 
local signals’ and include the only channel of network programming available in St. Croix. St. 
Croix Cable imports five distant signals, including two network affiliates and three superstations. 
Because St. Croix Cable serves a smaller television market, it may carry only one independent 
television station on a permitted basis. Consequently, St. Croix Cable currently pays the 
3.75% fee on 2.00 DSEs due to the two non-permitted independents.’ 

The economic impact is substantial for a small island cable system. For the 96/2 
reporting period, St. Croix Cable paid $61,639.00 in copyright royalties on gross receipts of 
$710,577.00.* This resulted in an average annual royalty fee per subscriber of about $10/year 


or $0.81/month. 


fee. For many subscribers, copyright royalties represent nearly 10% of the cost of cable 


service. No cable system in any major market faces such high per subscriber copyright costs. 


*Statistical Abstract of U.S., 1993, U.S. Dept. of Commerce, Economic and Statistics 
Administration, Bureau of the Census; Worldstream, February 27, 1995. 


“These are: WKAQ, San Juan, PR; WAPA, San Juan, PR; WSVI, Christiansted, VI; WTJX, 
Charlotte Amalie, VI; WTBS, Atlanta, GA; WGN, Chicago, IL; WWOR, Secaucas, NJ; 
WRAL, Raleigh Durham, NC; WXIA, Atlanta, GA. 


‘Although characterized as local signals, three of these signals are located on other islands 
and are not available off-air. 


°47 CFR 76.59(b) (1981). 
"See Exhibit 1, St. Croix Cable TV, 96/2 SA3, p. 13. 
"See Exhibit 2, p. 7. 
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EXHIBIT 2 
ST. CROIX CABLE 96/2 SA3 (ACTUAL) 
STATEMENT OF ACCOUNT SON GOPTIUIDTT GAFIGE UNE OMT | sage. 
w Secondary Transmissions by OATE RECEIVED AMOUNT | Long Form 
cabie Systerns (Long Form) 3 LICENSING OIVISION 
end of ti orm (pages RISCTONMMOER | Gn race 
i 
A ACCOUNTING PERIOD COVERED SY THIS STATEMENT: 
Accomting =| JULY 1 -‘DECEMBER 31, 1996 
B a eee there are any changes. draw a ine (rough the incorrect 
Owner informason and pnni or type the correct information beasde rt. 


Give the ful lage! name of the owner o/ the cabie System. ii tw owner is a subudiary of another corporation. give the full corporate 
We of the sutsidiary, nut imi of he parert corporason. 
List any other name or names under which fe owner conducts the business of the cable systern. 


LT 


SAINT CROIX CABLE TV 
P.O. BOX 5968 
SAINT CROIX, Vi 00823-5968 


003842 96/2 SA 3 


? 


-C INSTRUCTIONS: in ine 1, gvo any business o trads names used to iantily the business and operation of the system uniess these 
fremes aiready appear in spece G. in fine 2. give ine mading address of the system. ¢ Gllerent from the accress gven in space A. 


ae { | WENTIMCATION OF CABLE SYSTEM: 
MAILING ADDRESS OF CABLE SYSTEM: 

4501 Estate Diamond 
2 Gasman, Suen, fared Panto. eee eee - ‘Seeo tewten PLETE ee 
Christiansted, St. CROAK. ga VANT.. O!)))- 7A 

(Cay. Teun Sate, ZIP Coast | 

D INSTRUCTIONS: List each separate community served by the cahte syseem. A “convrurity’ 's the sarne as 3 ‘corwnurvty und” as defined 
mFCC néec ° .. s saparats end distinct comrmrussty of murucioa! entity (inctuding ununcorporated communities within unmmcorporsted 
Ares asees and inctuding eingie, ciecrete unincorporsned areas." 47 CFA. $76.Steren}. The fret community thet you list will Serve as 5 


Served form of system idenifcadon Nereefter nown as the “First Comwwunity.” Please use fi as (he First Community on af future 
Note: Enudies and croperties Such as hotels, apariments, condominiums or mobile home parks should be reported in parentheses below 


the rdaredied city. 
CITY CR TOWN STATE CITY OR TOWN STATE 

Pret © | SAINT CROIX nn ceeecben Wlixcstesssonendl esesanbeenstenessersenvmrarie | 
ERNE F-scisuinanstivisadbibanevenspiced  sesesennetionsviceed  scssuhaety ese sucseneeveonsesassevil afereconasesaeneans 
sebsneenhintenohessmnsuntassncesuent psarscessenccssesesedecscecescoesecsscoseseserssccsccessedheseseseccsesenseees 
papetestaciqnereieniesietessenoantd ssildbeeseheprseanss scenarios tential a esttisinete 
eects nn netcensnonmensenenontts ene 
TITTIES ELT LETT TILL ‘abtdalabahaiaaiaianiaiataile pee ee eee eee OSES ee EE Ee eee eeH OEE Seed eeetersssseseseeees 
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roRwsazs 22) 05. ttt BS: 0, +e +*e Messres eS ~." -CUUUNTING PERIOD 96/2 


- " SAINT CROIX CABLE TV 003842 _ 


Name 


: SECONDARY TRANSMISSION SERVICE: SUBSCRISERS AND RATES | 
In Generat: The wttormation in space E should cover ail categories of "secondary transmission service” of the cable 
¢stem: that is. the retransrmrssion of television and racio broadcasts by your system to subscribers. Give wtormation 
about other serneas (inciuding pay cable) in space F. not here. All the facts you stute must be those existing on the inst 
| Gay of the accounting period (June 30 or December 31, as the case may be). 

Number of Subscribers: Both biocks in space E cail for the number of subscribers to the cable system. broken down 
by categones of secondary transmission sernce. in general, you can compute the number of “subscribers® in each 
category by Counting the number of billings in that category (the number of persons or organizatons charged separately 
_ for the oartcular sernce at the rete indicated—not Ure number of sets receming service). 

Rate: Give the standard rate charged for each category of service. inctude both the amount of the charge and the 
unt m which it is generally biied. (Exampie: “$8/mth"). Summmenze any standard rate variavors within a partcuiar rate 
category. but do not inciude discounts allowed.for advance payment 

Biock 1: in the left-hand biock in spece E. ‘he form lists the categones of secondary transmission service that cabie 
systerns most commonty provide to thew subsenbers. Give the number of eubscribers and rate for each listed category 
that applies to your system. Note: Where an individual or organizaton is receiving service that falls uncer different 
categones. that person or entity should he courted as a “subscriber” in each appiicabie category. Exarnpie: a residential 
subscnber who pays extra for cabie service to additional sets would be inciuded in the count under “Service fo the First 
Set.” and would be counted oncs again under “Service to Additional Set(s).° 

Block 2: ! your cable system hes rate categories for secondary transmission service hat are differem from those 
printed in biock 1, (for example, bers of services which include ane or more secondary transmissions), list them, together 
with the number of subscribers and rates, in the right-nand block A two or three word descnption of the service is sufficient. 


a 


BLOCK 1 _ BLOCK 2 


NO.OF | NO.OF | 
CATEGORY OF SERVICE _| SUBSCRIBERS | RATE|| CATEGORY OF SERVICE 


* Service to First Set ......... nz.726.... 19.99 b= teececeerenseresenserseecesenes | soueseentanuesest le 
* Service to Additional Set(s) |...............-- 1=-O-..1 
+ FM Radio (if separate rate). | OUEEE bes hoe | en sistavanens lise seessunsaveswes 


Seconcary 
trensrmigsion 
Servies: 
Subscriders 
ond Rame 


_—— <ee  e (oe —  — eal 
,. 


SERVICES OTHER THAN SECONDARY TRANSMISSIONS: RATES 

in General: Space F calis for rate (not subscriber) information with respect to all your cable system's services that 
were not covered in spece E. That is, those services that are not offered in combination with ary secondary transmission 
service for a singie fee. There are two exceptions: you do not need to give rate information concerning: (1) services 
furnished al cost: and (Z) services or facilites furnished to nonsubscribers. Rate information should inciude both the 
amount of the charge and the unit in which it is usuaify billed. if any rates are charged on a variable per-program basis, 
| @mter only the letters *PP* in the rate column. 

Block 1: Give the standard rate charged by the cable system for each of the applicable services listed. 

Block 2: List any services that your Cabie system furnished or offered during the eccourtting period that were not listed 
in block | and for which a separvale Charge was made or es’abiished. List these other services in the form of a brief (two 
or thres word) Gescnpton, and inciude the rate for each. 


BLOCK 1 BLOCK 2 


CATEGORY OF SERVICE | RATE||CATEGORY OF SERVICE | RATE|| CATEGORY OF SERVICE! RATE | 


0/91) Motel, Hotel oo... eee. need Buperior. Servicel3.5 


| © FM Radio (if separate rate) --0.-../| ° 
orverter ........... en ore ¢Olsconmect................. 


bd 


“eee eee 


pekabsunteseed seve ff PeOPle's Choice 4.95 
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here 
SAINT CROIX CABLE TV 003842 

| - INSTRUCTIONS: 

; G Gener: i: in space G, identity every television station (inctuding transiator stations and low power telev:sion stations) 

) carnec by your cabie systern dunng the accountng period, excupt: (1) stations carned oniy on a part-time Desis under 

FCC ndées and reguiatons in effect on June 24, 1961 permitting the carnage of certain network programs (sections 

, _ Primary 78.SG(d\(Z) and (4), 76.61(e)(2) and (4) or 76.63 (referring to 76.61(e)(2) and (4))j; and (2) certan stations carried on a 
ae 7 substitute program basis, as expiamed in the next paragraph. 


Subetitute Basis Stations: Wh respect to any distart stations carned by your cabs systen on a subsiitute program 
basis under speafic FCC rutes. reguiations, or auihorizatons: 

* Do not st the staton here im space G—dul Go list it in space | (the Special Staternent Prograrn Log)}—¢ the station 
wes carnec only on a substitute bass. . 

e List the station here, and aiSo in space |, If the station was carried Doth on a substitute basis and aieo on some other 
basis. For futher information concerning substitute basis stations, see page (v) of the General Instructions. 

Column 1: List each station's call sign. 

Cotumn 2: Give the number of the channel on which the station's broadcasts are cared in its own community. This 
may be d#ferent from the channel an which your cable system carried the station. 

Columm 3: indicate in eech case whether the station 1s a network station. an independent station. or a noncommercial 
-educational station, by entering the \efter “N” (ior network), ‘T’ (for independent) or “E* (for noncormmercial educational). 
For the meaning of these terms, see page (iv) of the General instructons. 

Cokgnn 4: if the etation is “distant” enter “Yes.” If not, enter “No." For expianation of what a “distant station’ is, see 


page (iv) of the General instructors. 
Column & if you have entered “Yes* in colurnn 4, you must complets colurnn 6, stating the basis om which your cable 
systern carned the the distart station during the period: indicate by entering “_AC’ if your cable systarn carried 


‘the distart station on a part-time basis because of lack of activated channel capacity. If you carried the channel on any 

other basrs, enter “O°. For a further explanstion of these two categories, see pegs (iv) of the General instructors. 
Coturnn 6: Give the locution of each station. For U.S. stations, ist the community to which the station is licensed by 

the PCC. For Mexdcan or Canadian stations. @ ary. give the name of the community with which the station is identified. 


6. LOCATION OF STATION 


wrarc?’ Gt “sce wm? ° See ee Sas a “set 2Eil 22425285 
FORMSAR,.-..°.- «3h **> t—-. ot. mtss:s. a ppd. 
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' SAINT CROIX CABLE TV _ 003842 _ 

| PRIMARY TRANSMITTERS: RADIO | 
in General: List every raco station carned on s separate and Giscrete basis and list those Fi stavons carried on an H 
-band basis whose signais were “Qeneraily recervabie’ by your Cable systern Guning the accounting period. 


Special instructions Concerning All-Band Fil Carriage: Under Copyrignt Office Regulations, an FM Signal is Pvemary 
“generally receivabie’ it: (1) “2 is carried by ‘he system whenever & is received at the systers headend”. and (Z) ican | Sseniors 
be expected, on ‘he bass of manitonng, to be recerved at the headend. wih the systems FM antenna. during certain aaae 
stated irtervais. For cetasied information about the the Copyngit Office Reguiaiions on this paint, see page (v) of the 
Genera) instructons. 

Cotumn 1: identify the call gn af each station carried. 

Cotumn 2: State whether the staan is AM or FM. 

Cotumn 3: If the radio station's signal was electronically processed by ihe cable systern as a separate and ciscrete 
signal. indicate ttus by placing 8 check mark in the “S/D” coturnn. 


Cotumn 4: Give the station's locason (the cormrmurity to which the station is toensed by the FCC or, in the case of | 
Memican or Canackan stavons, 4 ary. the community with wruch the station 3 identified). ‘ 
CALL SIGN | AM or Fu | SD | LOCATION OF ST. CALL SIGN | AM or Fa | S/D| LOCATION OF STATION! 

WANDS PM |X Bt. Thomas,VI of). | sesceeees | ce cbeececeeeoceeeceeereneeee 
| -# |. EM ee - ev York,..a¥ <i ee | SRE T cshnabhodsaaneuanseeens 
MIDA...... "FM LX an Juan, PR. fpo-eeeeeees oT csgtaseevbwecteleaiennes 
%.GOLD,.|.PM......| X fartoda,.BYL.....}}.... veoooesens Recannoenen ecccdll sasseseessosossoononsson 
WAYI.....|.PM......). Xe... Sroix, VI. tb. 
wc. eM) bee Croix. vr  eeenee [ocr 
AGOD:....|. 2M eeteccs j<. L... Thomas, Vi.. eeccccocceses Mecoocececes ied Abii Le 
WKAQ.....|.FM......}. X..Br...Croixs.VIo idee Leheena aieonaseeeeeti 
ro 4 tas pecccee 4... am fla eeccecococses } eceesoecoecs ry] COOP CCS SSCOOcCCOSSOCSSES 
| MVS. RM. 4 ++ 5 RRR | OOURORRRINES DRORRRRENS WODRN SORDRRARRRRRARRRRRIRRER 
RRA LAM. BBR GRRL IE. nn ee {4 n ereveeeteereenn, 

ee Sa Ee 

ne ocr ornate ore sresesaasans sss 
aaa nen an NR a Ae i 
COSCO CCOS++5% I ccccnccccs decccegecccesococosotooosooscesss teeneerentersdeseseceeeeedorsssheserseensseseeeeeeeenes 

ReaAhinees, ShbensnaeN pecce pevenencerediess asisnaommaapeonentnsiess dovcocccecces dooves bo eeececcccecceccosoosoce 

a oe ee eins GRUNRRENSUDEEENEEENEEN | (OUUEEEEEEEES |. Po deoscccccceeceeeeee. 

a See ! — DF conaunoeeduessseanennnstbabeadouendéas Desai  seugtbansedeuasenseness 
OT Tee er teedereeeees seesocooooesese 

secbeccccececeefeeeesfece saneeeessenteesesesssedlpeceseeesssenefenteneesens send ibaeleneceenbensceectcess 
ccccccecsccccdoccoooscees doscecdoccccccocecccssosscceseses prisertssceslchvennsellasel cnaccesaaercomieanns 

| solooeesocese Ecosse egy | Cocoeeeee ane :  eesbeoebes | | apepnenecseaeasnoneees 
seneeen oe Sanne cml RNR eNO meee it Meee 
oes | ooo ere press Poses [essssssssssssesstesseses 
resneoesneeta 2 -7senees peep seteonesnatersneseriint veaueveweenes ssrsessenss fesseafensuvessanensssesanseses 

i oodkthoocthteonncnn ee = cece 
| veseecesesees ‘nena e ee ee | sesitectealhcuiediansnisaieohepcewicens 
oececccccssss }... Oe decccedesccvescoccessescccesssceell sooescess sees ee ee 
TEREETITLILLL qr oe ceccccoe moses TILT LELLILLTLLIT ttt see eeeeeeeees eeanennd iuamiiecdpennetinceeaenencansnn 

relipecceebocce Boccetboccesococccocccocccoccccehlese cooccecces | p eocccecees Lecccencoccecooocoosooccs | 
pesos eee | - hen manatee yrresseeeees qreeee Lee PPP eT Cee ee eee eee 
w tie Ss Dheantinircceruntend see sesenrent [oneness rss Pesseersesenesessssesenes 
eae het - ‘Ei, CT, BY a ae vooebeceeneee eee. 
me ap 1 re Sees comes tos eee 

oo eGoeces ‘gt TIETTITTTrri Titi ititity | Perri ree E. cecccccces focerebocccsccocssceccecesesses | xu 
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| GENERAL: 
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in space |, ently every nonnetwork television program. Droaccest Dy a distant stavor:. fiat your cabie system 
cared on a substitute basis Gunng the accounting penod. under specific present and forrner FCC nwes. requiadons, 
>r avthonzations. For a futher exptanaton of the prograrmrnang that mrusi bs mciyded in Uxs !og. see pege (v) of the General 
inspucgens | 


1. SPECIAL STATEMENT CONCERNING SUBSTITUTE CARRIAGE: . 
* Ounng the accounting period. did your cable system carry. on a suOstivis bass. in et 
broedcasi by a cistars stapon? Mm Yes No 
Note: " your answer is “No*. seve the rest of this page blank Mf your answer @ “Yes. you must complete the program 
log in block 2. 


2. LOG OF SUBSTITUTE PROGRAMS: 

in General: List each subsunee program on 8 seperzie ine. Use aptrevations wherever possitie, f ther Mearuyg 
is Cleay. i you need more space. please sftach edditonal pages. 

Coturnn 1: Give the ttle of every nonnetwork television prog-arn (substiute progrern”) rat. the accounting 
penod, was broedcast by a cxstart station and that your cadle systern substiuted for the prograrnming of another statun 
under certam FCC rules, reguiations. or authonzations. See page (Vv) of the General instrucdons for turther information. 
Do not use general categories ike “mowes* or “basketbet.° List specific prograrn Utes, for example, “I Love Lucy’ or “NBA 
Baskeett. 76ers vs. Bulls’. 

Cotumn 2: f the program was broadcast ive, erte “Yee”. Otherwise enter “No*. 

Cotumn 3: Give the call sign of the staton broadcasting the sufsttute prograrr.. 

Column 4: Give the broadcast station's icoston (the cormmumily to which the staton is icensed by the FCU or. in the 
case of Mexican or Canedian stations. If ary. re community with which the station 6 identified). 

Cetumn $: Give the month and day when your system camed the substitute program. Use numerais, with the month 
first. Exarnpte: for May 7 give “S/7". 

Cotumn 6: State the tres when the substitute program was castied by your cable evstern. List the times accurately 
to the nearest five rruruaes. Example: a program camed by s system trom 6:01:15 pm. to 6-28-30 p.m. should be sated. 
as “6:00—630 p.m” 

Coturnn 7: Enter the leger “R° f the Gsted prograrn was eubs*ituted for that your system wes ‘eoured 
© detete under FCC nutes and regutations in titect during (he eccourting period, or letter “P” if the listed program 
ee eee 
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FORMSAS =o. tts we 7 *S 
grate mane OF Cneen OF CABLE SYSTERE erm 
SAINT CROIX CABLE TV 003842 
| PART-TIME “ARRIAGE LOG siuaieneiamiiniaead J 
pa ae le ert pe perenne atm ine _ 
osos you opoun cases tat maser You ane ee oan, Sane SN aOR | pet 
om on na 
. . part-time carnage occurred 
Cotumn 2 (Dates and hours of Carriage}: Foreach staton, ist the dates and hours when 
° swe the mond’ ond day when tre camlage oc ».-"ed. Use numeraia, with the mont first. Example: tor Agrl 10 give 
“7 statng and enchng ss fhe nearest quarter where carnage ran to the 
Sxempie: “1 —3:15 am. app.” _ 
+ You may group togethe" any cates wn the hoe of cartage were the same. Example: “S/10-5/14, 6:00 p.rn.- 12-00 
pm.” 
DATES ANO HOURS OF PART-TIME CARRIAGE : 
WHEN CARRIAGE OCCURRED WHEN CARRIAGE OCCURRED 
CALL SIGN HOURS CALL SIGN HOURS 
| OaTE | FROM TO DATE | FROM TO 
Tenens Se a segeeseseesceocedoceccecsceestteccesoes 
i ae ee [or Loe 
cssiiiiinnanis i veinkosonsslmisrsboubees seater ssuscessestesef sosseeeeeaveeeees seonsornnes Sesame 
Ce os eeenn one - js 
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COO Ce eee eeeeres po neneeninanan: wannganenitenee — ee 
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LEGAL NAME OF OWNER OF CABLE GYL 


SAINT CROIX CABLE TV 003842 


GROSS RECEIPTS 

instructions: The figure you give in this space determines the form you file and the amount you pay. unter the total 
of all. amounts (‘gross receipts”) paid to your cable system by subscnbers for the system's “secondary transmission 
service’ (as idemttied in space E) during the accounting penod. For a further explanation of how to compute this amount, 
see page (vi) of the General Instructions. 


‘ Gross receipts from subscribers for secondary transmission service(s) 710,577.79 

during the accounting period. ........--5..- se eeee cee reeeeeec seen teeeeewetnens ps..o A» XY AGS ee 
1 IMPORTANT: You must compiete a statement in space P conceming gross receipts. Ureours of “yross rents’) 

1 


INSTRUCTIONS FOR COMPUTING THE COPYRIGHT ROYALTY FEE 

Use the blocks in this space L to determine the royalty fee you owe: 

* Complete biock 1, showing your Minimum Fee. 

* Complete biock 2, showing whether your systern carried any distant tefuvision stations. 

° If your system did not carry any distant television stations, leave block 3 blank. Enter the amount of the Minimum Fee. 
from block 1 in the box in block 4, and pay that amount with your Statement of Account. 

° If your system did carry any Gistart television stations you must complete the applicable parts of the OSE Schedule 
accompanying this form and aftach the Schedule to your Statement of Account. 


> If the number of permitted DSEs calculated in part 6, biock 8 or part 5 of this Schedule is 1.0 or less, leave block 3 blank. 
and enter the amount of the Minimum Fee, from block 1 of this space, on line 1 in block 4. If the number of DSEs is 
greater than 1.0, enter in block 3 the amount of the Base Rate Fee from part 8 or part 9, block A of the Schedule. On 
line 1 in block 4, enter whichever amount is larger: the Minimum Fee from block 1 or the Base Rate Fee from block 3. 


_D If part 6 of the DSE Schedule was completed, enter on line 2 in block 4 below the amount from line 7 of block C. 


> i part 7 or part 9. block B. of the DSE Schedule was completed, enter on line 3 in block 4 below the surcharge amount. 


Gca | MINIMUM FEE: All cable systems with semiannual “gross receipts” of $292,000 or more are required to pay at least. 
1 the Minimum Fee, regardiess of whether they carried any distant stations. This fee is .693 of one percent of the: 
system's “gross receipts” for the accounting period. 710,577.79 

Line 1. Enter the amount of "gross receipts” from space K....... >———2 : 

Line 2. Multiply the amount in line 1 by .00893 i. 


This is your Minirnum Fee.............0.0ccccececcececececcencccecueeeseces ssp h SOR 242. 98, 


tex | DISTANT TELEVISION STATIONS CARRIED: Your answer here must agree with the information you gave in 
2 | space G. i! in space G. you identified any stations as "distant* by stating “Yes* in column 4, you must check "Yes" 


cy 


in this Block. . : 
¢ Did your cable system carry any distant television stations during the accounting period? 
WJ Yes—Compiete the DSE Schedule. C No—Leave block 3 below blank and cornpiete line 1, block 4. 
Glock :, 
3 | BASE RATE FEE: Enter the Base Rate Fee from either part 8, section 3 or 4, 


or Past 9, block A of the DSE Schedule.............00.cc00.c0eee- pS... ceceececeeceeeee 


Gee | Line 1. BASE RATE or MINIMUM FEE: If you did not complete block 3, enter the 
4 “minimum tee from block 1. If you completed block 3, enter either the minimum = 2-3 445 71 
fee from block 1 of the Base Rate Fee trom biock 3, whichever is larger. ...... ps2» : 


Line 2. 3.75 Fee: Enter the total fee from line 7, block C, part 6 of the DSE Schedule. 
Wf MOMO, OTTO. ZPD... 6... eee ete eee ee eee ec sree ec eceetecceneeeeeceeeseecees pi.222 293-36 


Line 3. SYNDICATED EXCLUSIVITY SURCHARGE: Enter the fee from either part 7 
(block D, section 3 or 4) or part 9 (block B) of the OSE Schedule. If none, enter -0- 


TP cccerencsceceecepeescesess cage senwneonseocensqncncnseeusebeonseseoesenes >: 


Line 4. INTEREST CHARGE: Enter the amount from line 4, space Q, page 9 (Interest 7 
SEEN s 2 ones ve cgnesesqeonnneseoceces cnbueessceees svemenesesenncscoseees ‘eS. .. 


TOTAL ROYALTY FEE. Add Lines 1, 2, 3, and 4 and enter total here................ i$ 61,639.08... 


Rema ts arnounn in ine form of a certified check, casfier's check, or money order, peyable to Regster 
Copyngirs: of etectronie payment. Do nol send cash. ad 


in tine 2 exceeds the MINIMUM FEE. Instead, draw a fine through the MINIMUM FEE and enter the sum from the 
-* | following formula: gross receipts x .00893 x total “permitted* OS® s (7m part 6, block 8) = Fee far line 1. However. 
if the total “permitted” OSEs is zero then enter .000 on line 1. 


EXCEPTION: If you listed the MINIMUM FEE In fine 1 do not add tnis figure to the Total Royalty Fee if the 3.75 fee 


BEST AVAILABLE COPY 
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oe Le er | Messe. ¢ Oe) *.* \CUUUNTING PERIOD 96/2 
LEGAL NAME OF OWNER OF CASLE SYSTEM: z= 
SAINT CROIX CABLE TV 003842 ame 
| CHANNELS . M 
{STRUCTIONS: You must give: (1) the number of channels on which the cable system carried television broadcast 
gbons to its subscnbers: and, (2) the cable system's total number of activated channels, during the accounting penod. 
| 1. Enter the tota/ number of channels on whicti the cabie 9 
| system carried *elevisian OrOAdCASt STATIONS. ............-- 6 eee ee nsec erence rec erecneees a eer coonend 
2. Entertthe total number of activated . 
seeeern ena Rn cuate epee easries aie GRATES CHEERS J 61 
AM MOMDPORACASE SAIVICES ..... 22s eee ec eee erneeeerceeneecerenererertenetnetaecesseees |eceveeerctersecerereres 
1 
INDIVIDUAL TO BE CONTACTED IF FURTHER INFORMATION IS NEEDED: (identity an individual to wham N 
we can write or call about this Statement of Account) 
« Contust 
Name... keith A-. Kirkman sa uusccecavuneeseacsosunsuessiesausvaeas Telepnone. (809) 778-6701 
4 (Aree Conny 


(urbe, Srewt Phew Mowe. Agarenerd w Sue Nuruber) 


“Christiansted, St. Croix USVI 00820 


“@eeeeeneee ln 6 000 000600006000 0000 000600006000000000 Cann OOnebens~eesnneasoeseosete SSeeeeeeeeetCeeeeeteerereeeeeeeeeetaee 


CERTIFICATION: (This Statement of Account. must be certified and signed in accordance with Copyright Office 
Regulations, as expiained in the General instructions.) 


e |, the undersigned, hereby certify that: (Check one, but onty one, of the boxes.) 
Cc Mane CO? CED CEEITEDED GF PEERED | Gm Cp Camas @ On eats quan op anaes hie | 
: or 


C ot owner other then corporation or pertnership) | em the duly authorized agent of the owner of the 
system as identified in line 1 of space 6, and that the owner is not a corporation or partnership: or 


IE (ier or patna | am an fet (ts sporaon) cs parver (8 parrerai) oe aa erty Keri 
,  & owner of the cable sysiem in line 1 of spree B. 


.have examined the Statement of Account and hereby deciare under penalty of law that afl statements of fact 
contdined herem are true, complete, and correct to the best of my knowledge. information, and belief, and are made in 
good Taith. (18 U.S.C.. Section 1001(1986)] 


> seroma sguare on 8D Bun y— 


Typedorpintedrame:...Keith A, Kickman 
- > 
¢ L twe:¥ice President/Chief Operating Officer 
| page Rcrcchts ee tet os 
t February 26, 1997 
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Accom :) Fi 3t¥y geet. tess Ness ch vl 1 FORM SA3 PAGE 9. 
LEGA, MAME OF GWNER OF CABLE SY? 
SAINT CROIX CABLE TV 003842 | 
> | SPECIAL STATEMENT CONCERNING GROSS RECEIPTS EXCLUSION 
P ‘The Satellite Home Viewer Act of 1988 amended Title 17. section 111(d)(1)(A), otthe Copyright Act by acing the folowing 
semtence: 
staemern of “In determining the total number of subscribers and the gross amounts paid to the cable system t_r the basic service 
Gross Receipts | oy providing secondary transmissions of primary broadcast transmitters, the system shail not include subscribers. 


and armours collecied from subscribers receiving secondary transmissions for privete home viewsng DUrsUBr {0 
section 119.” ‘ 


For more information on when to excite these ercunts. sue the note on page(v) ofthe General instuctons 


During the accounting period did the cable system exctude any emounts of gross receipts for secondary transmissions 
Seay CD SESS ae ay ena” 
= 


CG -VES. Enter the total Nore.~ 2... eee ee cee nee eee ee cereeee cece eecen scenes $ ——— 
-and list the satelite carriers) below. 
“PAD. we ccc cc ccc cccnsseccccsesesess CSc ccccccccecsooecscee GED 0c coc coocee esc oeeccosceéoeoooc co ceceeccoseecoooosees 
Malling AGGrEED . 2 we ccc tic ce esses eecareetosesestssensestes Malling AGED . ww cc ccc ceccccsccesccceesesecesessccosesses 
OOOOH Boe ee HOE OES REEF EEE S He HEE EES SHEE SESE HE ESESSEEEEEEES S POTITITTTITITITTITTTiTiTitrt ti rrr 
r—~ Perr errr rrrrT TT rTTTTT TTI TTT TT itt tet MED ccc cc cccccccccnseccrecsccccescccscceeseesessissseccses 
GRR AGEEED 00 « c cocccceccoccccococescccoceescescceoccoocoes OI, .. .cc0cebees + 0600docsseeesecesebonoessnsecesees 


You must complete this worksheet for those ‘oyalty payments submitted és 2 result of a late payment or underpayment. 
For an exp anation of interest assessment, see page (vi) General instructions. 


Une 1. Emer the amount oi late payment or underpayment ................. 2.6 eee. $s... 
x % 
‘Line 2. Multiply fine 1 by the interest rate’ and enter the the sum here................. 
x Gays 
Line 3. Multiply ine 2 by the number of nd06600eecenseoeeecsessesougcéetences 
” = x .0UZ74 


Line 4, Multiply line 3 by 00274°° enter here and on fine 4, Block 4, 
SEL, GD Move ccccccceccccccccvcccccvceccccescccccecssccccccccccccoce s 


“Contact the Licensing Division at 202-707-8150 forthe interest rate for the accounting period in which the tate payment 
or underpayment occurred. 


"This is the decimal equivaiont of 1/365, which is the interest assessment for one day late. 


NOTE: If you are filing this worksheet covering a Staternent of Account already submitted to the Copyright Office, please 
kst below the Owner, Address, First Community Served, and Accounting Period as given in the original filing. 
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INSTRUCTIONS FOR DSE SCHEDULE 


WaT Is A “OSE~ 

The lerm “dsiant signal eqrvaient* CDSE”) refers to the murmerical vaive 

“ven by the Copyngnt Act 10 4ach Catan ieievision stauon cared by s 
\.@ sysiem Gunng an accounung penod. Your sysierns total number of 
= cetermines the royalty you Owe. 


FORMULAS FOR COMPUTING A STATION'S OSE 

There are two different formulas tor computing OSEs: (1) a basac forrmuia for 
ail Cistem stations isied in space G (page 3): and (Z) a speaal formuia for 
these stators camed on a substiuie bass and Iisted m space | (page 5S). 
(Note that. if a particuias station is usted In both soace G and space |. a OSE 
rmusi be computed tce for thet stavorr. once under the basic formula anc 
agan unde: the special formusa. However, @ stapon’s total DSE 's not 0 
exceec :ts full type-vaiue. |f vs Nappens, contact ine Licensing Omsion.) 


BASIC FORMULA: FOR ALL DISTANT STATIONS LISTED IN SPACEG 
CF SAZ (LONG FORM) 

Step 1: Determine the station's TYPE-VALUE. For purposes ol 
comouung OSEs. the Cooyngtt Aci grves aiflerers vaives to distant statons 
Geperding upon they type. |f. as shown in space G of your Statement of 


Note that ‘oca/ stations are not counted at ail in cormouting OSEs. 

Step 2: Caicuiate tne station's BASIS OF CARRIAGE VALUE: The OSE 
of @ stavon aiso Cepends on ds basrs of carriage. if, as shown in space G 
of your Form SAZ ine stalion was caftied pari-time bocause of lack cf 
aciveted channei capacity ‘ts besis of carnage value is determined by (1) 
caiculating the number of hours the cable system carried the station during 
the accountng penod. and (2) dividing thai number by the total number of 
hours the station oroadcast over the aif Gunng the eccounting period. The 
basx of carriage vaiue for af other stations fisted in apace G is 1.0. 

Step 3: Mutupty the resuft of step | by the rasut of step 2. This gives you 
the pafuculay stators OSE forthe accounung pertod. (Not that, for stasons 
other than those camed on a paft-twne desis dus to isck of activated channol 
capecty. actus! rnuttipucaton is not ncosassry since the OSE wil always be 
™o same as the type vaive.) 


CIAL FORMULA: FOR STATIONS LISTED IN SPACE | OF SAS 
ING FORM) 

Step |: For cach stavon, calculate the number of programs thal, during 
the accounting period were broadcast live by the stator: snd were 
suDsttuted for programs Geteted at the option of the cable system. 

(Thess ere programe tor winch you have erwered “Y cc" in colurnn 2 arrd 
*P* in colurnn 7 of space |.) 

Step 2: Oiide the reguill of step 1 by the twtal rusnber of days in Te 
calendar year (365—<r 366 in a leap year). This gives you fhe paftiader 
stavor's OSE for the accounting penod. 


TOTAL OF OSEs 
In pert $ of this Schedule you are asked to edd up the OSEs for ail of the 
dtstant televigion stators your Cable systern casTied Gunng ihe accounting 
perc. This is the tota/ sun of af OSEs computed by the besic formula and 
by We epecal formuia, 

© he total fs 1.0 or leas, complete parts 6 and 7 of the OSE Schedule, 
&8 applicable. and leave perts 6 and 9 Diank. 

© if the total is more than 1.0, complete parts 6 and 7 of the OSE 
Scheaule, as applicable. end complete pari § or pari 9. 


THE ROYALTY PEE 
The total royalty fee = dotermined by calculating the Mirwmum Fee and. I! 
the OSEs are more than |.0. the Gass Rete Fee. in addition. cable systerns 
COCaed within certam Wwieneon marke areas rrumy be required to caicuiste 
the 3.75 Fee andor the Synucated Exciusivty Charge. 
The 3.75 Fee. If a cable system focated in whole or in part witfun a television 
market added stalons after usw 24, 1961. iat would not have been 
‘permmed under FCC rules. reguiations and suthorzaions (hereafter 
referred to es “the former FCC rules’) in effezt on June 24, 1981, he sysiern 
musel comnpuie the 3.75 fee use = formule based on the musnber of OSEs 
added. These CSEs used in compuang the 3.75 Fee wil not be used in 
computing the Gase Rate Fee and Syndicated Exctusmty Surcnarge. 
The Syndicated Exciustvity Surcharge. Cabte systems loc. ved in whole 
or in pan wantin a major television mare. as defined by FCU ses and 
rerasatons. musi caicuiste e Syndicated Exctusiviy for the 
190 of any Cormnercad VHF stav0n that pieces @ Grade 6 cortow, in 
2 or In part, over the cable cystem wich woud have been suber! to 
“CC's syntcatad exctusivty rutes in effect an June 24, 1981. 


BEST AVAILABLE COPY 


The Minimum Fee The Base Rete Fee. Ail cabie systems ting SA3 (Long 
Form) must p3y ot least the Mirumurm Fee whicn is 893". of “gross recespts.” 
Cable. systems with 8 total of more tran 1.0 OSE mus! comouts te Gase 
Rate Fee uang 3 statutory formuta based on the number of OSEs. The canie 
system pays either the “Minmnum Fee.“ or he “Base Rate Foe.” whichever 
is larger, m accion fo 2 “3.75 Fee* and a “Synmicates Sccusmily Su- 
charge,” as appiicabdie. 


What is « “Permitted” Station? A ‘pormtec® sation reters ica dictant | 

stabon whose carfage ss not subject to tne 3.75% Rate, Sut ss subject 

to the Base Raic end, were appiicabie. the Syndicates Cachusivity 

Surcharge. A “permitted” station would inciuse "he ‘stlowng: 

1) A station actually carmed within any porhon of a cante sysiem prior lo | 
zm. 


would not have aexceoded ‘the markel quota «m™pcses for Ihe imoortabon 
austam siations under those rues. 


meraal ecucabonsi, or independent staiion for which a qos 
wes of would have been under FCC cules (47 CFR 76.55 
(B).(c), 76.61 (0).(c}).(d), and 767.63 (a) [re’erring t 76.61 (b),(<))) in 
efiect on June 24, 1981. 
PRY tie Gh tpt et pt betrerson 
Apri 16, 1976. and 25, 1981 uncer the FCC rules anc ‘ecutetions 
in effect on Apri 15, 1976. 
5) In the case of a station camed prict to June 25. 1981. on a partiime 
and/or sudstiwte bass onty, tat fraction of the current OSE 

carmage. 


COMPUTING THE 3.75% RATE—PAAT 6 OF THE OSE SCHEDULE 

* Oetenmne wich distam stations were curried by the sysierm pursuant 
10 former FCC rules in effect on June 24, 1981. 

* identity any station camed prior io June 25. 1981. on a substitute and/ 
or part-time basis onty and compicte the log to Ceterrmne the portion of Ine 
OSE exempt trom the 3.75% Aste. 

* Subtact he number of DSEs resulting from ‘his cavTiags from the 
number of OSEs reported in part 5 of the OSE Schedule. Ths is the tot 
number of OSEs subject to the 3.75% Ante. Multiply ‘heso DSEs x gross 
recempts x .0375. This is the 3.75 Fee. 


COMPUTING THE SYNDICATED EXCLUSIVITY SURCHARGE —PAAT 
7 OF THE OSE SCHEDULE 

* Cetermine if any porvon of the cable system 's located within a mp 100 
rmmor television marist as defined by the FCC rules and recuiaton ir effect 
on June 24, 1981. if no portion of the cable system 's located in 8 major 
television market, pert 7 does not Nave to be compieied. 

© Determine which stalion(s) reported in bieck B. part 6 1s a Commercal 
VHF stauion and piaces a Grade B contour in whole. or in past. cver the cable 


system. if none of thease stations sre carred pan 7 come “ot have '0 be 
completed. 


* Deterrmne which of those stations reported in biocx b. part 7 01 the OSE 
Schedule were carned before March 31.1972. These stevors are oxemp! 
from the FCC's syndicated exctusivity rules in eflect on June 24. 1981. |! you 
qualify to caicviate the royalty fee based upon ine camace of castialy- 
distant stavions. and you efect to do so, you must compute the surcharge in 
part 9 of this Scredute. 

* Subtract he exernpt OSEs from the number of CSEs ostermmed in 
block 6 of part 7. This ts the total number of OSEs suoyect to tho Syndicated 


Surcharge. | 
* Compute the Syndicated Exctuanty Surcharge besod uoon these 
OSEs and the appropnate forrmuta for the system's Marve positon 
Note: The forrmuia for cornputing the S Exctuewty Surcharge « 


structured to appty to a OSE of greater than 1.0. Mf the OSE is lass than 1.0, 
rradlipty ‘he “Gross recespts’ x 003 or 90599 (as apprcedie) « the OSE. 
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yz ‘7 yey -s-** tc 
compurir!= <. ne PRE—Pars our ‘08& 
SCHEDULE 
Determine whether ary of the stations you Carried were “partaity-cistant’— 
ina is. whether you retrangretted the sagnei of one or More stations to 
suoscrDers located wittun the stabon's ioca/ service ares and. af Fie sarne 
ame, [0 other subscnbders located outside hal area. 

* none of the stations were ‘pertally-custar«.* cacutets your Bese Rate 
ve according to the following retes—for the system's permaed OSEs as 
orted in biock 8, part 6 or trom part 5, whichever ts applicable. 

Firs OSE 383% of ‘gross receipts” 

Each of the second, tturd, and tourth OSEs 583%. of “gross receipss” 

The 67h and each addibone) OSF 20S%ot “oss recects” 
PARTIALLY-OISTANT STATIONS—PART 9 OF THE DSE SCHEDULE 

of any of the stations were ‘Dartaty~distant’. 

1. Dende ef of your subscribers into “subsamnber groups’ depercirig on 
thew lecafion. A partoular “subscriber group’ conewts of (4 subscribers who 
are ‘stant weh respect tc exacty the same comptemert of stators. 

Z Kenuly the communiies/arsas represemed by sech subscriber 


3. For each “aubscriber group.” calculate the total menber of DSEs of 
wi group's commpierneru of stations. 

if your system ws located wholly outside af mayor and smaier tzievision 
markets. give each station's OSEs as you gave them m parts 2. 3, and 4 of 
the Seneduss: or 

\ any portan of your systern is located in @ mayor or sraiier tetewsion 
market, ove each station's OSE as you gave Bt in biock GB, part 6 of this 


4. Deterrrane the portion of te total “gross receipts’ you reported in 


DOSE SCHEDULE PAGE !1-. 


ae | 
x 
i 
, 


space K (page 7) tat 'saGr = ste 0 each “Sudscriber groun.* 
5. Caleulato a separate Gase Rate Fec tor each “subdecniber group. 
ne a te te ek 
<ltendiatdiasmanddlidenamentedamensemien entieatie 
to al group. 
6. Add together he Base Rate Fees for sach “subscriber croup” tc 
Ceterrrans te systerr’s iow Base Race Fee 

7. if any portion of the cabie system is located in whole or in Cart wittun 
a major television market. you may aiso need to complete part 9, biock B of 
the Scheduse to determine the Syncicated Exciustvry Surcharge. 

What To Oc It You Need More Spaue on the OSE Schedule. There are 
no panied continuation sheets for the Schedule in most cases the Dianks 
provided should be large enough for the necessary mtormaton. 'f you need 
more space in a parboulas part, maice a photocapy of the page in queston 
(i6enttying 4 as a “Conpnuston Sheet"), arter the adduonal miormasan on 
ihwt copy, and aftach & to the OSE Schedule. 

Rounding Off DSEs. in computing OSEs on the OSE Schedule. you 
‘May round off to no tess (han the (herd Gecanai post. [f you round of a OSE 
in any case, you must round off OSEs throughout the Schedule as follows: 

© When the tourth decrnai pow is 1, 2. 3, of 4 ine (hird Ceomal rernains 

34647 's rounded to 346) 

® When the towth decmal pord is S. 6, 7, 8 or @ the third cocimal is 

rounded up—{exarnpie: 34651 i¢ rounded to 347) 


The example below és intended to supplemart the instructions for caicyist- 
ingonly the Base Rate Fee tor ‘partialy-distart stations. The cable system 
would eiso be subject to Ne Synacated Exciusvity Surcharge for ‘partialy~ 
astent’ stations. if ary portion s located wittin a major television market. 


EXAMPLE: 
COMPUTATION OF COPYRIGHT ROYALTY FEE FOR CABLE SYSTEM CARRYING “PARTIALLY-DISTANT; STATIONS 
” wen comes nee cwvere POO Diseart Stations Carried entificstion of Sebecriber Groups 
name of of Pore mss be we STATION ; CITY OUTSIDE LOCAL “GROSS RECEIPTS’ 
OO et COREE ares of OED RD st 18 SERVICE AREA OF ROM SUBSCRIBERS 
AmtCoupddfanCy=s |-5 ; 10 Sarta Rosa Sutens A 8. ©. Cr $110,000.00: 
Reese fey OSS be eG re Cc 083 1s Aad 80,000.00. 
commanocemmen 6, Saw. 6 ence 198 “Bodega Stmors A and C 40,000.00 
7 nif % Fervete Stasons 8. 0. and © 70,000.00 
- : TOTAL DSEs TOTAL “GROSS RECUPTS- $300,000.00 
[mene | Caney a ens) Minimum Fee Tow) “Gross Recests” $300.000.00 
owe T ism 
First Subecriver Group Second Susscriter Group Third Subscriber Group 
(Sarta Rosa) (Rapic City anc Godege Bay) 
“Gross Recess” $1! "Gross Recess” ‘3120.000.00 | “Gross Feces” .000.00 
—— OSEs OSEs 1.083 | ap 
Base Rave Fee $1,203.91 | Base Rate Fee $1,127.67 | Base Rate Fes $778.40 
—— $170,500 Domes x19 © 8250 $120,000x.00883 x1.0= 1.07160 | $70,000" 0CO893x10= 625.10 
-_ $110,000 x .0OS6321A472= 911.61 911.61 | $120.000= 00S543=.083—- 5607 | $70,000: 00563x.30% 153.30 
/ ma’ Base Rate Fee “Fi.003.01 | Gace Rate Fee “312787 | Base Rats Fee $776.40 
\ Tae) Tots! Same Mate Pos: $1003.91 + $1,127.67 + $778.40 « 53.798.98 
cma in 0s CuErpe Te cable systwe weued poy Me Gaze Mats Fee Decauee 4 is (erger (hen We Minimum Fee. and would ewe: ) 799.98 in space 
~— L blest 4. ine |. (page 7) te be eGSed wth Ure 175 tos and surcharge. | enpicabie, w éeterrmmne 4s tow Copyright Reyatty Fee. 


| Semerenreiones 
SAINT CROIX CABLE TV 003842 


space G (page 3). 
cial educational station, give the DSE as *.25." 


In the colurnn headed “Cail Sign’*: list the call signs of all distant stations identified by the letter °C" in column 5 of 


ACCOUNTING PERIOD 96/2 


in the column headed “DSE”: for each independent station, give the OSE as °1.0°: for each network or noncommer- 


CATEGORY “O* STATIONS: OSEs 


tiie ieee Lee Lee ee eee eee ee eee ee eee eee eee 2.) ee ee. 2s 


err ee eee eee eee ee Pee eee eee ee ere eee ee 


SUM OF DSBs OF CATEGORY °0° STATIONS: i 
° Add the OSEs of each station. 
.. Enter the sum here anc in fine 1 of part 5 of this Schedule................ pi..°.2. yp Oe 


osescHers29 tt ai. toe Mecca. ee 28 ““"~ 7°" UOUNTING PERIOD 96/2 
| USGA MANE OF OWNER OF CABLE SYSTEN | 
SAINT CROIX CABLE TV 003842 F Name 


- 


INSTRUCTIONS FOR COMPUTATION OF OSEs FOR STATIONS CARRIED PART-TIME DUE TO LACK OF ACTIVATED CHANNEL 
“APACITY + 
Coturnn 1: List the call sign of af @istart statons identified Dy ‘LAC’ in column 5 of space G (page 3). . 
Colturnn 2: For each stanon. gve the number of hours your cable system camed the station dunng the accounnng pencd. This figure 
_ gfexad correspond with the miormatan given in soace J. Caicuiate ory one OSE for sach stanon. 
' Cotumn 3: For esch station, give ine tote! number ci hours thai he stafon broadcast over the ar curing the accounting penod. 
Column 4: Divide the figure in column 2 by the figure in cotunn 3, and grve the result in decenais in cokumn 4. This figure mus! be 
casned out at teas! to the thirc Cecrne) pow. Thus 16 the “Dasis of cermage vajue’ for the station. 


. Column 5: For eech indepengent staton give the “‘type-vaius’ as *1.0." For each network or noncommercial educstional station, give 


the *ype-value’ as * 25." 
Coturnn 6: Multipty the ‘igure in column 4 by the figure in column S. and give the result in column 6. Round to no less then fhe third 


Gecenai pomt. This is the staporrs “OSE.* (For more infermation on rounding, sso page (va) of the General instructions.) 
CATEGORY “LAC* STATIONS: COMPUTATION OF DSEs 
1. CALL | 2a 3.NUMBER | 4. BASIS OF 5. TYPE 6. OSE 
SIGN OF HOURS OF HOURS CARRIAGE VALUE 
CARRIED BY | STATION VALUE 
| SYSTEM | ONAIR _| 
aeenaciinienre EO. EE SEE LOK SET 
> = x a 
sbnicagnaacesviekusic<uceckwouaaseeues SesessesecossneneeMosssnesesteseensenesmicnssecsssassesenemtossacessesssneess 
es ees Sessessssneassosstgesssssnesssitnanceagrassestossecesesemanssnsecsnette 
uauunedieenwacdedbececasdcsvacsenset Sressecesesennencnetmectcesicsnstseanceemnesneciesseseseesemesscanensessetsn 
cduscvuuntenevsecdlebecwesiesccses we SecseeeeecneneeetmeneneereestenceeeeeMiegensneesees esmunasanensnssssn 
esdtheunieunssidhedavestevivedesses Srotesteeseesenensouprassascssseseeceeseemicnsansasnsssecsemosansecarassneess 
dann ivececeness fesssesecssscsnessegrecssssansnescassepsensssavetisaccnsnsaBressnentenseccessemresnvassssesesney 
SUM OF OSEs OF CATEGORY “LAC* STATIONS: 
Ada the OSEs of each staton. 
Emer the sum here and in ine 2 of part § of this Schedule, 


WSTRUCTIONS FOR COMPUTATION OF DSEs FOR SUBSTITUTE-BASIS STATIONS: 
Coturnn 1: Give the call cign of each station isted m epace | (page 5. the Log of Subsdaste @ that stator 
© Was carried by your system in eubswtuton for 3 program that your system wes permined ip delete under FCC rules and requistions 
in effect on October 19, 1976 (as shown by ihe lener “P” in column 7 of space f): and 


© Grondens co qr mare Gm, Resamuesh prugrame casing Cut optenes Gatage (08 chown By to word “Ver b extend of he 
space |). OSas 
Cotumnm 2: For each stston give the number of five, nonnetwork programs Carried in substlution for programs that were deleted st Subetitute- 
your option. Ths figure should correspond with the informagon in space |. Bess Stations 
Coturnn 3: Emer tre numer of days i: the catendar year. 366, excsot im a leap year. 
Cehann 4: Orde tre figure in column 2 by the figure in coturnn 3, and give the result in column 4. Round te no less then ihe third 
Gscimnai pow. Ths is re stagorr’s “OSE” (Far more information on rounding, see pege (vt) of the Genera’ Instructions.) 
SUBSTITUTE-SASIS STATIONS: COMPUTATION OF DSEs ; 
1.CauL |2NUMBER /3.NUMBER | «ose |/1.caLL [2 NUMBER [3 NUMBER | « DSE 
SIGN OF OF DAYS SISN OF OF DAYS , 
PROGRAMS | IN YEAR PROGRAMS | IN YEAR | 
| -_ . | ~~ . 
acesececees|ocsssseeececasesMvasecececsesesMeseneeceeses|) cosssssensecderecccccceccesesMeccceccsseesecleccee 
noel pcseseeeecheneeen oo. ene rose db ubieessiuenss ee 
; nseteveeeneeeees neereseeeeeese|| ceseesseeeeedeessancereesecens gteeeessseseens crete seees 
perenne Rarenseieteriegy senocbessequne goteeteeeccees Comnenntaiene AbnebbiaedinneeN esteeesesereens ts eeesenes 
saapeee —_ tseeeeeeussereseveeeees serseeersessa|bersceeeneenedanecesseseecenees ase eeeeneeeeees ns essenees 
SUM OF DSEs OF SUBSTITUTE-BASIS STATIONS: 
Ad the OSEs of each stauon. -0- 
Erter the sum here and m fine 3 of part S of this Schedule, ............ Dy - es er ee eceeeeeeseres | 
ES — ———— 


TOTAL NUMBER OF OSEs: Give tre amounts from the boos in pans 2. 3, and 4 of thts Schedule, and edd them to prowde tne total | 


mabe: of OSEs eppecabie to you system. 
I, » —3,20 ; 
2. Number of OSEs trom DOF To. k cc ee ccc ceecuececsseeeuseueeueuenees > cue Total Meter 
a) ee ie of OS@e 
| TOTAL MUMOER OF OSES 6... ssesscseesseeeccsesseeeesssseesseesteccusenesasensnsees J 3.50 sonpeeeaneee 
c BEST AVAILABLE COPY 
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MCCOT, Fite Gees LZR reas "2 OSE SCHEDULE PAGE 12 

| Lea nas CF Com OF CHBLE SY : ] 

SAINT CROIX CABLE TV 003842 | 
INSTRUCTIONS: Block A must be completed. 


in Bleck A: 
' © ff your answer ff “Yes’. leave he remainder of part 6 and part 7 of ther OSE Schedule blank and compiste part 8, (Page 16) of the 


© ff your answer If "No’*, compiete biocks 8 and C below. 


BLOCK A: TELEVISION MARKETS | 


te the “cable systern’ located whaily outside of ail major and emefier markets a3 Gefined under section 76.5 of FCC rules and reguiations 


in effect on June 24, 19817 
OC Yes—Cormpiete part § of the Schecule—DO NOT COMPLETE THE REMAINDER OF PART 6 AND 7. 


C No—Carmpiet biocks 6 and C below. 


BLOCK B: CARRIAGE OF PERMITTED OSEs 


List the cai signe of distant stadons fisted in part 2, 5, and < of mis Schechie fhat your system wes “perméitted® tw cerry 
under FCC nutes and reguiations Onar to June 25, 1981. (Note: for further expianason of “permitted station” see 
instructions tor the OSE Schedule.) 


Enter the appropriate letter indieabng the basis on winch you carried a “permitiad station”. 
(Note the FCC ruses and regquisvons cied baiow pertain to those in effect on Jure 24, 1981.) 
A Ststions carried pursuant to the FCC “marke quota” nies (76.57. 76.50(b). 76.61(b)\(c}, 76.63(a) referring to 


76.61(BKc)) 
8 Specialty Station es defined in 76.Sick) (76_50(d)(1). 76.51(e){1), 76.63a) reterring to 76.61(eX(1) 
C Noncommerical Educational Stanon (76_S8(c}, 76.61(d), 76.63(a) retorring to 76.61(a)) 
‘0 Grardtathered Station (76.65) (sve paregruepn regarding Substitution of Grandistnered 
+ for OSE Scheduie). 

E Carnted purauam t individual waiver of FCC rules (768.7) - 

°F A steaon previously carved on & part-time or substuse besis prior to June 25, 1981 
G Commercal UHF Stanon within Grade-8 contow (76.59(6)(5), 76.81(e)(5). 76.63(8) referring to 78.81(e\S)) 


List the OSE for ee-h distant station isted in parts 2. 3, and 4 of the Schedule. “(Noss: For those stations identified by 
he letter “Fin cokenn 2, you must complete the worksnest an page 14 of this Schedule to determine the OSE): 


Coturnn 3: 


3. OSE 2 BSE 2 PERMITTED | 3 OSE 
BASIS 


Peeeeeeee 


eerree te 


© SUM OF PERMITTED DSEs—add the OSEs of each station 


Une 1: Enter the rote) number of OSEs from part 5 of tis Schodule. 


Line 2 Enter the SUM OF PERMITTED DSEs* trom bieck B above 


BLOCK C: COMPUTATION OF 3.75 FEE 


Line 3: Gubtract fine 2 from ine 1. This is the total manbere ~’ “=> aubiect to the 3.75 rune. 
(# zero, leuve ines 4-7 biark ard procesdto pen edule) 


Line 4: Erasr “Gross Receipts” trom space K (pege 7) 710,577.79 


errr eee eee eee eee ee eee ee ee Pee eee ee eee eee 


a 
Line 6: Multiply line 4 by O75 and enter sum here... .................55 poccccentoocooccccooesece 26,646.67 | 


Une 6: Erter tote rasnber of OSES from ine 3 


ae 4f453,293. 4... 


DSESCHEL--"-- 0 tiv TTD 22 met 7) SL Gt FL 2747°** nine Perio 96/2 


————— 


f ee ° 


LEGAL MAE OF CWNER OF CABLE SYSTEM 


SAINT CROIX CABLE TV 003842 


SS 


| WORKSHEET FOR COMPUTING THE DSE SCHEDULE POR PERMITTED PART-TIME AND SUBSTITUTE CARRIAGE 
' Instrucnons- You must compiets this worksheet for hose stenons idenified by the jeter “F* in column 2 of binck B. part 6 (Le. those 
tations carned prior to June 25. |S81 under former FCT rules governng part-time and subsutute carnage) 
puurnn }: List Une cal sign for each cistant stauon identified by the letter *F* in column 2 of part 6 of the OSE Sct edule. 
Cohumn 2: indscaie tne OSE for ttes stabon for 2 single accounting pened, occurnng between January 1, 1978 and Jure 30, 1981. 
| Column 3: increaie the accounting penod and year in wich the carriage and OSE occurred, (e.¢.. 1981/1). 
| Column 4: indicais the basis of carnage on which the station was camed by listing one of the following letters: 
(Now wat the FCC ruies and reguiations Gled below pertain to those in effect on June 26, 1961.) 
| a—Pan-time speciaity programymncg: Camage. on & pasl-tme basis, of specialty programrrang under FCC nies, sections 
| 78.SHd)(1).78.61(e)(1), or 76.63 ( 10 76.61(e)(1)). 
8—Late-rugnt programnmng Camage under rules. sections 76.59(d)(3), 76.61(¢)(3). or 76.63 (reterting to 76.61 (e}(3)). 
S—Supsvtute Carriage under certain FCC rues, requiations or authonzations. For turner explanation see page (v) of the 
Gonerai (nstructons. 
Coiurnn 5: incieate the station's OSE for tve current accounting penod as computed in parts 2. 3, and 4 of this Schedule. 
Column 6: Compare tne OSE figures listed m columns 2 and 5 and list the srnailer of the two figures here. This figure should be entered 
in tiock 8. colurnn 3 of part 6 for tts siaton. 


IMPORTANT: The informaton you give i> columns 2, 3, and 4 must be accurate and |s subject to verification from the designated 
Ststemert of Account on file in the Ucenserg Orvsion. 


| 


PERMITTED OSE FOR STATIONS CARRIED ON A PART-TIME ANO SUBSTITUTE BASIS 


1. CALL 
be SIGN 
daauueceusuevessouns | cuceueancenseeces 
| seseeeeeee sees ee ees 
| MSTRUCTIONS: Block A must be completed. 
in Black A: 
if your arswer is “Yes’, compleve biecia B and C. betow. 
it your answer is “No”, leave blocks B and C bienk and compilers part § of the CSE Scheauie. 
BLOCK A: MAJOR TELEVISION MARKET | 
© \s ary portion of the cable system within a top 100 major television market as defined Dy section 76.5 of PCC nges mn 
effect June 24, 1981? C Yeo—Compiete biocks BandC. UNo—Proceed to part 6 
BLOCK B: Carnage of VHF/Grade 8 Contour Stations BLOCK C: Computation of Exempt OSEs 


is any station feted im biock B of pert 6 8 corsnerca’ VHF station [| Was any station feted in block B carried in any community served 
that pleces a Grade 6 corou. in whole or in part, over he cable by tte cable system prior to March 31, 19727 (refer to formar FCC 


system? rule 76.159) 
C Yes— st each station betow with its appropriete permed OSE ited eet 
veluc. 
5 No—Enter zero and proceed t part 6. 2 No—Enter zero and complete biock D. | 
CALLSIGN | OSE CALLSIGN | OSE | causicn | ose || causion | ose | 
fevseeeeeeceeeeseees 7 eee an s acbaaeensauaennee fecseeees fp ssssevessesscceresbesssees 
La catsi lie vadenioneenentieedbeasiven eesestesceseeenns oe hepeseneniisicoenebeensexs 


ee) ee ee | 


Worksheet 


Uf ~ 


~_-«r? * 
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ACCON:!.:. 7. =- -*) 96/7>"- ** : < msss°sts at ¢ __*, _ OSE SCHEDULE PAGE 15. 
LEGAL nam OF COWREER OF CABLE 
SAINT amen 003842 " 
: 7 BLOCK D: COMPUTATION OF THE SYNDICATED EXCLUSIVITY SURCHARGE 
“Tt” | Enter the smount of "Gross Reccipts” from soace K (page 7).........-.--+. Seeeereesien »s 
Computation | sess | . 
ot the 2 | A. Exuer the Total OSEs trom Block B...............- spbnesessusbioeaussebetsebeusenneed > 
Exctusivity 
I o.ccscckssccsnisiaceostesneensseese 
, B& Emer the total number of exernpt OSEs » 
C. Subtract fine 8 from line A and enter here. This is the total number of OSEs | 
subject to the surcharge computation. if zere, proceedtoperté®. ...................... Dh ns -necerersseeeeees | 
© is any parton of the cable oystom within = top $0 television mashet as defined by the POC? | 
CO Yes—Compiste secton 3 bestow. © No—Campiete section 4 bestow. 
SECTION 3: TOP 50 TELEVISION MARKET 
Senuan Ng te nt ee en el 
3a C Yes—Corpiste part 9 of tus Schedule Oo the apphoabie secaon below. 
@ the figure in secton 2 ig 4.000 or legs.” compute your surtherge here and leave sociion 3b blank 
A. Emer .0OS88 of “gross receipes” (the amount SECBONT) ss. e ee eee ee evcsees » i 
8. Ester .00377 of “gress receipts” (the amours in section 1).................. >i 
© Raeep te otter ED Cee 
| lve C in section Z) and arter tere. ccc cc cen ceeeeeees > <> 
' D. Muitipty ine B by tine C and ermar here... 5. cece eee ccceecccceeeeecceeeeecces > 
& Add Snes A and D. This your surcharge. 
Ener here and on fine 3 of biock 4 in epace L (pugs 7) . 
Syndicated Rrchusivity Murchwarge . ......... ..- cece e ccc ceccccceeesceceeesccceuees ind vcecccccoccesoccococs 
“tf the totad OSE is leas than 1.000 see the note on page 10 of the OSE Instructions for computing te surcharge. purt 7. 
— # te Apure « section 2 is more Gw9" 4.000. compute your mscherge here and leave section 3a biank 
A. Exter 00589 of “gross receipts* (Swe amourt in section 1)... eee eee eee ee >t 
B. Enter .00377 of ‘press receipts” (the amount in section 1) ............ 6.0456: ps 
. C. Mautiiply fine © by 3.000 ard enter Mere... oe. eee ec ceceeceeceeeseceeeneecceseseeces >: 
O. Emter .00175 of “gross receipts* (the amount in section 1).............-...+. i 
E. Subtract 4.000 trom total OSEs (the figure on fine C in section 2) and emer here p-— 
F, Mullipty fine D by line E and enter tere .........- 2... -cccessccecececccceeseessccevcees »! 
G. Add ines A. C, and F. This is your surcharge. le 
Greer here and on ine 3. binck 4 space . (page 7) 
Syncicused Guotusivity Surcharge... cece ccc cccccceenccececcccceece IR... .scccccscccceseeeee 
SECTION 4: SECOND SO TELEVISION MARKET 
Seance | Dig ee ee eae oemnanget 
« Ch Yeo—Conpiete part 9, of tre Schedule. C No=Compiets te following sectons. “| 
@ the figure wn section 2 is 4 000 or tees.” cornpute your surcharges hz © and leave secon 4b 
A. Eeaar 20300 of "pees receipts’ (he amount inwecion 1)... 
a 
6. Erner .00180 of “yous ressipar” (the amount in exaton 1). . seveeneebeennden >i 
C.Sutarest 1.000 om ws pomened O5s (he Rye on fro Cn sucmen 2 
AN GT FD on onc cece eee enceensecune Fees Ei eeceeeeesesecrss > 
D. Mulliply tine 6 by ine C and ermer here................. decccccccocecccsccesocosoooses >t 
& Add fines A and D. The your surcharge. 
Emter here and in ine 3. block 4. space | (rege 7) 
i. Syrtoated Exchsstvity GUTEMOTGO oko cccecccccccccucccuuececeeccece li ee | 
y “W the totes OSE bs teas than (000 ase the note on page 10 of the OSE Instructions fur computing the secharge, part 7. | 


sae 7 BEST AVAILABLE cory 41 


OSESCHED =" SITY PDD ities witli?) $1 t¥ FS) PFaP ol Pne PERIOD 96/2 
LEGAL Mane OF OWNER OF CaaLt SYSTDA 
SAINT CROIX CABLE TV 003842 
Sam * ine figure in secton 2 w more than 4.000. compute your surcharge here and lanve suction 4a biark. 7 
| A Enter 00300 of "gross receiots” (the ammount in section 1) eee cee >= . 
| | 8. Enter 00185 of “gross receipts (the amourt in section 1) .................. >i— of the 
C. Multiply line B by 3.000 and enter here. 2... ee eee cece ene eneecereenees >2— —| Crusty | 
©. Emer 00089 of “gross receipts” (the amount in section 1). >i : 
| & Subwact 4.000 from the total OSEs (the figure on line C in | 
a osaes — 
| F. Multiply Gino © by ine E and enter here... ee cece eceeeeeeceeeseeereeeeeeeenes >? | 
G. Add times A, C. and F. This is your surcharge. 
| Ener hare and on line 3, block 4, space L (page 7) 
| Syndicated Exciusivity Surctwarge .. 2... eee eee eee ee eeeceseevens iD cuedenseucbesnneeas 
is 
You musi compiors tis pert of the OSE Schecuite f the total number of OSEs you emered in block 6, part 6 is more (nar! .3; however, 8 
1 biocs A of part 6 was Checked “yea,” use the tow number of OSEs from par 5. 
* in block A. ndicate. by chocidng “Ves” or “No,.* whether your sytiem camed any partindy~distarc stations. 
° if your answer is “No,° compute your systerrs Gese Rate Fee in biock 6. Leave pan 9 bienk. = bes 
Sy Cte SS een Ne EO Gece Rate Fen 
What is o “partieity~tetant station 7” A station is ‘pertaiy~<distar(’ i, at the tne your Systm Carried it, sore of your subscribers were 
located wvitun (rei statior's local seruce eres end others were located ovtside the! area. For the dafiniion of 8 staton's ‘local service 
oven.” SOE SS PO NOC ae 
! 
} BLOCK A: CARRIAGE OF PARTIALLY-DISTANT STATIONS 
Old your cable systern revanernt the signats of any pertialy-distere tetewwron siafions Guring he sccounting partod? 
CO Yee—Compiete part 9 of this Schedue. 5 No—Carnpiete the following sestons. 
. BLOCK B: NO PARTIALLY-DISTANT STATIONS—COMPUTATION OF BASE RATE FEE 
tector 
1 | queeemeee'paneaintnemnnnapn enc beesesersscoses 710,577.79 
se Emer the total number of permated OSEs from block 6. part 6 of this Schecise. | 
( block A of part 6 was checked ‘yes. 1.50 
use the total rumber of OSEs from part S.) ......-.... 5. eee ence ceceweereees > 
a 
3 it the figure wn section 2 ie 4.000 er lean, compute your Base Rate Fee 
hare and ‘eave secton 4 blank 
* cnet in eocton').., pongnene ad sinasanecounnnenas svesesuasessiess »t5 345.46 | 
*Fasaaee eeendenen = sposceedeubonesseseueccoe »2 4,000.55 
C. Sutttract 1.000 from total OSEs (the 
figure in eecton Z) and armen NOPO oe ccc eceeeeees p—1.20 
. 
| 
D. Mutighy line B by line C and ermer NOM... ooo occ cc ccceecececseueees »i 2,000.28 
ee 
| & Add tines A, and O. TWis ts your Base Rate Fee. Emer here [. 7 
ere in blocs 3. apace . (page 7) le 8, 345. 74 
l | ae »§ aeadeeneon ceseseceess | | 
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rans? at “34 STIL T42°722 OSE SCHEDULE PAGE 17. 


9] yf 26/22: Seco gOS= Ge «8 ' - 


aU se ee - 
ae i oa * 


on, wee CF COvegnOorCcamseSy (| * 


SAINT CROIX CABLe TV 003842 


_ ft the fgure in section 2 is mare than 4.000, computc your Gase Rate Fee here and leave secton 3 biere 


biock 3. space L (page 7) 
Pes 


in Ganerat: i! asvy of the stations you carried wae ‘“partiafy-diatent * the stat.to allows you. in Computing your Base Fate Fee, 0 exctude- 
Ne ey eee Gee Tee 
@xieion, you must ; 


Fist: Divede afl of your subscribers into “subscriver groups.* esch group conassnng entirely o! subscribers thet ere ‘distart” to te 
same station o the sarne group of stators. 


Next: Treat each subscriber group as ¢ 2 were 2 esparete catte sytem. Osterrmne the number of OSEs and the portion of your 
oystarn's ‘gross receipts’ atriputable to that group, end cetcsate « seperute Bese Rate Fee tor each grow. 


Finally: Add up the eaparate Gase Rate Fous for each subscriber group. Thai total is Owe Base Rate Fes for your system. 


imeonant fl any portan of your cable system is located wiht the top 100 tetevision masust ard Ove stedon is NOt EXEMNPL yOu must siso 
compuse e Gyraicased Bactusivty Suscharge for ech suecrider group. ln tts cass. compiew bom biock A end B bestow. However, # 
your cable syeters is wholly tocaied ovtede af major televenon maruets, cornpiste DINcK A oriy. 


bee to idanaily « Subecrier Group 
Step 1: Oownrine the local service ares of each whoty~diaternt and each perta®y<fiatart station you carried. 


Step 2: For cath wholy-<ieinn end each partely~<istan stafon you carted, determine which of subscrbers were located 
ounide he stagor's local service aren. A eubscrifer located outside he com services ares Of a station ls ‘distare to that stagon (end. 
by the sane token, fhe staten is ‘ister’ to (he subscriber _) 

Seep 2: Oise your sugecribers no subscriber groups sccording to the compiernant of stabors fo which fey ere “ietant.’ Each 
subecrber group must cormal eriivety of subscribers whe are “iistard’ to exactly tw sarne cornplemernt of stntiora Note fet a ambte 
syetern wi have ony ore subscriber group when he @atart stators 4 Cariod have ince) serwos gress al Comods. 


Computing the Bese Aste Fee fer exch subscriber groupe Plock A cormains seperate sections. one for each of you sy Sterns 
subecrber groups. 
ta each sectiorr 
° Kdendly te ConvrurvSes/areus represerusd by exch soscriber group. 


© Ge the cal sign for each of the stagons in the sutectiber group's complement—dat is. each stafon inet 3 “Gatart to af of the 
mmacrders in he group. 


*f ° 
1) your eystem a lconted whoby ovtede al magn ord smasier ietrvwon masnnts. give esch stators OSE as you gave « nm parts 2.3. 
and 4 of tis Schedule: oF, é' 
Ee ee oy In eae TOTO 


© add the OSEs ter each stmfon. This gves you the west OSEs for the particule: rubecrBer grovo. 
°Catoviate ‘gross recespes” hurr Ps subsoniber group. For further asplanation of ‘gross receipts” see page (vi) o/ the General instructions. 


° Carneute a Base Rate Fee fer each subscriber group using fe formula outine in biock 6 of part 8 of fis Schedule on te 
page. ih mating this computation. use the OSE and ‘prose recapts’ figure appicabie wo tre parteuta svbecriber group (haf ts. the test 
OSEs for that group's cormnpiemert of stations and tow! ‘grons receipes’ irom the subscrnoers in thst group). You do no! need to show 
yew ect calodesions on the jorm. For each subscriber group wih leas ra. 1.000 OSE use the foftowwn forrnute to compute the Base 
Rass Foe: “Gross Recegts’ 1 0085) x Tout OSEs for twit Sussrnber Group = Base Rete Fee 
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1 SAINT CROIX CABLE TV 003842 


BLOCK A: COMPUTATION OF BASE RATE FEES FOR EACH SUBSCRIBER GROUP 


. © «© «* «* * @& & @& @& © @& @& * 
._ «© «*« * * © © © © &  * 


._ «© © «© © © *& © @& © © 8 8 * 
_ «© «© «© © © © © © © © © @& * 
_ © «© «© «© *&* © © © © © @ @& * 


_ © © © © * * #& * 
_ + + * * #*&  @& £& Ff 


°° © e «© «¢« © © * © © #&® @ @ * 
._ © «© «© «© *® © @& @& © @ @ & * 
._ «© «© © *&* © @& © @ © © @ @&  * 
. © «© © «© * «© @& @* © @& @& @ * 


._ * «© *& © #& #@& @&  *@ 
* ©« © «© © © © * @© *© * @& @ * 
._ * © © © #@& #@& &  * 
._ * * * *& *& #@& 8 # 


._ «© * *&* * & @& & @& 8 8 8 ©@ 
._ . * *@ @& @ @  @ @ © @ B® 
._ e * @® ®& @ @  @  @ @ BR B® 


" . . 

._ « *& « @ @& @& @ @ 8 8 8 @ 
_ «© «© * *& © *& & © 

._ © «* *&* @© @&© @ @ @ @ 8 8 8 ® 
._ © © @ & © @ @ 8 


._ «© «© © @& @© @ & © © 8 8 * 
. «© « «© @& @ @& 8 @ 8 8 8 8 @ 


._ «* «* * *& #@& @& #@& #& #@& #& #@& #& 
>_ «© * @ @® & @ @ 8 8 8 8 8 @ 


— 


. 
| sere e 


. 


el 


ACCOw:" 722 $7 2252 9G/2T1Z 25584 erst. ee sto > T757--72 OSE SCHEDULE Pace 19. 
LERe EO COERCED 2 
| SAINT CROIX CABLE TV 003842 | , 
nn  — 
Sg BLOCK 8: COMPUTATION OF SYNDICATED EXCLUSIVITY SURCHARGE FOR EACH SUBSCRIBER GROUP | 
" yous cathe syniem 6 ocaIsd wapwn a top 150 iiewson rarest art re Sine is NOt GEE PL yOR TUK BDO Comm ee 4 Syruhemed 
Cacuaety Surcrerge. indicate eruch mayor teleteon market ery portion of you cabte tysiem 3 located 1 as defined by secon 78.5 
—— of FCC nses im effect on June 24, 1981: ; 
Base Rae Feo CS Fest SD mayer wigvason merust C Second SO major ‘steveron mrerks: 
ane 
_ Cynics =| Shep 1: in few 1. qe Me tee OSES by EteoRe gop ter currenercie! VHF Grade 8 contow stators isted in biock A. part 9 of fue 
Qreseanvey Scrwcss. 
Secure Rep Z in tre 2 gre Me wow faerow of OSEs by uescrBer group for the VF Grace 8 commoy mators thet were Clasedied as “Exerngt 
tor OSEs* in thock C, part 7 of tis Schecés, I none eraer zero. 
Per. | Sap 2: in ine 3 subwect ine 2 from ine 1. This is te teu menber of OSEs weed to compute the surcharge. 
Seeers Sup ¢: Congues Oe syronerge tor cach aguobe poe vang he forms autined © btock 0. suctor 3 o 4 of part 7 of tus Schecute 
in rrasang ts compuaston vee “Gross Recege’ figures appitcatte to he pertcuter rou. You do nol nead to show your actual 
catatabore on Gus form. . 
NOTE: & 2 eupserbber gee Nes less fan | 00 OSE. use he to compuse ihe surcharge. Top $0 Tetevtson itarfst— 
“Grams Reompts’ 1 00608 x Swchesge OGEs to tw Subscriber Group « Syndcsisd Swerarge. Secons SO 
Tetevwien Resciper’ : 003 2 Suuherge OSE tor the Supsoriber Group - Sy~dicstsg Suwonarge- 
FIRST SUBSCOISER GROUP SECOND SUBSCRIBER GROUP 
Line 1: eaer te VHF OSEs .... dine 1: Grew Ge VF OSEs .... _| 
Une & ‘Eres the “Foerg: OSEs. . Line 2 ‘Emer te “Exergt OSEs | 
Une 3 Suteect ine 2 Pom ine | Une & Susract ine 2 tem ine ¢ 
ae orem here hs 2 he 26 earner here. This ie he. 
* went merber of OSEs for wel ragnber of OSEs tor 
os atevber “tts sdecrbe 
Sutyect to hs surcharge emect to he sscrerye 
secccccecoce Coraumaaion............. 
SYNOVCATED EXCLUSIVITY SVMOICATED EXCLUSIVITY 
SURCHARGE 
Fem Grow ............. ee Second Gram .......... ee 
THIRD SUBSCFUBER GROUP FOURTH SUBSCRIBER GROUP 
Line 1: Eraer the VF OGEs- .... Line 1: Enesr the VHF OSEs 
Une 2 Greer tho ‘Exerrqt OSEs . ‘Line 2 Ener the “Exerpt OSEs . 
Une & Sutwact fine 2 trom tre 1 ‘Une & Suet re 2ter y © 
ard erter here. This es me und erter here, T ( is the. 
toe resniber of OSEs tor tal resv@er of O: »'s for 
te noerbe Ws aserbe gor 
eutyec tot fhe sucharye UVSC! 1 He surcrerye 
eee ————eee || @QWQ@MMMM@am............ a 
‘SYNErc ““USIVITY | “SVMENCATED Exclusivity =| 
DOA cgeeccccccee Bs srtscsheuenannenal Pout Gromp............ ls. saeeeeoosscebncmment 


SVMERCATER EXCLUSIVITY SURCHARGE: Add he sacharys for each sues ber one 
in the bones above. Eran here and in tiogk 4. nw 3 of apace. (pegs 7) _ 


ee eevee ete eee ee eee eee ee eeeee al Seeeeere ee eee ee eeee 
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EXHIBIT 3 
PRO FORMA SA3 
ASSUMES ST. CROIX CABLE SERVES NEAREST 
MAJOR MARKET - MIAMI, FLORIDA 


TATEMENT OF ACCOUNT FOR COPYRIGHT CPRCE USE ONLY ] Sg 
for Secondary Transmissions by CATE RECEIVED ast Long Form 
Cabie Systems (Long Ferm) 3 UCENSING 
Generai instructions are a (he 
end of this form (pages (i)~vs)}. ALLOCATION NUMBER 

A ACCOUNTING PERIOD COVERED SY THIS STATEMENT: 


fame” JULY 1 - DECEMBER 31, 1996 


eee 
OTRO 


B Vows Te nee Seen estabésrod Unde the riormagon omow. 1 
. nae = ere are ary Churqes. See « ine Prem fo eenred 


Give we hs rame of The ourer of (ne cutie System. i we owner's a suudiary of sroter cospurasan give he ful corporass 
Godenennian engud Gngustanunten . = 


Ust any offer name or names under wich fe owner conducts ts Suaness of he caiie sytem. 
LEGAL NAME OF CWWER/MALING ADDRESS CP CASLE SYSTEM 


Mine ew“ 


SAINT CROIX CABLE TV 
P.O. BOX 5968 
SAINT CROIX, Vi 00823-5968 


- INSTRUC IONS: in ine 1. ge any Cunress G ade rammes used to ant®y the Gusmness and cosraion ovum umems hese 
C reves arescy scope 7" space 6 in tno 2. Ghee We mading auras of Oe oyenam # Geen bon oe comer eran ene 


om { | O@NTIMCATION OF CABLE STSTEM: 


2 | OSS ORD OS OSS SSS OS SH SSSI SSS OOS OOO SO SOHLDS OS © 92 OOHSSSS O86 O66 666566666S660666 66 6666666666 666666666606 ,ee@eeee 


aortas Ree 
Che istiansted, St. Croan... USVI... 00820... 
(Cov. Teen Same DP Come ™_ 


D oe Uist each cogmrate cawenurety Served by (we catte Sysnm. A “comyrasuty’ ': fe eas ang ‘cewurerdy wel’ weestired 

n afer * _- @ CESS OS SEK COMVTREHY OF MRSUCIEE Gnaty (inEhei wencarperEted CENeeNUiSS win wurespernss 
aa SPORE and ERA ErCD. CHIrEre UWEErpOrEsS areas.” 47 CFA. $76. Siren). The Gre: eomumuntty tut you Gat wal sarveas « 
Serves farm of syetem idenifassen Nerverter inewn as the “Fret Commmewty.” Pease ase @ as Ge fret Communty en af fare 


—_ a a .*F %* ‘edes ame 0 e®ee8°°*3 
ps ; ; ee" Tm) 


*.” CCUUNTING PERIOD 96/2 


LEGAL MAME OF OWNER OF CABLE SYSTEM: 


SAINT CROIX CABLE TV 003842 _ 


—— 
————— 


|. SECONDARY TRANSMISSION SERVICE: SUBSCRIBERS AND RATES | 
in General: The information in space E should cover aii categories of "secondary transmission service’ of the cable 
stem: that is, the retransmission of television and radio broadcasts by your system to subscribers. Give information 
about other servicas (including pay cable) in space F, not here. All the facts you stats must be those existing on the jast 
day of the accounting period (June 30 or December 31, as the case may be). 

Number of Subscribers: Both blocks in space E cail for the number of subscribers to the cable system, broken down 
by categones of secondary transmission service. in general, you can compute the number of “subscribers” in each 
category by counting the number of billings in that category (the number of persons or organizations charged separately 
for the particular service at the rate indicated—not Ure number of sets receiving service). 

Rate: Give the standard rate charged for each category of service. Include both the amount of the charge and the 
unit in which it is generally billed. (Exampie: “$8/mth"). Summarize any standard rate variations within a particular rate 

, but do not include discounts allowed.for advance payment 


j receiving 
categories. that person or entity shauid he counted as a “subscriber” in each applicable category. Example: a residential 
subscnber who pays extra for cable service to additional sets would be inciuded in the count under “Service to the First 
Set,” and would be counted oncs again under “Service to Additional Set(s).” 
Block 2: ff your cable system has rate categories for secondary transmission service hat are different from those 
printed in block 1, (for acampile, tiers of services which include one or more secondary transmissions), list them, together 
with the number of subscribers and rates, in tive right-hand block. A two or three word description of the service is sufficient. 


COCK 2 


NO.OF | 
SUBSCRIBERS , RATE 


° Service io Additional Sets) 


eeeeteoeeraeeeeeeee age 


eeeeeee 4 


e@eteeeeve 


lrensmigsion 
Services: 
Subscripers 
and Rame 


SERVICES OTHER THAN SECONDARY TRANSMISSIONS: RATES 

in General: Space F calls for rate (not subscriber) information with respect to afl your cable system's services that 
were not covered in spece E. That is, hose servicas that are not offered in combination with ary transmission 
service for a single fee. There are two exceptions: you do not need to give rate information conceming: (1) services 
quae of bo Guips Wns So on eilch Re analy Wiles 0 any tas ae Ganged one cata pormeees tame 
amount any rates are on a variable 
erter only the letters °PP” in the rate column. 

Block 1: Give the standard rate charged by the cable system for each of the applicable services listed. 

Block 2: List any services that your cable system furnished or offered during the period that were not fisted 
in bleck 1 and for which a separate charge was made or established. List these other services in the form of a brief (two 
or thres word) description, and include the rate for each. 


BLOCK 2 


| CATEGORY OF SERVICE! RATE 


Buperioc: Servi cell. 50 
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Sy geyFt il ete 
LEGAL MAME OF OWNER OF CABLE S\ 


SAINT CROIX CABLE TV 


FORM SA3. PAGE 3. 


x 


003842 


ee ee ee ee ee 


G 


Primary 
Trensmitters: 
Tetavision 


oe 


Le 


FCC rules and 


INSTRUCTIONS: 
Generai: In space G, identify every ‘elevision stanon (inctuding transiator stations and iow power television stations) 
camed by your cable system dunng the accountng period, except: (1) stations carned only on a past-time basis under 
reguiations in effect on June 24, 1981 permitting the camacge 
76.59(d)(2) and (4), 76.61(@)(2) and (4) or 76.63 (referring to 76.61(@)(2) and (4))]; and (2) certasn stations carried on a 
substtute program basis as explained in the next 
Subetitute Basis Stations: With respect to any distant stations camed by your cable system on a substitute program 
basis under specfic FCC rules, regulations, or authonzatons: 
* Do not fist the station here in space G—dut do list it in space | (the Special Staternent Program Log)— the station 
was carried onty on a substitute basis. 
¢ List the station here, and aiSo in space |, |f the station was carried Doth on a substitute basis and aio on some other 
basis. For futher information concerning 
Caiumm 1: List each station's call sign. 
Cotumn 2: Give the number of the channel on which the station's broadcasts are camied in its own community. This 
may be diferent from the channel on which your cabie system carried the station. 


of certain network programs (sections 


ing substitute basis stations, see page (v) of the General Instructions. 


Column 3: indicate in each case whether the station is a network stanon. an independent station, ora noncommercia’ 


| For 


| educational station, by entering the letter °N* (for network), “T° (for independent) or “E* (for noncommercial educational). 
the meaning of these terms, see page (iv) of the General Instructions. 
Column 4: if the station is ‘distant’ enter “Yes.” if not, enter "No." For expianation of what a “distant station’ is, see 
page (iv) of the General instructons. 
Column 5: if you have entered “Yes* in colurnn 4. you must complete column 6, stating the basis om which your cable 
system camed the the distant station during the eccounting period: Indicate by entering “LAC* if your cable systamn carried’ 
‘the distant station on a part-time basis because of lack of activated channe! cacacity: If you carried the channel.on any- 
other basis, enter “O°. For a further expianation of these two categories, see page (iv) of the General instructions. 
Column 6: Give the location of each station. For U.S. stations, list the community to which the station is licensed by. 
the FCC. For Mexdcan or Canadian stations, if ary, give the name of the community with which the s.afon is identified. 


3. TYPE 
OF 


6. LOCATION OF STATION 


ee: aleigh Durham, NC 
wree......... | saa en hen ae Yes. O ew. York, NY. 
asseuuaa ae aduabehesiss wialibeneniemnesssadinseamenicesatentineuitestereuatesseanbenesuscuane 
ee | sspEc TAL Y STATION ° ONDER UtcR PTYYYTTTiTT Be 00600006 + 066060000 60660600006066e 
ut} 16:5, (ck) 1981. |Dug To FuaziGy. | 
| ceeccessneeee | LANGUAGE PROGRAMMING. SPHCIALTY STATION = 
 secbsvetownwssil | AFFIDAVIT ON FILE. i | 
neosienaweses nen Ce, en ee 
seuissateaasd ae So me we | enna 
a COS DORE RRR NE SAR 
| . 
ARR: CONS SENOS NN Le RD 
| | | ia | 


FORM SAB 22 


se. 


weer 2? . 


uCSS°ss 


| ae 


= 


SAINT CROIX CABLE TV 003842 


" 33A3:235 


__: QUUNTING PERIOD 96/2___ 


|. 


| PRIMARY TRANSMITTERS: RADIO 


Merve 
in General: List every radio station carried on a separate and discrete basis and list those FM stations carried on an | H 
d-band basis whose signais were “generaily receivable’ by your cable system during the accounting period. 
instructions Concerning All-Barid FM Carriege: Under Office an PM Signalis| _ Primary 
receivable’ if: (1) “Ris carried by the system whenever It |s received at the system's headend, end (2) itcan | ‘"sneniiters: 


be expected, on the basis of monitonng, to be recerved at the headend, with the system's FM antenna, 
stated imerveis. For cetailed information about the the Copyright Office Regulations on this point, see page (v) o! the 
General instructons. 
Cotumn 1: identify the call sign of each station carried. 
Cotumn 2: State whether the station is AM or FM. 
Column 3: If the radio station's signal was electronically processed by the cabie system as a separate and discrete 
signal, indicate this by placing a check mark in the “S/D* column. 
Catumn 4: Give the station's location (the community to which the station is licensed by the FCC or, in the case of 
Mexican or Canackan stations, if any, the community with which the station is identified). 


Curing certain 


CALL SIGN | AM or FM | S/D | LOCATION OF STATION| CALL SIGN] AM or Fé] S/D| LOCATION OF STATION| 
MXM—M6. | FM. X Bt, Thomas,VI of.  eneeuelin S pedbabinesensseuieesmadneses 
W +f EM... &. New. York,..NY¥.....1)............. SR 
WIDA...... FM... x: an Juan, PR... dol eee | a eee ree 
%.GOUD.| PM. 1X Partodas. BYR... |e dececccce. i ee 
WAYVL nased FM seceesilc xX. £...&roix,.VI.... re pedmnececas ceanoesenceoenses 
WIKC.....J.EM......). ¥.Br. Croix,..WL...\|....ccccceccdecccceeeee eee Ganpeennnenenenennnnnns 
@GOD:....|.2M...... )..X.5L...Thomas,.VI..}].............}........02. as  eueeaseneneeneewasasue 
WEAQ.....).2M......] 3.6 be.Crodxs WI. cecceefecccseeeee: i enn 
WIXG..... EM......).X. 52... Thomas,..Vi..||......0.---. Disha fesse forsssessesseeennee 
MSR&....4- RM......4.. -Su SSS ne TD cccccenes ctenedbecencececestocccenonsess 
WS? 2M LX Rabpae PL eens ee munca 
TRRA. | AB.) RBs GROIR AVE soeneeennfesense Vor lcsoreccceserereereese.n 
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broadcast by a distart staton? m Yes C Ne 
Note: if your answer is “No’. leave the rest of tus page biank if your answer is “Yes*. you must complete the program 
log in block 2 


Pww-. <2 we Sap Um Se Pose. . ooo SS: ° 5323 3s PURM SAS. FAGE 5 
' see nn ren wt Guneaner Can BY” ~ ° 
| “™™* | SAINT CROIX CABLTV 003842 
Za | GENERAL: 
| in Space |, identty every nonnetwork television program, broadcast by a distant stavon. that your cable system 
camed on a substitute basis dunng the accounting penod. uncer specific present and former FCC rules, 
or authorizations. For a futver expianaton of the programrmfing that must be inctuded .n Uns log, see page (v) of the General 
——- instuctons. | 
cee ng | 1- SPECIAL STATEMENT CONCERNING SUBSTITUTE CARRIAGE: 7 
aan | * Dunng the accounting period, did your cable system carry, on a substitute basis, any nonnetwork television program 


2. LOG OF SUBSTITUTE PROGRAMS: 

In General: List each substitute program on 3 separate line. Use aborevations wherever poseibic, f thew mearung 
is Clears. If you need more space. please sttach additional pages. 

Cotumn 1: Give the ttle of every nonnetwork television program (“substitute progvarn”) that. dunng the accounting 
penod, was broadcast by a distart station and that your cable system substiuited for the programming of another station 
under certasm FCC rules, reguiations, or authonzations. See page (v) of the General instructions for turther information. 
Do not use general categories like “mowes* or “basketball.” List specific prograrn utles, for example, “I Love Lucy” or “NBA 
Basketball: 76ers vs. Bulls’. , 

Cetumn 2: if the program was broadcast five, enter “Yes”. Otherwise enter “No*. 

Colurnn 3: Give the call sign of the station broadcasting the susttute programm. 

Coiurnn 4: Give the broadcast station's location (the community to which the staton 's licensed by the FCC or. in the 
case of Mezcan or Canadian stations. if any. he Cormmunity wih which the station is idertified). 

Column $: Give the month and day when your system camed the substitute program. Use numersis, with the month 
first. Examnpie: for May 7 give “S/7". 

Coturnn 6: State the tines when the substitute program was carried by your cabie system. List the times accurately. 
to the nearest five miraces. Example: a progrurn carned ly = system trom 6:01:15 p.m. io 6:28:30 p.m. should be stuisd- 
as *$:00—630 p.m.” 

Column 7: Enter the le@er “R’ If the isted program was substituted for prograrmming that your system wes required 
to Getets under FCC rules and regutations in effect during (he eccourtting period, or erter the letter ‘P” if the listed 
wes substituted for prograrnmung that your Systern was permitted to delete under FCC rujes and reguiations in effect on 


October 19, 1976. 
WHEN SUBSTITUTE 
SUBSTITUTE PROGRAM CARRIAGE OCCURRED | 7. scAgON 
2 uver] 3 stanows &MON™| ¢.TMES OSLETNION 
\. TITLE OF PROGRAM | einen CALL SIGN | 4 STATIONSLOCATION|| AND OAY | FROM — TO 
jebensseasuceveiecescnsescudes os See eee ee ae sane a 
sau suendeunsossoususesedeswussa b ccccccctscccoccoscccectbecsccocccececceseccodibcccococedioccocecttseceuselncccococe 
| cccccesecceceecccecececceeee es DR ncaccoeeusekeloecessacessseaececasad en Saeee n> ee 
hbaehsevedsenentacesunseconensiine penresbboccesconesscofeonesssccosscocecsoccdbesocsoocalicesessstieccconetbooseeees 
eeeenceecsocgouscorereosecncess aaa scocccacectecoccescccoccesescceediboocoecccelececes Teeeeeeefeceeen ees 
TPP Pee eee Pee eee Tee eee eee eee Cee eee ee ye ereneererses "TE RPe eee eee eee ee beccccoces sd leat lie 
peanideastacsaeneuseswencesenes prettssesfeceseeeseereeedesesaseeescerasesenes passtaeas we 


eee POR ee ee ee Cee ae aeteeree 


SPCC ee eee eee eee eee eee 


lle dee i ie. bide hin eee eee eee ee Pee eee eee S| Be eee ee EER PEP CC CO COCR eee eee Pree ere | | 


DOP P eee ee eee eee eee PPP Pee eee eee CP eee ee ee eee ee eee eee 


- oe 


4s lm 
. . 
. . 
J . 
. . 
. . 
> . 
. . 
. . 
a 
. . 
. . 
. . 
. . 
. . 
. . 
. . 
. >. 
. . 
>. . 
. . 
. . 
. .* 
. . 
* . 
> . 
. . 
. > 
. . 
. > 
. . 
. . 

. 
. . 
*. 
* . 
. . 
. . 
. . 
. . 
. . 
. * 
. . 
. . 
> . 
— a 
>. 
>. 
. 
. 
. 
. 
. 
. 
. 


eee ee eee 


"tee reee eee eer ee ener eee eeeaeete ee eee ee eee ee | 


seer eweee 


SPSS HE TESTE EH HEHEHE HSS SHEETS E ESET ESET SESE HH HEHEHE SEO ECHR OEE ee eee eee Dewees eeerbeseeeeeee te eneees Ze eeeeeeee 


. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
ete 
* . 
. . 
. . 
. . 
. - 
. . 
. . 
. . 
— ee es Be Re 
. . 
. . 
. . 
. . . 
. . 
‘ . 
. . 
. . 
. . 
. . 
. 
. . 
. . 
. . 
ea a  £=& — #4. 4&_*+ —4 ._&. 2.1 2.2 
. . . 
. . . 
. .- . 
>. >. . 
. . . 
. > . 
. . . 
. . . 
. . . 
. . . 
. . . 
>. . >. 
. . . 
‘ . . 
. . . 
>. >. >. 
. . . 
. . . 
. . . 
J . . 
. - . 
. . >. 
as ° 
. . . 
. . . 
. . . 
. . . 
. . . 
. . . 
. . . 
. . . 
. . . 
. . . 
. . . 
. . . 
. - . 
. . . 
. . . 
. . . 
. . . 
bebsbebel 
. 7 . 
+ . . 
. . . 
* > 
. . . 
. . 
. . >. 
_  24- &— 2. 4 4... A 4 + 
. . . . 
. . . e 
- . . . 
. . a . 
. > . >. 
. : . . 
. . . . 
. . . . 
. . . . 


- se 


hee eee eee eee Ce eee ee 8 


» 
. 
. 
. 
. 
7 
,. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
* 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
_ one 
. 
. 
. 
* 
. 
. 
. 
. 
. 
. 
. 
. 
. 
7 
. 
. 
. 
. 
. 
. 
” 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 


ii heen Pen heen ee Lee eee eee eee (Eee ee eee ee ee ee ee ee | ee eee ee ee ee ee ee eee ee ee 


Eee eee eee eee ee ee eee 


lla deeded, idee iat hehe Lahn EEE EEL) | REE EEE EL OELELELELELELE LEE CELE 


ee oe ee ee ee ee ee ee 


x >. 
. . 
. . 
. . 
. . 
* . 
. . 
. . 
—_ 
. >. 
. * 
. . 
. > 
. . 
. ‘ 
. . 
. . 
. . 
. . 
. . 
. . 
_ . 
* >. 
. . 
* . 
. . 
. . 
. > 
* >. 
> 7 
. . 
. . 
. . 
. . 
. . 
>. . 
. . 
. . 
. . 
. . 
- . 
. . 
. . 
. . 
. . 
—— 
i. . 
. . 
. . 
+ . 
. . 
. . 
—_—_— 
. . 
. . 
. . 
. . 
. . 
. . 
. * 
iy: 
. . 
. . 
. . 
. 
. . 
e— 
. 
. 
. 
. 
. 
. 
>. 
. 
. 
= 


} Pere #2 77422 *=rING PERIOD 96/2 
e°-° “er “sss gsi olde NCSS°Ss # : -” 
FORMSAR.N- "og. tts 


Meme 
OF CALE SYSTEae 
~ SAINT CROIX CABLE TV 003842 
station's basis of camage as “LAC™ for part- J 
' CART-TIME CARRIAGE LOG in with column 5 of space G. If you isted a this tog ging the tota! dates anc 
sour you oer cares al aor youd are spar, pats SERED AR DRE aaa Carnage 
| Covuma 1 (Call Sign: Gove he cal no evry Cates anc hours when part-nme camage Octu Ted — | 
6 of space station, istthe 
conan 2 (Dates andhours of Camtege): Foreach the month first. Example: tor April 10 give 
— ree month 
i saring a rca tes of atage oe rare oniennes hou. tllowed by the sporevition 
. you may approoamate ending 
ge ee ee a “5710-5714, 6.00p._m-1200 
- Exampie: “12-30 a.m.—t: of were the same. Exampie: 
+ You my group eet ary dates whan the RO — 
p.m. DATES AND HOURS OF PART-TIME CARRIAGE 
C WHEN CARRIAGE OCCURRED 
WHEN CARRIAGE OCCURRED HOURS 
SIGN TO 
— HOURS ou. DATE | FROM 
CATE =| FROM = sasoeSteseseesee 
tere eee enceeeeee qe ser ereeteccee 4+ sees se esene = en ee he anne. eee 
ee ae ae eee | pennant 
siieteseuva aoe eens = seeesssasere|fessecsseecseess[esceesseeesevsee. vsesserntresceen 
seeeeeennesstee [EES peeennnanrfernvenpenn 
SIRE MORNIN Son. “Aotobniniat Smee Seman Nene eee | 
" seeerseceefpeneennenos a A RNIN mene egg 
“En ing anes eames an 
sssessonnneneesfeseceeunnte me sre oss Drcnenmrectieeesee 
bicesiersinniis Proverseseesees ane © -caccccscselvesesessosseeee Ssesnetbisanentic subeneneate sees 
SnennnnnnEnnN UURNUNROUNEEN RRRRURNNE—OORURRREE |  nscseaienaan sien ee 
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an eee eeeeseesoee ao eeneetente = Ct eesereeeee | PPrreeeri rete > _ eee  coceecceee ae eo 
or roe coc ceeeee bececeeeccceeee Fro coscesocoroococcoocooooes seeeerereeenepeces pepe tbnaeaiiedsm@neesseaenecnonces 
weeneeenanciedt wooeee 5 neues ; "TTTIITIT TL TT oe fteeeeeeeene alee eereeeeewwene 7 _ woeeeeeeee, fooconensetas eee 
poresonsnvensone paciaegenes | seesocess St nsvesoseseoel-ssscessoeseees plornniitaennensrggnrens 
meson Se et Sone ate Nemes Piuotimeedeaninsilsonee 
iti aia | oer pesennnsecsdtboososoeoesces ee eeeeeeeeeeseeh sseetseses occcccccccccseeooooces 
anne 2 Ce a Ae 
ee Sl Sat, Sone See semen Meme oe ae 
Smee fe Son cen Senos Sees mene maaan 
a Poseeepcee peeeeceeeetagrreeceeeeeee pecescoceooneodboscorces scssesers vee eeeseeeypeteeeess 
Cees eeeeeeseee procecoeseocces eee- we scccccocese! ahhh Pee) Lee = 
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is Recepts 


GROSS RECEIPTS 

instructions: The figure you give in thts space Getermunes the form you file and the amount you pay. Enter the total 
of ail amounts (“gross recewts”) paid to your Cable sysiem by subscribers for the system's “secondary transmission 
service” (as entifiec in space E} Gunng the accounting penod. For a further explanation of how to compute this amount. 
see page : vi) of the General instrucnons. 

Gross rece;wts from subscribers for secondary transmussion service(s) 
IMPORTANT: You must complete a statement in space P concerning gross receipts. (Amour Ot “Foss recon” 


INSTRUCTIONS FOR COMPUTING THE COPYRIGHT ROYALTY FEE 

Use the biocks in this space L to determine the royalty fee you owe: 

Compiete biock |. showing your Minimum Fee. 

Compiete clock 2. snowing whether your system carned any distant television stations. 

+ if your system did not Carry any distant television stations. leave block 3 biank. Enter the amount of the Minimum Fee 
from block 1 in the box im block 4. and pay that amount with your Statement of Account. 

* If your system did Carry any distant television stations you must complete the applicable parts of the OSE Schedule 
accompanying this form ang attach the Schedule to your Statement of Account. 


> if the number of permitted OSEs caiculated in part 6. block 6 or part § of this Schedule is 1.0 or less. leave block 3 biank. 
and enter the amount of the Mirumum Fee. from biock 1 of this space. on line 1 in block 4. If the number of OSEs is 
greater than 1.0. enter in block 3 the amount of the Base Rate Fee from part 8 or part 9. block A of the Schedule. On 
line 1 un block 4. enter whichever amount is larger: the Minimum Fee from block 1 or the Base Rate Fee from biock 3. 


> 'f part 6 of the OSE Schedule was completed. enter on line 2 in block 4 below the amount from line 7 of block C. 
> if part 7 or part 9. Diock B. of the OSE Schedule was completed. enter on line 3 in block 4 below the surcharge amount. 


Seo MINIMUM FEE: All cabie systems with semiannual “gross rece:pts’ of $292,000 or more are required to pay at least 
1 the Mirumum Fee. regardiess of whether they carned any distant stations. This fee is .893 of one percent of the 
System's “gross receipts” for the accounting penod. 
Line 1. Enter the amount of “gross receipts” from space K....... p210.577.79 
Line 2. Multiply the ammount in line 1 by .00893 
Enter the result here. 
This is your Mirwrmum Fee. cece cece eens eeees p> $6,345.46 


seo ©DISTANT TELEVISION STATIONS CARRIED: Your answer here must agree with the information you gave in 
2 space G. If. in space G. you identified any stations as “distant” by stating “Yes* in column 4. you must check “Yes” 


im tts DIOCK. 
+ Did your cable system carry any distant television stations during the accounting period? 
X Yes—Comoiete the OSE Schedule. — No—Leave biock 3 below blank and complete line 1. block 4. 


BASE RATE FEE: Enter the Base Rate Fee from either part 8. section 3 or 4. 16,346.84 
or Part 9. block A of the OSE Schedule.................0.0.0..... tlh. TEST ick fetsecccces 


Line 1. BASE RATE or MINIMUM FEE: If you did not complete biock 3. enter the 
minimum tee from block |. If you completed biock 3. enter either the minimum 
tee trom block 1 or the Base Rate Fee trom block 3, whichever is iarger.......»$_16, 346.84 


a 


Line 2. 3.75 Fee: Enter the total fee from tine 7. block C. part 6 of the OSE Schedule. 
it none. enter zero. Menceudussiey seuus nnn Sa 


zero. be bepuatcsusgenebeseugseséuseegestesdd-seenecusdeseuncecnscecenss »>s__0 
Line 4 INTEREST CHARGE: Enter the amount from line 4. space QO. page 9 (interest 

Worksneet) ms wiesienent Pree 
TOTAL ROYALTY FEE. Acc Lines 1, 2. 3. and 4 and enter totaihere. ... .......».$ 16,346.84 


Remi (hs amount nine form of a Certified check. casiwer's check. or money order. payavie 10 Regster of 
of eteetrome payment. Co rot send casn 


EXCEPTION: !t you listed the MINIMUM FEE in line | do not add this figure to the Total Royaity Fee if the 3.75 tee 
in wne 2 exceecs ‘ne MINIMUM FEE. instead. draw a line through the MINIMUM FEE and enter the sum trom the 
following formuia: gross receipts x 00893 «x total “‘permitiea” OSEs (from part 6. block 8) = Fee for line |. However. 
if the total “Sermutteo” OSEs is zero then enter 000 on line 1. 


BEST AVAILABLE COPY = 
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SAINT CROIX CABLE TV 003842 ed 
CHANNELS ° M 
NSTRUCTIONS: You must give: (1) the qurmnbder of channels on which the cable system carried television brosdcast 
stzvone to #3 subscribers: and. (2) the cable systern's total number of acivated channeis. during the accounting penod. . 

Crennets 
1. Enter the total number of channeis on which the cable 9 ' 
system camed -wenmon broadcast statons. suecaubeanseneseneebesobesueneesetoseunseens smeneeasdueceseucéenenl 
2: Ernerfine total number of activated . — | 
cnanneis on which the cable system carried tsievision broadcast stations 61 
Aid MOMPORGCAS BONAORS «2. eee eeseceeeersneteneeneceeesseeneees ET Se — CREE | 


DUAL TO BE CONTACTED IF FURTHER INFORMATION IS NEEDED: (cently an individual to whom 


INDIVIDUAL 
we can write or call about tts Statermert of Account) 


neme....Reith Ae Kirkman Teteghone..809) 778-6701 
ene Cea 
4 
4501 Estate Diamond 


CERTIFICATION: (This Statement of Account must be certiied and signed in accoriancs with Copyright Office 
Regulations, as explained in the General instructions.) 


* |, the undersigned, hereby certily that (Check one, but onty one, of the boxes.) 
C Betiar Gian canpEretien or partreraligg | en Ge cuner of tro exbte eystem an tdanded t ino 1 of 


0 of owner other then corporation or partnership) | en the euthorized agert of the owner of the 
" qystom a0 ldandiled in Eno 1 of opens © and Guat Sa. cunario an aeemenaaterpntenaaees 


xz ‘ officer 
etd ae nd Ay giclee dae ieaaracataaiaes eas 


have examined the Statement of Account and hereby deciare under penaity of law that afl statements of fact 
contiined heren are true, complete, and correct to fhe best of my mnowledgs. formation, and belle!. and are made in 


good'taith. [18 U.S.C. Section 1001(1988)) 
| ' CP Handerrtnen signage: 00)... .......ceseceeee. /suasceuseetebuasenseumecsusens 
Typed or printedname:...Feith A. Kickman vccseatevestesee 
'- 7 tue Vice President/Chief Operating Officer 
| perp perrccna epee setetes eect , Ulticer 
t February 26, 1997 


= 


A. 


BEST COPY AVAILABLE 


$3 


ACLO%:* $7 355). 9677>-2 >2°2: metsio ve foe Fare Fees FORM SAS. PAGE 9. 
, | | tne, naa OF QHMER OF CAGLE SY* 
Mem | saint CROIX CABLE TV 003842 
|B _| SPECIAL STATEMENT CONCERNING GROSS RECEIPTS EXCLUSION 
. | The Satetite Home Viewer Act of 1988 amended Titie 17. section 111(0)(1)(A). ckine Copyright Act by acing the folowing 
semencs: 
| Smemert of “In determing the total nurnber of subscribers and the gross amounts paid to the cable system for the basic service 
| Gross Receipts of prowkiing secondary trarsmisnons of prmary broadcast transmutters, he system shail not inciude subscribers. 
ED GEES CE CE EI Cae Ce aD me Sey 
3 section 119." 
; 


--———— — |. eee 


WORKSHEET FOR COMPUTING INTEREST 
You must compiete this wortcsheet for those royalty peyrnents subrnufted es a result of a late payrnert or underpayment 


For an expiananon of interest assesamen, see page (vi) General Instructions. 


Une 1. Emer the amount of ate payment or underpayment ............. 88.8... = 
x _ 
Line 2. Multiply fine 1 by the interest rate’ and enter the the sumbhere.. 
1 days 
Line 3. Multiply fine 2 by the number of sstesnecescdsdbecoscenceessesbensecss 
ad — x .QUZ74 
Line 4, Muttipty line 3 by '00274°* emer here and on fine 4, Block 4, 
Gy We CD Po ccccccccccccecocccevcccoccnesscocscccocsocscococcocococces 3 
(ereat crarge) 


“Contact the Licensing Division at 202-707-8150 forthe interest rate for the accounting period in which the iste payment 
of underpayment occurred. 


“Ths is the decmal equivaiomt of 1/365. which is the imerest assessment for one day |208. 


| NOTE: !f you are filing this worksheet covenng a Statement of Account eireedy subrnified to the Copyright Office, please 
ist betow the Owner, Addross. First Community Served, and Accounting Period as given in the orignal filing. 
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INSTRUCTIONS FOR DSE SCHEDULE 


whaTis a “ose 

The leer ‘éstant sgnai eqrvatert* (“OSE”) refers to he numencai vaive 
ven dy ihe Copyngnt Act 10 Gach Seta ieiewsion stauon cared Dy 8 
ce system cunrg an accounung pefod. Your systerns tolai sumber of 
-S& onarmines Te oyaily you Owe. 


FORMULAS FOR COMPUTING A STATIONS OSE 

There are two difterent formulas tor computing OSEs: (1) a basic forrmuia for 
ai crstert stations isied in space G (page 3): and (Z) a sveaal formula for 
whese stators camed on a suosutute bass and i'sted m space | (page S). 
(Note that. ¢ a particulars station is usted in ootn scace G and spece |. a OSE 
rmusi be comnoquied nce for thet susuorr. once under the bass formula and 
again uncer the special forma. However, a stapor's total OSE 's not 0 
exceec ts full type-vawue. |f ws Nappens, contact the Ucensing Omsion.) 


BASIC FORMULA: FOR ALL DISTANT STATIONS LISTED IN SPACEG 
CF SA3 (LONG FORM) 

Step 1: Oetermine the station's TYPE-VALUE. For purposes oi 
comouung OSEs. ine Cooyngtt Act grves ciflerert valves to distant statons 
depercing uoen hey type. f. as shown in space G of your Statement of 


e a ne P 1.00 
© NETWORK. its type values... ......... 2-445. annsenend > 2 
° EDUCATIONAL its type-velue....... > B&B 


Note that ‘ocal sasuons are not courted at ali in cormouting OSEs 

Step 2: Catcuate ine station's BASIS OF CARRIAGE VALUE: The OSE 
of @ stapon aso Cepends on @s bests of carriage. if. a3 shown in space G 
of your Sorm SAl ne stalion was cafhed part-ime bocsuse of lack of 
acveted channel capacity <3 bests of carnage value | Geupernnved by (1) 
cacuaung the number of hours ihe cable systern carried the stslion uring 
the accountng penod. and (2) dividing thei number by the tow! number of 
hours tve stavon orcaccas! over the ai Gunng he eccountny poriod The 
bess of carrtage vatuse for al other stations fisted n epace G :s 1.0. 

Step 3: Mutupty the resuf of step | by the result of step 2. This gves you 
the carnouar taterr's OSE forthe accounung pertod. (Note that, for stasons 
other tran those carned on & part-twne Oesis due to lec of actveted channo! 
rapecty,. actus! muiiipscaton is not noceassry since the OSE wil afways be 

’ samme as the type vaiue.) 


PORM) 

Step |: For cach sta00n, catcuisie fe number of programs (al, dunng 
the accounting periot were broadcast ive Dy the statiorr end were 
sudsututed for programs deleted af ihe aption af Tye cabie system. 

(Theses ere programe for whch you Neve erwered “Yos* in couurnn 2 and 
*P* ‘5 comurmm 7 of space |.) 

Step 2 Ode te reeull of step 1 by the total ruse of Gays in The 
caerdar year (JES—or 366 in a leap year). This gives you fhe paficuar 
stavon s OSE for te accounting penod. 


TOTAL OF OSE&s 
In part S of us Schedule you ave asisd to add up the OSEs for afl of the 
distam terevgion stalions your Cable system Carried Gunng the accounting 
perod. This is ne tcta sun of af OSEs computed by the beac formula and 
by We epece! form. . 

© f the total fs 1.0 or leas, complete parts 6 and 7 of the OSE Schedule, 
as appiicabie. and leave perts 6 and 9 Diarnk. 

* if thre total is more tan 1.0. complete parts 6 and 7 of the OSE 
Schecuie, as applicable. end cormplere perl § or pari 3. 


THE ROYALTY PEE 
The total royalty fee = dotermined Dy calculating the Minimum Fee and. |! 
tne CSEs are more (fan | 0. the Gane Rete Fee. in adciton, cable systarns 
\OCEIBd win Certam ‘clenmon market areas may be required to caicuiste 
the 173 Fee andor ne Synacated Exctusimty Charge. 
The 3.75 Fee. i! a catie system located in whole or In part wifi a televeson 
merket a00ed stavons afer Jue 24. 1961. fat would not ‘eve been 
‘permmaes under FCC rules. regulations and suthorzations (heresfer 
reterred to as “tne former FCC rutee*) in effect on June 24 1981. We systern 
musi carpus the 3.73 fee use @ formute based on the menber of OSEs 
added. These OSEs used in computing the 3.75 Fee wil not be used in 
comoutng the Bese Rate Fee and Syndicated Exctuswty Surenarge. 
The Synacated Exctusivity Surcharge. Cabte systems localed in whole 
~ in pan wantin a major television market, a8 defined by FCC ages and 
‘tors. russi caicuiste e Syncmcated Exctusivay Surcharge for ine 
2q8 of ery Comvneraa’ VHF staton thet planes e Grade 6 comow, in 
we OF '" part over the cable cyetem wrech would have beon sutrer! to 
the “CTs syndicates exctusmty rutes in effect an Jume 24, 1981. 


The tdinimmurn Fee/The Base Rete Fee. Al cabie systems ting SAB 
Form) must oxy ai east the Mrwnum Fee whicn is 893" of * . 
Capie systems wth @ cota of more fan 1.9 CSE must compuse Me Gase 
Rate Fee uarng 3 ciulutory formuta besed on the number of OSEs. The case 
System pays exher he “Wirwnum Fee.‘ or he “Sase Rate Foe.“ wtucnever 
iS ‘ager, m accion t> 4 “1.75 Fee and a “Syncicames Excusmy Swr- 
Charge.” as sopiicatie. 


| 


mera ecucatonai, or independent for whien @ quow 
wes of woud Nave beer under FCC nules (47 CFR 76.55 
).(c), 76.61 (Bj.(cl.(c). and 767.63 (a) [referring w 76.61 (b).(<)) in 
etiect on Jume 24, ‘ ‘ 


in effect nn Apri 15, 1976. 
See Seam enter 6 nS Wi ceria 


Substitution of Grandisthered Stations. Under sechon 76.65 of the 
pr eg te a et nl ee nt he 

a@mmorred to carry or wat iewiuly Carrying prior to Merch 31. 
1972, even d he tow number of distart stauions carned exceeded the 


COMPUTING THE 3.75% RATE—PART 6 OF THE OSE SCHEDULE 

* Oetermne etucn distant stafions were cerned by tre system pursue 
19 former FCC nies in effect on Jue 24, 1981. 

° \identty any stapon Camed pnor jo June 2S. 1981. on 8 substitutes end/ 
Or Dart-Orne Oasis onty and compicte tie log to Cetermure ihe portion of ne 
OSE exempt trom the 31.75% Aste. 

* Subtect he number of CSEs from tvs carriage from the 
frwrnper of OSEs reported in part 5 of the Schedule. Thys is the tot! 
number of OSEs supjeci fo the 3.75% Rate. Multiply ineso OSEs x cross 
recespts x .O37S. This is he 3.75 Fee. 


* Ostermine if any parton cf the cable system 's located withn @ ap 100 
rragor thtevition marta a3 defined by the FCC rules and requietion in effect 
on June 24 1981. If Ro portan of the cable system is located in 8 major 
\etewsion market, part 7 does not Nave to be commpisted. 

* Determine which stavor's) reported in bieck 8, part 6 is a commercat 
VWF stauon and pisces a Grace B contour In whole. or in past. over the cable 
systern if none of thase stations ere cerned pert 7 dose not have io be 
compreted. 

= Determine winch of those stations reported in block b. part 7 o/ the OSE 
SEante mare camene Latane laeD G.067E, Vaan eiaane ern chang 

FCC ssyncicated 
Saey © ante Co cantly So tases epee Oo cantago @ gut 
Gastar statiorss. yOu tect °c do 68, you Must compute the a] 
part 9 of tis Scredue. —— 


° Suttrac the exempt CSEs from the number of OSEs Getermmned n - 


biocx 8 of part 7. Thes is the total number of OSEs sutyect to tho Syndicated 
Exctusmty Surcharge. 

* Compute ine Syndicated Exciuaivty Surcharge beeod uoon these 
OSEs snd he appropriate forma for the system's Market position 
Note: The forrmuta tor cormoutng the Syndicated Exctuswity Surcharge « 
swuctured to appty to a OSE of greater han 1.0. f he OSE is less than 1 0, 
mrulipty he “gross recewis’ x 003 or 00599 (as appécedie) x the OSE. 


BEST AVAILA& wi 


exctusivity rules in effect on June 24,198! Ifyou _ 
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COMPUTY. — -. ee, es PEEP ars sour = Ose 
SCHEDULE . 
Osterrure enetner ay of “We siaUons you Tes were “Sartally-cstan — 
hal. eteiter you wranentec He sgn of one oF More stalons 
SutSCDes UCIiIed wn De Sabor 5 OCB serwce sree and af Fic same 
37a. (0 Other 9.080 ders UcaIeT Curse (a! Bes 
© tf none of he Stators were “Dert aly-cmiser * cecuere vou Gase Aste 
@ acrordirg 70 he ‘cucwng eres —or the tystern's permed OSEs as 
scored © Dock 8. 3art 6 cr ‘Torn part 5. etucnever 's apodcadie. 
Fics OSE 583% A “ross receos” 
Each of the second ‘ted angtou OSEs S83". of “sroes oceips” 
The 68h ard each acamora CSE 205% “gross ecects” 
PAATIALLY-DISTANT STATIONS—PART 3 OF THE OSE SCHEDULE 
° ! ary of re stauors were Darhatysisan 
1 Oande of of your SUS Drs tp ‘subECTber Groups” Seperding on 


2 enuty he commumcewarsas represemed Dy eect sudscmber 


eel Fer each “maacrter grows.” calculate the tol menizar of DSEs of 
wl Grove 3 Comper of stBfOrE 

it your Sytie™m = \OCaTEC wnoWdy OUfdS ad MuyOr Bnd sate: [eewsION 
maruets. gve each stavor’s OSEs as you gave em m parts 2. 3. and 4 of 
te Scnecuss. of 

4 ary poreor of yar sysiern s located » 8 Mayor OF Brafier Tete~sion 
market, ve each stators CSE as you geve 2 m biocs G. part 6 of this 
Scneouse. 


4 Casprrane ®e cortion of fe tore “gross recanpts® you reportsd in 


<* +owes 7° * *2-3 [22 OSE SCHEOULE SAGE 11. 


space K (pase 7) Mat sadn 486 Se '9 ca “subscriber grow” 

S. Calculate « separate Gase “2'e Fee tor each “sudectber group.” 
earrg (1) the rates Gven above: (7) “e totus number of OSEs tor mat grour's 
compiesrent of stavoms: and (3) he amour of “gross recats* striesbie 
to Mat group. 

6. Agd togetmer he Sase Few Fees for each “subscriber group” 
Jetermare he syrews tow Sase Xam feo 

7 if amy porton of the cabie system .s located m whole oF fn Sart wattun 
2 Major IeteVTEION Marke you May iso NeSC 1O Comcete Dart 9, Slack 6 of 
tre Screcuss to omearrmine ne Syroicansd Exousvey 

Whe To Ca if You Need More Sence on re OSE Schewuis. There are 
fe OnMIBd conanuason smeets tor he Scoredute in TOS Cases Me teres 
prowded should be iarpe enough for (he necessary wWormeton. ff you need 
more SBaCe in a Darnoway Perl. Maxe a QhotOCOpy of The Dege in question 
(Genutyerg d as a “Conmnuston Sheer), ewer he adguonal rformasan on 
wt copy, end attach é to the OSE Scoeduse. 

Rounding Off OSEs. in comousng OSEs on the OSE Schedule. you 
may round off to no jess an he yro Secenai port. | you rourdd of a OSE 
in ary case. you musi round off OSEs ‘nrougnoul he Scheduie as follows: 

© When me fourth csarnai pews |. 2 3 or 4 ihe Crd Georng remains 

34647 3 rounded to 46) 

© When fhe tout? ascma port 3 S$. 6. 7. 8 o 8 he hwo corn 3 

rounded up—exampie: 34651 6 rounded to 347) 


The exanpie Detow 's mended 0 suppternary the insructore for asics 
ig onty he Base Pare Fee tor The ca6te systern 
woudd ets0 De sutpact to Me Synaceted Exctusvty Surmarge for ‘partiasy- 
ostent stenars. 1 any pordon @ located AW 8 Mapor tesevisiCn market. 


ca ca, Mir 


EXAMPLE: 
COMPUTATICN OF COPYRIGHT ROYALTY FEE FOR CABLE SYSTEM CARRYING “PARTIALLY-DISTANT,; STATIONS 
- ns cee we mw Olseara Stgvone Carried Sentiftcsucn of Sebecriber Groups 
am Ao Ferme anne tS STATION & cry po ay 
aoe C ow ot of See Cy os ‘8 (ndepenaent 2. ta, pessenes 
SSsSoee | see mm Reese Awe 
/ ‘ (nerwork) Fervete Stasons 6. 0. anc & 
~ | TOTAL DSEs TOTAL “GROSS RECEIPTS 
a | arene 4 one " Minimum Fee Tous “Gross Recon” $300.000.00 
Noo7] | peri 
Fry Supecriver Group Su@ecrige: Group ‘Third Sunecriber Group 
merece] | Coarta Rosa) (Rageo City anc Gocega Bay) (Feevete) 
yr | » - - cena $110,000.00 | “Gross Recepe” Cepasees ewer a - a 
Gase Rate fee $1283.59! | Gase Aste Fee $1,127.67 | Gase Rate Fee $778.40 
oxen: $110,0002 0089321.0 = G82Z30 $120,000c COSTS n102 107160 | S$70.000n CORT x10= E210 
a esr $110,000 2 0056321 A72= 91161) $120,000 COS63« .083- S607 | $73,000. 005632. 38% 1513.50 
_ f a - Base Rate Fer $1,053.01 | Gace Rate Fee “TTLTS? | ase Rate Fee 3778.40 
\ a / Tout Sane Rate Fos: $1,003.91 + 51.127 67 + $778.40 0 £3.798.98 
eery in 0 CEHT Me cule Syewwe seat psy Me Gaze Pats Fes Secmse «us lary MEN We rersn Fea and woud own S$) 798.98" apace 
~ = \ Miees 6 tre page 7) te Be saSes =e ine 173 90 Ons Setherys. | eaptrame © etemow @ eee Capri Royety Fea 
1 | LEGA Neal OF OWNER OF CARLE SYETERS ACCOUNTING PERIOD 96/2 


| Inthe column headed “Call Sign®: ist he call signs of al distant stations identified by the letter “O" in column § of 


SAINT CROIX CABLE TV 003842 


space G (page 3). 
Compuuston = in the coturmn headed “DOSE”: for each ndependent station, give the OSE as “1 0". for each network or noncommner- 
| oz, Ga educavonal staton, gve tre OSE as *.25.° 
——. . CATEGORY “O° STATIONS: OSEs 
"CALL SIGN ' OSE | CALL SIGN | OSE CALL SIGN OSs 
Sn eS a 23. | 
WGN Ln i ae + | nnn DOS 
7) no: 7... De peaneescensavseeconesunectiesecseneee 
IP Seteseves if tasfeseseeeeres Mecssansnrensarerseseserenes foseseesene 
_ SUM OF OSEs OF CATEGORY “O° STATIONS: j 
| © Add the OSEs of each station. 3.50 | 
|. Eter the surn here anc in line 1 of part 5 of his Schedule.............. y . Pererrerey cove | 


GEST AVAILABLE COPY 


SSE SCHED,,-_. ; *-« *: tess - “CC CUUNTING PERICO 96/2 
| en. meee CF ONNGR OF CARLES STSTERe | | 
| SAINT CROIX CABLE TV 003842 : |, —_ : 
—==——=—————————————— 
| INSTRUCTIONS FOR COMPUTATION OF OSEs FOR STATIONS CARRIED PART-TiE QUE TO LACK OF ACTIVATED Chaseedl. 3 
“APACITY 4 
Congnen 1: Lat he cas sgn of of Gstrrt stasors derwiied Dy LAC n consnn 5 of space G (page J}. 
Comsun 2: For each swsBon. gre fe number of Naurs you cabte eyeiern Carned Se stabon Gunns he accourens penod "hs igse a7 
 feasd coresporwd wah he evormanan gwen nm space J. Carcaste orvy one CSE ‘or each station OSSs ter 
' Comgnn 3: For esch station. gve ihe tote menber of hows Mal Me spon Oroadcast over fhe aw Guring (Ne eccouing pened 
Cutunun 4: Orvide the figure wn consnn 2 by he gure nn astern 3 and Owe ihe resua in Cecerass in consmn « ‘hes figure must De Comyery 
canes out af ‘east © he Gurc secena porn. Thus 6 the “bess O cermage vaue’ or he stavon. o Season - 
Catumun $: For cect ndepergert sas0n give re Type-vena’ a3 °! 0° For each network o noncommercial ecducstona) SEC ve 
~pe ~ *z75.° 
| o crromon @: Matlity the figure in cohann 4 by the figure in cohawm 5. and give tre result in column 6. Round to no lees fan te Wind 
scene: pow. Thus s he stasorrs “TSE .* (For more evermsfion on rounding, seo page (vé) of he General irstrucsors. ) 
CATEGORY “LAC* STATIONS: COMPUTATION OF OSEs 
1. CALL 2NUMBER |S3.NUMBER | 4. SASISOF S. TYPE 6. OSE 
SIGN OF HOURS OF HOURS CARRIAGE VALUE 
CARRIED BY STATION VALWE 
ONAIR | _l 
> ae ee 
pecceccoseeouccees frsctecsstonvenseeneasstenrousresoasene thon . .- 
ssaantendnasneedistescsesanesiesede sscsvesesensseassssusenneenseseecssesearenssassenecsesaneseseuereesseassanss 
apbusseaneoseneseeaeoeneqsoneteesse es eeseccccoescccssesseseneonsecensosoosecsvenensseressuneaseseoossasensensenes 
penosceeocoenseneeneescoooenouesees TU a se mee 
pecoccseqooseces . iad. NN nec ih. AORN eeRMRNONNNNOR 
EE OT seeteveeseceseseeees = sertenses aneeseon sreceeeeserseseserasosesenussessoones 
seecccees arieeegseseneaneesesnesiaaseseeavensensrtsog svecensvereoeoresrucceocsoooesseseoeseonsaseesonaoenes 
SUM OF OSEs OF CATEGORY “LAC STATIONS: 
haa te OSES of each maton. 
Emer the sum here anc in tre 2 of part § of Pus Scheass. 


SESTRUCTIONS FOR COMPUTATION OF OSEs FOR SUBSTITUTE-BASIS STATIONS: 
Congan 1: Give he cad esgn of each staan ised © apace | (page 5. he Log of Suneease Programs) J fet stator 
hal yous Syetem wes CerTmed 


© wes Caries by you sytem i: aosuEsion fora © Ostete under FCC nses arc requastons 
in effect on October 14. 1976 (as shown by Ow ener PF Comm 7 of space |: an 


° Groedcas! ane or more Sve. Nonnewort progrerre dst tel optone) canmage (as shown Dy fhe word “Yes” & colrm 7 of 


space /. 
Cotsen 2: Por each suston give the mands of Bve nerwwheom progens Carried » ssUEmon for prograre tet were detened st 
yeu eptton Ths fae eroutd correspond wih the evormason » epece | 
Cotman 3: Eruar re rumnoer of days 1 fe cuterndey year. 3564. exnss! m 2 ean year 
Cengun 4: Onede re figure » consnn 2 by fw w cater 2. End give we rend in coher « Rosw te Ao iene Man he Prd 
Gecwna: peru. Thus s he siagerrs “OSE (Fer wore on reunirng, 980 page (vt) of the Genera) iretructons._) 


nares o OSEs enptcate io yew oven 


ee > 2 __ 7 
 Muriver of OGEs Wome Bart Do... eee ence ceeeeeessseeeeeseeeenewes ® aaa Tote Meter 
3. Mearier of OGMs Worn Part 6 o.oo. occ cece ee cee eeeeeeceeeneneneeeeneees > ante 06s 
' POTAL, MUAABER OF OBES nonce cece en ewe ence ec weneeeeeneseeeeeeneeeeweesceeeeeeee de. 3.50 eseeccccecess | 
BEST AVAILABLE COPY 
709 Suis, 
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OSE SCHEDULE. PAGE +3. 


LEC@ weed OF OWNER OF CABLE SYSTEM Goo me name exacty as « aopees © space & we | gage |) 


SAINT CROIX CABLE TV 003842 


2.75 Fee 


INSTRUCTIONS: Siocx A musi be completed. 

in DHocK A 

* 1 your avswer ¢ “Yes”. ‘eave ihe remamnder of part 6 anc part 7 of ther OSE Schedule blank anc complete part &. page 16) of ne 
Screouie 

* i your answer ¢ "No" comoiete blocks 8 and C Deiow 


BLOCK A: TELEVISION MARKETS 


ts Me Cable System” located wholly outside Of af Mayor and smaiier markets as Geftined under FCC rules and requiations in effect on 
June 24. 196"? 

= Yes—Compiete part 6 of the Soreduie—DO0 NOT COMPLETE THE REMAINDER OF PART 6 AND 7. 

= No—Compiete tiocks 8 and C nelow. 


BLOCK 8: CARRIAGE OF PERMITTED OSEs 


Commn * Lust the cal sagns of stant stanoms ested in part 2. 3. and 4 of ths Schedule thal your System was “permuitied™ to carry 
CALL SIGN = unger FCC nutes and reguianons pnor to June 25. 1961. ‘Note: for further explanabon of “permitted station” see 
instrucnons tor the OSE Schedule | 


7 

8 Soecaky Stason as defined m 76.Sikk) (76.59/61), 76.61(en1). 76.63/a) reternng to 76.61(e(1) 

C Noncommenca Equcazona Stanon (76.59(c), 76.61(¢). 76.63(a) reternng to 76.61/¢)) 

O Granctathered Stapor (76 65) (see paragraph regarang Suosmtution of Granctatnerec Stanons in the instructons 
E 
F 


Cares pursuant to ndeduat warver of FCC rules (76.7) 
A Stanon prewously Carned on a part-time or suOStIUTe basis ONO fo June 25 198! 
G Commeraal UHF Stapon wttun Grade-8 contour (76.59/05). 76.61(e)(5). 76.63/a) reternng to 76.61(e)(S)) 


Comsenn 3 Ust ne OSE tor each cistant sianon ksted 9 parts 2. 3. and 4 of the Schedule ‘(Note For those stanons cenuhed by 
the ‘etter “F in coturnn 2. you Musi Complete ihe worksnect on page | 4 of tus Schedule to determine the OSE ) 


1 CALL 2 PERMITTED 3. OSE 1CALL 2PERMITTED 30SE ||1.CALL 2PERMITTED 13 0SE 

SIGN BASIS SIGN BASIS SIGN BASIS 

wes A Ee en | 

WGN A oO ke ccccccccccecseveesscveeees |) cececeeceeeceeeceuseceescaereceeeees 

WR AL ee | es | ee 

WRAL A | es | es 

WNBL : A beeesscoeececses 25 OED cer eresegeresesssescesesesecesssessetbocesesesessessesesees 

saneuassevcgeten’ ' 
+ SUM OF PERMITTED OSEs—eid ine OSEsofeschstmpon lt tttti((ti(i(ag SO 
BLOCK C: COMPUTATION OF 3.75 FEE 

Line | Ener ine tata! number of OSEs trom pant Sof tus Schedule ps 

Lune 2: Emuer ihe ‘SUM OF PERMITTED OSEs" trom block 8 above »— 3:59 

Lune 3 Subtract ine 2 trom tine | Thus «6 the total number of OSEs sutyect to the 3.75 rate 0 

(" 20°0 leave ines 4.7 Diana and proceed to part 7 of this Schedule) > 

Line 4 Emer “Gross Recents” ‘rom space K (page 7) pd a . 
’ ‘ 

Line S Mutnoly ine 4 by 0375 anc emer sum Nece = = 26 646.67 om 
' 

Lune 6 Enter total number of OSEs trom une 3 > : a 

ure? Muinoy sine § GE anes and. emer here and on wne 2. blocs 4 soace \ ‘page 7) » $s e 


ns 


BEST AVAILABLE COPY 


= 


BGA wee OF Owen OF CABLE SYSTEM Gee me nome exam 2s « ppees « wee 6 oe gap) 


SAINT CROIX CABLE Tv 003842 


WORKSHEET FOR COMPUTING THE OSE SCHEDULE FOR PERMITTED PART-TIME AND SUBSTITUTE CARRIAGE Wortsnest 
ingpuctons: You "wsi complete Pus workshest for Tose stators Gerwhec by the iene “Fm coasmn 2 of blocs B pat 6 (.¢ tose 
scaBons carnec anor to June 25. 981 under tormer FCC nse governang parl-ame and supsviLas camage | 
pad atte ay each Getart station erties by the iene “Ff in cots..* 2 of part 6 of he OSE Schecuse. 
asm 2 inacate he tor @us stamon for a singe accourming penod ccournng bi tween January |. 1978 and June 30. 198! 
Aame 3: waacame Ms accovrerg penod and yeas m wtuch the carnage and OSE cco. Ted. (e.9.. 1981/1). 
Comm 4 incase he bass of Camage on etuch the SZ80n wes Carne by bsang one x Ihe iofcunsg iefes 
(Nowe that tre FCC nes and regusspons cased Detow pertan io tose m effect on sure 24 198!) 
A—Part-eme specalty programwreng Carnags. or a parl-ane basa. of specialty programrrung under FCC rues. sectors 
76. SRIGK 1). 76.6 1(eK 1), or 76.63 © 76.61(eK1)). 
6—Late-ragt programemung Carnage under FCC nutes. sectons 76. S8i¢K3). 76.61 (e(3). or 76.63 (reternng w 7E.61(e(3)). 
S—Suosense Camage under cerumn FCC nutes. reguaions or amorzapons Fo turther expianason see page (v) of he 
Comsnn 5 indicate tre stazor’s OSE tor the cuvert accoureng penod as computsd m parts 2.3. anc ¢ of mus Scheckse 
Consnn 6 Compare tre OSE figures tensd mm comsnns 2 and S and tg! he smater of he two figures here ‘hus figure shout be ertered 
 btock B. comsnn 3 of part § for tus stason. 


REPORTANT: The wiormason you gve © comsnns 2. 1. anc 4 musi De acoraie ar 6 sutpec’ © verticaton trom he desgruied 
Stmemert of Accourt on fie m tre Lioeneing Ongon. ; 


' ’ ’ é 
1. CALL z i 4. ‘ S$. PRESENT ' 6 : 
. : } ' 
i j i 
See ee ee ee ee eee eee) PPP PPP PPP PP Pee Pe ee, Pee eee RO ROR OC OOOO ORS, POC e TCC OCC Cee eee. e+e eee o+#eee ee eee “eevee eeeev eee eee eee 
| i ' 
—TTTTTTITITITITITITILT TrITrriririttiettthth TTT tthe rrtttittth PT ttt tt rr ert tt errr eer ee, TT Te ee eee 
‘ j 
PTTTTTTTITTTTTTTTITTT TTT Titre posccososesooocossossecongoesoosoonsoonspessonsesoosoooooe seen seecescooosse 
, 
eeeeeeeeee ee eee eee oweeeee EEE CCL hee , POPP POPP PR EEE EEE. PPP ERE E EOE S ES 
' 
eee eee eee ee ee © see eee eee eeeee ve ee eoReeeee eee e ee eee e eee eee eee ee eee ee ewe eee ee eee ee eee eee eee eee eee eee eee eee eee eee eee 
! 
WTTTITITITTITIIITITT I Trt riirrtittttett YTTTIIIITITI TTI ILI TIT rrr TTT TTT eee 
‘ j t 
BRETT EE ELEL ELE LE LLELE LEELA LLL LEE eee REESE Lee 
’ 
eevee nvneeeceaeeeeaereee er eeeeeeeer eee e ee eee ee eee eeaeevreeeeee ee eve ee eee eee ee eee ee ee ee eee eee ee eee eee ee eee e eee ee ee ee eeeeeeee eee e | 
’ 
TUTTLE EEE LELEEL IE LELILILLLELLEeiiis CELE LE LILI LE LEE LILLE LEE EEE EEL ELELEEELELE, LEE LE LELEL ELLE 
| ’ ' 
, 
TUTTE TELE LEELA. BELLE LE LEE. LEE LEE EEL. LEE EELEELEEEEELELee, LE LEELEELELELELELELLEeeee perteerere oeeeeee 
, | 
' ! ' 
eeeeeee eee eee ee eee ee eee eee eeeeaeeeee halal iat tiaiaa ie eeeBeeeveeeeereee ee eee | 
' 


in block A: 7 
# your answer s “Yes". complete biocks 6 and C. below. 
! your anewer ¢ Mo" leave biocks 8 and C bars and compiste part 8 of the OSE Screcuse 
BLOCK A: MAJOR TELEVISION MARKET ot the 
* ts any porton of the cable system wafer s top 100 mag tetova market as defined by FCC nutes 7 effect June 24 19817 Exctuaivity 
3% Yeo—Comoie tines 6 arc C — No—Proceed to part 8 
BLOCK B: Carnage of VHF/Grade 8 Contour Stations BLOCK C: Computation of Exempt OSEs 
\s any stagon ksted i btock 6 of pert 6 a commerag VHF stapon || Was ary stason beted m binck 6 Carned in any Conwruruty served | 
that pieces a Grace 8 cortow:. in whole or im part. over fre cable || by he cable system ono: to March 31. 19727 (rater to former FCC 
Syswerr” nue 76.156) 
= Yeo—LUst each staBon betow wah 3: anpropnate permuted OSE | _ Yeo—Usi each Stason betow wah ¢: appropnate perrruned OSE 
& No—Emer rero and process to part 6. * No—Ereer ero and comptete bios O 
CALL SIGN OSE CALL SIGN OSE CALL SIGN OSE CALL SIGN OSE 
TT TETTLLILLiL 4} 646666 66666666666666666666 Tn REE ELELEELELLELELLTL te peegepocecenocooeos s+eeeeeeeee 
Bin aes dh... readsenmnecée i ipeabedameseiabeanenes 
sees beees 6946666660066806666% 6066066666666660666 60646066 q TTITTITITITrirTirirtf Tee 
TOTAL OSEs 0 TOTAL OSEs io 
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OSE SCHEDULE PAGE 15 


EGA waesE OF OWNER OF CABLE SYSTEM Gee re -ere cam sé ees © ee 6 oe | page ') 


SAINT CROIX CABLE TV 003842 


iy =| 


BLOCK 0D: COMPUTATION OF THE SYNDICATED EXCLUSIVITY SURCHARGE 


+ Ermer he amourt of “Gross Recects” vom space K ipage 7) | — py 729,577.79 
—— 
2 A Emer me Tow OSEs tom Goes 8 >» 0 
8. Eruer he tora! suber of examet OSEs trom Bio Cerne ely 0. 


C. Sustract une 6 trom ine A and ener here Ths « te tua sumer of OSEs 0 
Suayec! to Me surcharge computanon Mf zero. procesdtopetG® secccocoeitconsetocoscecocs 


* 's amy DomnOn of The Cabie Sysle7 enten a top SO letewson Market as Gsfined by the FCC” 
> es—Comonete secnon ) beoe — No—Compiste secton 4 DeIow 


SECTION 3: TOP 50 TELEVISION MARKET 


secese * Ost yOur Cable SySI@™ retrans™ Me signass Of any Darhaiy-<isiat tetewsion SiBBONS GuTIngG he accouTmnG penod” 
we 


= Veo—Comelet pan 9 of tre Schense we No-—Compnete the apgacabie secbon beic~ 
if he hgure 7 secnon 2 6 4 000 o less © compute you surcharge here and leave secton 3 biark 
A. Emer 00599 of “gross recegts” (he amount msectomt) ep R256 
8. Erner 00377 of “gross recequs” (the amount m secdon 1)... >i 2,678.08 
CoC atc COUT ce gp 
O. Mastpty ine B by ine C and ermerhere eunseusensaneusunvanes — | 


E Aac tines A anc O Ths you surcharge 
Emer nere and on bne 3 of Diock 4 space | (page 7) 
Syndicated Exchustvity Surcrarge nec nv nn nvcnnn es »$....9. 0. 


“w the tot OSE 1s ess than | 000 see the nets on page 10 of ine OSE instructons for cornpuang the surcharge. pat 7 


Secusr if the hgure i" sechon 2 1s more nan 4 000 compute you surcharge Nere and ieeve secton 3a biank 


* A. Emer 00599 of “gross recegts” (the amour mseton'1) >t 
8. Emer 00377 of “gross receqes” (the amount in secon 1)... pi 
C. Muaply tne B by 2.000 ancemernere. peveconccosececoeococcecoocoe ie 
D. Emer 00178 of "gross recemts” (the amount im section 1)... .........p8 
E Swotract 4 000 trom tora: OSEs (the figure on ine C i secton 2) and emter here p- 
F Musngty ne © by ine E and emer here. senohosdpneneooneade gh 


G Ada eres AC anc Ths 6 you surcharge 
paren esen 3, Sane, eee Gage 
Syneicated Exctusrvity Surcharge lenneoedspeseagenncasssensanegneensediiiacneies 


SECTION 4: SECOND 50 TELEVISION MARKET 


no On Cathe SYSIO™ retransr™ Ihe signals Of any Darhaty-Gstam Ielewrsion StABONS GuTNG Ihe accountng penod” 
“a yeo=Compune gan 9. of tne Scneovie _ No—Compiete the toflowng secnons 


the hgure 9 secnon 2 1s 4 000 or less © compute . [Tt 
A Erter 00300 of “gross receors” po anata nee % ; weed 


8. Emer 00189 of “gross recewts® (the amount m secton |) = 
ee. SUERTE at easonnme 

anc enter “ere > 
O Mumory une 6 by une C and enter here >t 


E Aas wnes A and 0 Ths you surcnarge 
Emer mere anc in ene ) tiock 4 space | (page 7) 
Syneic sted Esctuervity Surcharge » 4s 


"W me 1a OSE +s less man | | 000 see the nete on page '0 of Ine OSE insirucnons for comounng ihe surcnarge pant” 


i —— a, — a 


OSE SCHEDULE. PAGE ‘6. 


LEGAL NAME CF CWNER CF CABLE SYSTEM Gwe ine name exactly as « aopears in space 6. se | page!) 


SAINT CROIX CABLE TV 003842 


) it the figure in section 2 is more than 4.000. compute your surcharge here anc leave secnon 4a blank. 7 
A. Enter .00300 of “gross recewpts” (the amount in section!) ec eee 
»s Computation 
B. Enter .00189 ot “gross recaipts” (the amount in section 1)... >i of the 
Syndicated 
C. Multply line 8 by 3.000 and enter here ..................... eindwavensiasevebdcesaas ps Exciusivity 
D. Enter 00089 of “gross receipts” (the amount in section 1)... »s_ ! = 
E. Subtract 4.000 from the total DSEs (the figure on line C in ! 
SOCHON 2) and enter here... ccc eee eee een ne eees > 
F. Multiply line O by line E and enterhere .................-..55, peane eis eaaesckweeees »s 
G. Add lines A. C. and F. This is your surcharge. 
Enter here and on line 3, block 4, space L (page 7) i 
Syndicated Exclusivity Surcharge .................. 0.0 o cece eee eee eee ee eens ee ees GB... -sesserecerereveng | 
INSTRUCTIONS: 


You must comoiete this part of the OSE Schedule if the total number of OSEs you entered in biock 8. part 6 is more than1.0; however, | 


it block A of part 6 was checked “yes.” use the total number of OSEs from part 5. 

* In block A, indicate. by checking “Yes” or “No,” whether your system carried any partiaily-distam stations. 

* if your answer is “No.” compute your system's Base Rate Fee in block 8. Leave part 9 blank. 

* 'f your answer is “Yes” (that is, if you Carried one or more partially-distant stations), you must complete part 9. Leave block 8 below 
natin ‘eamtetean cates P hemtens Uae Gueett. eontme ms canes ened eset 
located within that station's local service area and others were located outside that area. A television station's “local service area’ is the 


area within which it is “entitled to insist upon its signal being retransmutted by a cable system pursuant to rules, regulations, and 
authonzations of the Federal Communicatons Commission in effect on Apni 15, 1976.” 


BLOCK A: CARRIAGE OF PARTIALLY-DISTANT STATIONS 


* Did your cable system retransmit the signals of any partially-distant television stations during the accounting period? 
— Yes—Compilete part 9 of this Schedule. 3% No—Compiete the following sections. 


BLOCK B: NO PARTIALLY-DISTANT STATIONS—COMPUTATION OF BASE RATE FEE 


Secvon 
1. Enter the amount of “gross receipts from space K (page 7) 00... ps_710.577.79 
a) Enter the total number of permitted OSEs from block 8. part 6 of this Schedule. 

(If block A of part € was checked “yes.” 

use the total number of OSEs from part 5.) ....... 0.6... eee cece ee eee a 
Secnon 
3 it the figure in section 2 is 4.000 or less, compute your Base Rate Fee 

here and leave section 4 biank. 


A. Enter 00893 of “gross receipts” (the 


amount in secuon 1) _$ 6,345.46 


a | 


AMOUNT IN SECON 1) ccc cece cece ceecees >= 4,000.55 


C. Subtract !.000 trom total OSEs (the 


figure in section 2) andemterhere.......... eee. > 2.5 
D. Muitipty line B by line C andenterhere... ... pe 10,001.38 
E. Add lines A. and D. This is your Base Rate Fee. Enter here 
dy) ~-7' nasa er p...16,346.84 


: “ 
7= dows ro 


Base Rate Fee 
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gna asad OF CWHER OF CAME SY *t: 


wets oat rhs Pi) Ti.2 232 OSE SCHEDULE Pace 17, 


oo 3 Ste 96, :2°° eee jloce oe ¢? ’ ; — 
*- ———— NR - > 


wy 


SAINT CROIX CABLE TV 0023842 


a 


8. Enter .00S63 of “gross receipts (fhe 
MMOH 1 SOCHION TD) ete eee e ee ee eee ec cece >? 


E. Subtract 4.000 from total OSEs (the 
figure in section 2) andenterhere 26... 8... cee ee eee —— —_ 


F. Multioly fine O by line € and enter here... .. 6... cece ccc scccecscenecsececececeesees: ps 


G. Add lines A. C. and F. This is your Gase Fale Fee. Enter here and in 
block 3. space L (page 7) 


> a 


in General: |f arty of the stations you carried was “partiafly-dixtant.° the statute allows you, in computing your Sase Rate Fee, to exciude: 
recepis from suBscnders located within the staton’s loca! service area from your system's tota/ “gross receipts.” To take advantage of. 

Vat: Divide all of your sutsenbders into “subscriber groups.” each group consisting entirely of subscribers thet ere “distant” to the 
same station or the sarne group of stations. 


Next: Treat each subscrider group as 4 it were a separete cadle system. Deterrmne the number of OSEs and the portion of your 
gystem's “gross receipts’ afributable to inat group, end calculate a seperute Gase Fete Fee for each group. 


Finally: Add up the separate Gase iste Feus for each sutscriber group. Thai total is the Base Rate Fee lor your system. 


Imoonant If any porion c! vour cable system is located witttin the top 100 talevision market and the station is mot exempt, yOu must siso 
compute a Syndicated Exclusivity Surcharge for each subsender group. In this case. complete botn biock A and B below. However, # 


your cable system is wholly located outside ef major television mariepts, complete biock A onty. 
How to idendfy a Subecriber Group 
Step 1: Oetarmine the local service eree of each wholly-distem and each partaitly<istant station you carried. 


Step 2: For each wholly-distam end each pertally-distam station you carried, determine which of your subscribers were located 
outside the stadon's local service aren. A sutscnider located outside the local service area of a station is ‘distant’ to thet stagon (and; 
by ‘Re same token, the staton is ‘distant’ to (he subserider.) 


Step 2: Olvide your subscripers imo suiecri:’ groups according to the complernem of stavorss to which they ere “distant.” Each 
subtcriber group must consist entirety of gubecribers whe are “distant® to exactly the same complement of stations. Note tet = cie 
system wil have only ons subscriber group when the distant stations « carriod have loca! sermce areas that comcide. 


Computing the Bese Reve Fee for euch subscriber group: Block A contains separate sections, one for each of your system's 
subscriber groups. 


In each sectorr. 
* Identify ive conmunurtjes/areus represerted by each subscriber group. 
© Ge the call sign for each of the stations in the subscriber group's complemnert—that is, each station inet is “distant to afl of the 


evoseriders in the grou. 


| oy 
1) your system is located wholly outside afl mayor ard smater \etevison markets. give esch station's OSE as you gave it in perts 2, 3, 
and 4 of this Schedule: or, 
Oe a OD EE, POE OES TOONS ee | 
ot Schedule. 


| @ Add the OSEs fer each station. This grves you the total OSEs for the particular subscrber grovo. | 
* Calculate “gross receypts” from the sudsenber group. For further axplanation of “gross receipts” see page (\i) of the General Instructions. 
_ © Comoute a Base Rate Fee for een subscriber group using the formula ouiline in block 8 of part 8 of this Schedule on the preceding 


| 
dace. in making this computation. use the OSE and “gross recpts* figure apprcadie to Uve oerticular subscriber group (that ts, the tore! | 
OSEs for thet groug’s comolement of stations and total “gross reowpts” from the subscribers in thet group). You do not need ta show | 
| 
| 
' 
| 


| Our actualy calculations on the form. For each subscriber group with lees than 1.000 OSE use the followrr1g formula to compute the Base 
| Rate Fee: “Gross Recents’ x 00893 x Tow OSEs for that Subsenber Group = Base Rate Fee. 


BEST AVAILABLE COPY 
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OSESCHEDN:..°. 1. “7° ean a ness: os% “' 7°") GUNTING PERIOD 96/2_ 
ZO, ang OF COWRGER OF CABLE SVSTER® Neme 
1 SAINT CROIX CABLE TV 003842 
} BLOCK A: COMPUTATION OF BASE RATE FEES FOR EACH SUBSCRIBER GROUP 9 
FIAST SUBSCRIBER GROUP SECONO SUBSCRIBER GROUP 
a. 5 COMMUNITY/ AREA... 00... oct cece ee ee ececeeeeee Se 
[ stdeecsseeeeeesencesseernenneereeeceasansesseseees cesses |] setttrerteseeeeceerstseeesseseersteecaeessseesteaseerers ot 
CALLSIGN | OSE CALL SIGN ose CALL SIGN ost CALLSIGN | oOS8 amae Sofas 
eter eareeteteeere peoesee eens ae ee eee CTP EPCS SECO OSS Cee errr reir? ssevscanssansneefeseeen Syrvdicaned 
cccin pnunuessacdadhecssesesesdibadsaneadeaneiane  scinaend- ML esesaviapaseseniontinsivedsenaelibeenivessaeednaaliesaves Exciusteity 
svesueasavavavenes vsosscsssedbosescasscasecssabescaree [| sosascsecreececserdeocesereree parceniaay: | ne 
be eeer esses peewee eesoessteses beeetees Ll eeeeeereessersenes qe eecarecece Gl eeceteceseceesesarteares for 
sebaaveusssabouncd ) oer 
Lancrauasceaeseces L conecuseee }eeeeeeeeeeeenes pieceta: il vassu4densadvnenvelesstdescacellissechtectcsectsalekeanas Ghenenr 
see eereseescescese A eeccececeed Ce eee eeeeeneeereseadesersseccens te eewewer es erestdecesees Statens 
sebanecedseaeus seenesssenacddbadenecensseseediadaenes. Mlecexessasdxencenea D casedecusetbesebeciassasenetmasesse 
sehnabusesbouseete jesseeeeeetel beneeeesersesseabenee ces instensediccusaseudbsonretsncesdbvessiessesesonesbpaontes 
e@ereereeeeeeaeeeeeen ipeeeene PESTS SS OF es eeeeeReesetes peeeeeeenenenenens meeneenenes ssessesecesenanedenecens 
SORE H ee EEH EEE EPS HS Ee eeeeee Pee eeeessresessosbosseses PERRO S eee EOE ee esa de eeseeseeee 4 resvesinsay stiri 
Prrerrerenres tees be eee cers eetsseseebeseeess ih ee | ee 
sescnevesonqeeccodbecenesesees beacccovesereseedboseeees ania woneua porsececcecssscotpeceses 
Cees eeree See Geneeboeseseeteeee PESO Sees eee Ct tseebeeeeeee ee eee eee eee eteaeee —_— eeeeeeeeresceeeeegeeeeeee 
PTY TTITITITITTTTTT be eccocccces sooemanonte ssevsvsccnnscencedfonscensese corececcccercseeenocccoese 
"Total DSEs” ................20- Tote DSBs” 22.2.2... eee an 
“Gress Receiets’ First Group ..... $ "Gross Receipts” SecondGrop... $e 
Gase Rate Fee First Group ...... — See Seee Rate Fee Second Group..... peccecceccccocccoeces 
THIRD SUBSCRIBER GROUP FOURTH SUBSCRIBER GROUP 
COMMUNITY! AREA o.oo... ccc cece cccccccceseeeccccces COMMUNITY! AREA ......- 00... ccccccccccsccccccecceseee 
CALLSIGN | OSE CALL SIGN OSE CALLSIGN | OSE CALLSIGN | OSE 
Coeeeesreessesesecs praeanoens i tense atime aebiet POPP P Pee Pee? Cee Se Crore STSere Te Teer ee eee Cee eee ee 
eereeecccccososees prerceresees ey ee SOOO eee ee HEE HOKE H EHF ee esel bare seesesereessesdeseeseses 
spesbesonasanwesed peseeeeeee! ps pococecescorsedbocccecoe tll soccoescecccossess fee cecceceed pr eseeeereseenteedereceeee, 
sere eeeeesreeeeee pecsreseeceddereessececsecsresbeeseces Ceeereetaesterseessede Pe CSCO eee ERE EHH eH OE es 
ore Cece eseosecseces per ee eres na dda er esos eresesesepeseness eee eee eee eee CoP eer reer oC SET TT TTT TTT Tee Cee 
Cee eeeeeserersecere POC eee meee EE He se wereseseeesth staseees SOPHOMORE EEE EAE EHH er eret be eeeeseasesesesedesesssses 
Ceecccccccooccoess peeeereeesedtasceneccceseretecbeceeses IL seeesecseeesteccasdesasccecseelbercceseneseesceedecesscees 
ewer eee eeteesese poeereernes COSHH HOH OEE See CPOE HORE EE SOHO eee eee eet eeeeEeeteecese 
Seeeeeaeeeeeeeteeaee peseesoosocs tt eeeceresseseessbesesees voctoteteteseneceo Jossvvesosacecnoeososeecee 
sessesessesessebecerseceee | ene , etsesteressseseredecssessserdlf ccceecccceececeedecceceee. 
seowesnnbeesedeont ese thecseseseeceenenhcee piherwieteesscbeneibeivesiiens peers Perse 
eupavieaudiencpneut jiteeseeseedereeeereseercerapees Peoccvecccevecccee soos ccccceedbovcsecesecccocectbcceseces 
“Total OSES” ............0..000- “Total DSEs® 2.8... keke cee 
| "Gross Receipes” Third Group ..... $ “Gross Receigts’ Fourth Group.... $ 
| Bese Reve Fee Tha Group ecoesalll , j.|| Gaee Rate Fee Fourth Group...... , ss ces as bunesiaamene | 
# Rete Fee: Add the Buse Rate Fees for each subscriber group as shown in the boxes above. | 
| _ sar hare ard im block 3, space L (PAGO 7)... cece e ec eee c cece ccccccecceeeeccccceeecencceece... Wee paauaedeuseuacenes ; ! 


GEST AVAILABLE COPY 


2 2242962 Le: Maize; ee ote [21 5757-72 OSE SCHEDULE Pace 19, 


In mmasang this computation use “Gross Recerpts* figures applicable to the particular group. You do not need to show your actual - 
calculations on Gus form. 


NOTE: t a subscriber group nes lees than | OO OSE. use the fotiowng ‘onma te compnse the surcharge. Top $0 Tetvsn iarhat— 
“Gress Recepts® x .00S99 x Surcharge OSEs for re Subscnder Group = Syndicated Exctusrvay Surcharge. Second 50 
Tetevision Market—‘"Gross Recoipts’ x 1003 = Surcharge OSs tor the Sateasiner Grvup < Syndioued Guutuaety Gaeummae 


FIRST SUBSCRIBER GROUP SECOND SUBSCRIBER GROUP 
Line 1: Enter the VHF OSEs sees ‘Une 1: Enter the VHF OSEs .... | 
benpbeutehevednest Une 2 ‘Emer the “Exemot OSEs.. | 
' Une 3: Subrect line 2 from tine 1 Une 3: Subract fine 2 from line t 
and emer here. Thus is the. ana emer here. This is the. 
* total number of OSEs for ‘total number of OSEs tor 
tus sutecriber tis subscriber 
subdrect to ihe surcharge subject to the surcherge 
SYNOIMCATED EXCLUSIVITY } SYNDICATED EXCLUSIVITY 
SURCHARGE 
Fwat Group... ... 22... ls se eanbeesestaecesenee Second Group ........... } 
THIRD SUBSCRIBER GROUP | FOURTH SUBSCRIBER GROUP 
Line 1: Enter the VHF OSEs Line 1: Enter the VHF OSEs 


ard enter here. This ts (he. and emer here. Tis is the. 
total number of OSEs for -total number of OSEs for 
ts suoscniber group ts eubscriver 
sutyject fot the surcharge subject to the surcharge 
cecccceecces COPTPARTON . .. 6. 8. ee 
‘SYNDICATED EXCLUSIVITY | SYNDICATED EXCLUSIVITY 1 
SURCHARGE 
Thwed Group.........--.. Ms conuesssabaseeuasens Fourth Group............ ls. saepentstsauesounees | 


Line 2: ‘Enter the ‘Exempt CSEx. . ‘Line 2: Erter the “Exempt OSE. . 


SYNOICATED EXCLUSIVITY SURCHARGE: Add the surcharge for each subscriber group #s shown 
in the boxes above. Enter here and in block 4. ine 3 of space (99987) ec ee eee De skuvineipebeecesenes 


BEST AVAILABLE COPY 


ALLS: 7 ° oso 9. 
|) Leas MAME OF COWHER CF CARLES) ! 
meme | SAINT CROIX CABLE TV 003842 | 
g BLOCK 8: COMPUTATICN OF SYNDICATED EXCLUSIVITY SURCHARGE FOR EACH SUBSCRIBER GROUP | 
If your cable sysiem :s jocated wahun a top 100 teteursion martret and the sitapon is Not exempt, you Mus! 8180 Compute a Syrdicased 
Excrusmity incicane winch major televison martet any portion ot your cable System <s located in as defined by suction 76.5 
ar wae of FCC rules m effect on June 24, 1981: 
4 Base Rate Fee C First SO mayor tetevrsson market C Second SO major selevsion markot 
! and INSTRUCTIONS: 
Syncdicated Step 1: in Une |. give the toad CSEs by sutscriber group for commerce! VHF Grade & contour stations Gsted in biock A, part 9 of this 
| @retustvity Schedute. 
| Surcharge Step 2: in we 2 give the total numoer of OSEs by subserider group for tne VHF Grace 8 contour stations that were classiied as “Exemot 
for OSEs* in block C, part 7 of tts Schedule. if none enter zero. 
Meet | ‘step 3: In ine 3 subvect fine 2 from ine 1. This is the total number of OSEs used to compute the surcharge. 
Surdons Ste#o 4: Compute the surcharge for each subscriber group using the formula outhined in biock 0, section 3 or 4 of part 7 of tis Schedue. 
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PRO FORMA SA3 
ASSUMES ST. CROIX CABLE SERVES PUERTO RICO 
STATEMENT OF ACCOUNT FOR COPYRIGHT GPRCE USE GraY | sagse 
‘= Secondary Transmissions by DATE RECEIVED AMGUNT Long Form 
satie Systerns (Long Farm) $ UCENSING 
" deotieeion UBRAAY OF CONGRESS 
end of this form pam Ota ALLOCATION NUMBER wm rasa 
A ACCOUNTING PERIOD COVERED SY THIS STATEMENT: 
Accousing «| JULY 1 - DECEMBER 31, 1996 
B rT a hee ben esate unter rhoraton gen ae 1 there are any changes. draw a ine dwough the incorrect 
Owner intormason or correct information ft. 


Give the ful lage! name of the owner o/ ihe cable system. i Ihe owner's a sutwdiary of another comporadon, give the ful Corporase 
Ude of tha suasidiary, not Uta of the parert corocragon. 
List ary omer name or names under wmcn (e owner conducts the bumness of the cable syutemn. 


| 


SAINT CROIX CABLE TV 
P.O. BOX 5968 
SAINT CROIX, Vi 00823-5968 


003842 96/2 SA 3 


| -C INSTRUCTIONS: in line 1, give any cusiness or trade names used to idantily the business and overatian of the system uniess these 
Guba aes belek bist be menemadute « Gilevers from the accress gven in space A 
" 1 IWENTIFICATION OF CASLE SYSTEM: 


MAILING ADDRESS OF CASLE SYSTEM: 
4501 Estate Diamond 


9 | mere RREBER. PEARORG, ..... nage cn saccceceecee. sigacuesaesettseeceteeeeeeseeseeeneneecenteess 
Christiansted, Sts. CFaax. eg 8¥i.. Oo!) !)- 750 
(Cay, Town Suse. 2? Const 


—_———— J 


D INSTRUCTIONS: (let each ceparaie community served by the cabte system. A ‘comrmrursty’ 's the sarne as 3 ‘cerwnurlty und’ as defined | 

mn FCC rules. °|.. a seperate and aisnct comrmrusty or murmcoal entry (inching urencorparated cormmnuritiee within unmcorporated 
ares ase@s and inctucing single. discrete uruncorporaied arees." 47 C_F.A. §76.S(mm). The fret community that yeu list will serve eu 5 
Served form of system identificadon Nersefier known as the “First Community.” Please use i as the First Community on ef fete 


Note: Emuties and oroperties Such as hotels. apartments. condaminiums or mobile home parks should be reported in paremheses below 


the rdemdied aty. 
CITY CR TOWN STATE it] CITY OR TOWN STATE | 
Prem ) San Juan PR ocean, _ | 
eee eee etree eee 83838 iF Peer eee ewer ee wer eee ee ee seas ———eae—v—o—e— Seer reeset eesreeeee 
eee e eee eee teense eeenaeeeer eee ener enaeee pO 0000 0000S H8OOOSEES bee seresereeseccnsccceccerensssessceeebersessessssecescees 
soutieuses racacsuneanenesuxssecuvasilvsciessuceetacsecens sssssustobasngndseiyanedcsnsdevssauselustaserersedoecess 
subs kasenyidcauescundesdectscéendedieviceisshuséasscéuadll axecsavacéaceveucesansse<-asacesiaces  sdcanegahacneaecers 
jdadfaeeidtensstiasshedeciaeuseaanel prsseescesseecesenesa|bevteecseieseeeeeeeeenecrceeeesenaecabecaeseneces sess nee: 
asuanessesisennsbescrscecttisendediensncainnnstnvose ie secaeaspecamenveveessscsseexeseas eee 
eee erceereoesee ee eee® eee eeere seeeeeee ct ee ee ee ee ee OPP eee Pee ee eee eee ee 
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rorwsas (if Pa th at 7. 7) "7 =" “CUGUNTING PERIOD 96/2 
| | ean “Aaah OF SHER OF CABLE SYST | | 
___ SAINT CROIX CABLE TV 003842 


- SECONDARY TRANSMISSION SERVICE: SUBSCRIBERS AND RATES 

‘a General: The information in space E snouid cover aii categories of ‘secondary transmission service’ of the cable 
sie nats, ‘he retransrmssion of television and radio broadcasts by your system to subscribers. Give irvormation 
cout cther Sernces (including pay cable) in space F. not here. All the facts yOu statm must be those existing on ine last | 

! gay ot the accounting penod (June 30 or December 31. as She case may be). 
Number of Subscnbers: Both biecks in space E cail for the number of subDsenbers to the cable system, broken down 
_ Dy catacones of secondary transmission sernce. in general. you can compute the number of “subscmbers* in each 
| eategery by countng the number of billings in that category (the number of persons or organizatons charged separafely 

| for the carncular service at the rate indicated—not the mumbder of sets recerving sermcs). 
Rate: Give the standard rate charged for each category of service. Include bom ihe amount of the charge and the 
unt im which it is generally Oiled. (Example: *S8/mth*). Surmmanze any standard rate vanators within a partcuiar rate 
. but do not inctude discounts allowed.for advance payment 

Biock 1:!n the left-hand block in space E, :he form lists the categones cf secondary transmission service that cable 
systerns most commonty prowde to their sudscnbers. Give the number of subscribers and rate for each listed category 
that applies to your system. Note: Where an indivdual or organizaton is recerwing service that fails under different 
categories. thal person or ennty snouid he courted as a “subscmiber” in each applicable category. Exarnpie: a residential 
subse~ber who pays extra for cable service to adcitional sets would be included in the count under “Service to the First 

Set.” and would be counted oncs again under “Service to Adcitiona! Set(s).” 
Block 2: Mf your cable system nes rate categories for secondary transmission service hat are differemt from those 
| printed in Olock 1, (for example, ters of services which include one or more secondary transmissions), list them, together | 
_minihe number of subscribers and rates, in the right-hand block. A two or three word descnption of the service is sufficient | 


mm eee ae 


Secondary 
\rensrigsion 
Servies: 
Subscribers 
ond Rama 


| BLOCK 1 BLOCK 2 

-_ NO.OF | |. NO.OF | 

| CATEGCRY OF SERVICE _| SUBSCRIBERS | RATE|| CATEGCRYOF SERVICE | SUBSCRIBERS | RATE 

| Residential: | 

| « Service to First Set......... 12, 716 | eeeaee 9.90 poses ceeeeeeeeceeeeecerseeweseetebesseseccseresscesbesteres 

| © Service to Additional Sens) |.......-.. 0. Ia rh ae | Beacscunganacseascuarseess 

| * FM Radio (if separate rate) | twit l-9- enn | ceceeccccesess J. 

| OWE, COIN. ....ssenessreensofecsrersseseneeees | Loeeeee \) oo. cee ccceeseceeeeececeececseec|ecsecececeescees loeeceeee | 

“ammercial. o.oo ccc cece ccc c ence duceccce Oe cauaadeesensssnuecehucneubedessinucschusaccessbas | eee 

68) . ee ee ee. fe eee fee PT TE LITTILLITiTTrTrirrereeerirrririiry (YYTrTryrrrrrrrTeee doccccccs 
Resigential ...... pass dduealgacsasevtasiaese Jo.-eo0s De cunguconvsgdninedssevanuancawestsscndeeksnsaaests Je cceeeee 

* Non-Residentai. MPPTTTTT TT PTY TYTrrrrryrYyyrTee heecoeee Bn 000000 cb eeOeees? coceeeeeeecesce ] pecbaesbasoedadese ho sensees 

— 

{ 


| SERVICES OTHER THAN SECONDARY TRANSMISSIONS: RATES 
In Gererel: Soace F calls for rate (not subscriber) information with respect to ail your cable system's services (rat 
| were not covered in space E. That is, those services that are not offered in combination with any secondary transmission 


| service for a single fee. There are two exceptions: you do not need to give rate information concerning: (1) services Services 
| furnisned al Cost: and (2) services or facilites furnished to nonsubscribers. Rate information should inciude both the Other Then 
amount of the charge and the unit in which it is usualty billed. if any rates are charged on a variable per-program basis, Secondary 
| efter onty the letters "PP" in the rate column. Transmissions: 
Block 1: Give the standard rate charged by the cable system for each of the applicable services listed. Rates 
Block 2: List any serwces that your cabie system furnsned or offered dunng the accounting period that were not listed 
| in block 1 and for which a separate Crrarge was made or established. List these other services in the form of a brief (two 
_ Of threes word) descnpton. and include the rate for each. 
— BLOCK 1 BLOCK 2 
CATEGORY OF SERVICE | RATE||CATEGORYOF SERVICE | RATE|| CATEGORY OF ee RATE | 
Continuing Services: b Installation: Non-Residentisi o 
*Pay Cable... 0... 80 Motel, Hotel ............... Lcapeaea PUperioc derrien. 50 
| + Pay Cableaddi Channet 1.00!) scommercial .......... —_— | People! 8. Choice. 4.99) 
| *Fire Protection .... foe. *PayCable.................. bose ccceMbocoses .sesccvccccccgecccccedeccooones 
‘Burgiar Protecton 0- || «Pay Cable—Addt Channel|... eens lees. | 
Installation: Residential ¢ Fire Protection.............. advent bons cccvecevccsececcccccecce Rieencuea ) 
*FrstSet. 33. OB *Burgier Protection .......... Lsueaes so saussueuwsieuaenssaenebens | ne 
* Additioral Set(s).. ..9..84|| Other Services: 
* 4 Pacio (If separate rate) = ..|| *Reconnect..... Snessenness kg cd beewhs 4abncaséadacsseubesaceeses rer 
PORVOO occ, s caaues *Olsconnect 0... 202... nou 2d Ml ahesanssddesunendnasssunesedee¥arrss 
*Outlet Retocation |... benawaseshayanateresycasias = 
| | *Move to New Address... err poss ssssesessceecesseceeens Lsisaveed * 
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SAINT CROIX CABLE TV 003842 


ee eee 


—_ 


INSTRUCTIONS: 

General: in space G. identty every television stapon transiator stations and low power telewsion stagons) 
casrted by your cabie system dunng the accounting penod, except: (1) stations carned oniy on a part-time basis under 
FCC nes and requiatons in effect on June 24, 1981 permitting the of certain network programs (sections 
76.SQ(d\(2) and (4), 76.61(e2) and (4) or 76.63 (referring to 76.61(e)(2) and (4))}; and (2) certaun stations carried on a 
substitute program bes. as explained in the next paragraph. 

Supetitute Basis Stations: WHh respect‘ arty cistart stations carned by your cable system on a substitute program 
basis under specific FCC rules, regulations, or auihorzatons: 

* Do not fist the station here m space G—dul do list :t in space | (the Special! Statement Program Log}—4 the station 
wes Carried only on a substitute bass. 

° List the station here. and si$o in space |, i! the station was carried Doth on a substitute basis and 2180 on some other 
basis. For futher information conseming substitute basis stations, see page (v) of the General instructions. 

Catumnn 1: List each station's call sign. 

Coturmn 2: Give the number of the channel on which the station's broadcasts are carried in ts own commnunity. This 
may be different trom the channel an which your cable system carried the station. 

Column 3: indicate in each case whether the station is a network station. an independent station, or anoncommercial 
-educational station, by entering the letter “N” (for network), ‘T° (for independent) or “E* (for noncommercal educational). 
‘For the meaning of these terms, see page (Iv) of the General instructions. 

Cokgnmn 4: if the ettion is ‘distant’ enter “Yes.” if not, enter "No." For expianation of what a “distant station’ is, see 

page (iv) of the General instucvons. 

Pee Cotamn 6:  youhave entered “Yes” in cahamn 4, you musst complete entumn 6, stating the basie on which yeureaisle 
systern carried the the distart station during the period: indicate by entenng “_AC* if your cable eystarn carried: 
‘the distant station on a part-tme basis because of lack of activated channe! capacity: If you carried the channet-on any: 
other basis, enter “O”. For « further of these two categones, see page (iv) of the General instructons. 

Coturnn 6: Give the location of each station. For U.S. stations, list the community to which the station is licensed by 
the FCC. For Mexdcan or Carmdiian stations. f arty. give the name of the cormmunity with which the station is identified. 


S. BASIS OF | 6. LOCATION OF STATION 
CARRIAGE 


TPO PRP EEO PPR EEO Se COREE PPR RE SER EET CEE CR eee 


Seer ee eee ere aea Geen ere eee er eee eee ter ee ee eeeeer ree 


“es pl amelie ,¥I 


Serb ewe eee eee eee eee Gee tee ee re eR Ree ewe ere eee ae 


COP e eee eee e EE ERE EERE EET ETE PEPE PROSE ES SRE RU OCC EEE OES? POCO ECOECOR COLES. PORES EER eee eee Tee eee 


WNBC | ee eeee dl ccccccdeee. Yes... en eee ew York, NY... 


eeerert fC eee eer eeaeee 


“eee eeeeeeeeeeee 


ree ew er eee erase 


eee eee ee eeer ever 


Seeeereee Pe eeeeeee 


Sree eeeereeere 


ee CeCe eee enn aeeee 


a 


CCP Ree OR ee eee ere ee eee 


Ce RRO eee ee ee eee 


eee OE Cee reer ee 


PTR PEEEEE LTT 


OCR eee eee ee ee 
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| PRIMARY TRANSMITTERS: RADIO 


in Generel: List every racso station carried on a separate and discrete basis and list those FM stators carried on an 
band basis whose signais were ‘generaily recervabie’ by your cable system Gunng the accounting period. 


Concerning All-Band PM Carriege: Under Copyright Office Regulations, an FM Signal is 
Ai bp FT ee en een mera 
toe 
ee te cee iaonnaten about tre te Copyright Otice Regulator on tis point, see page (v) of the 


General instructions. 


Special instructions 


Cotumn 1: identify tne call sgn of each station carried. 
Cotumn 2: State whether the station is AM or FM. 


-* - 


_—, e 
*ati emer 


“"*.” QuUNTING PERIOD 96/2 


Coturmn 3: If the radio station's signal was electronically processed by the cable system as a separate and discrete 
signa). ndicate ttus Dy placing @ check mark in the °S/D* colurnn. 
Cotumn 4: Give the station's location (the community to which the station is licensed by the FCC or, in the case of 
Mexican or Caracken statons, if ary, the community with which the station is identified). 
= a 
CALL SIGN | AM or Fu | S/D | LOCATION OF ST. CALL SIGN | AM or FM | S/D| LOCATION OF STATION 
we) MX Bee Thomas VT i. | cece @ Ree 
MQKRS... | FM......1 KNEW LARK NE. |e eres foo scocveeee doccechecssscceccsoeeeseoosseee 
MIDA.....! FM... X. Pan. Juan, PR... J... ceeeeee eae 
ae ran veces te artes. Seb. pocellocoscooceeees | Ce error 
WANI.....|.2M...... Kl. LOA. VTi cece cceee cf eceedecceccersceceeceecceeeees 
wae Jem) er be eoix’ wr jo | Nenee oenenenennennenennnenes 
MGOD:.... 4. lestans \..X.5L...Thomas, VI..jj.............f........... | senebsqucntestbecesseeees 
WKAQ..... ,: ee | ee tC es ee | es ren ee pesssenseesssenssenneeens 
ry .EM...... 1..X. Ou SORRRS 0-TE- pansaedoouses fresereeeees | penedhosonececenensososcossess 
MSRAY....4. Blececee 1..%. on od ccococceciiececooescoers Bo ccccccgce cbpecodbooeocccoccoccocceoeeecses 
Wis? —— ee siete re apa. él ee eee D socssasestinens | sapdeededeasemeuseestant 
WRRA..).AM...... nek Or. Croixs..VT.. thee | eae 1 ammepeensebonsereabeas 
rere rere Peer Terre COeEEe CPE PT ES CEE ESET CCS Teer Tere ee eee ee) pp Cetesoeseampoondreossssscosseeseecesssees 
Sasneeinnn RRRIIIINA ORIRA RURREIRAUNROREDRARIIDREN | DOROUIERIIRREN ORUOOROIOS ONEE SROUUIARSSUUUUERRRURREE 
Weerree PTETTititiit TittT TItiiitt ili ttt ttt | Plt de sevccccoes desere be ceccccececcscccoccecece 
ees Nees nes IDSRNnERNERURNDUNOENENE | DOUNDINEINENN ee Pan eneeenserneeenens 
ees odd dee eceecceeeseeeeee eee oP CS Re 
isekesequeeee D  concugnastpnanedssecanccnubedeqeesssiiacediiiesacesensseentiausensdes cipedddbeneessectiseceubassesess 
Sannin a a ane A a i 
TD I ET ee TS I Hae De ccutbenestsesaveseuenes 
sseeeeee _ j . a 
seeereesseces pre eenescees esoespeebecoossececcossonesones eeeerraccores Ioccceeercos decsesheccasccecccssoarescesees 
ae St SE Sn STN sesnceconsonepesnessonsetpooedesanecssestensocensecone 
oe oooh Docsedscossorsersevererersrerses] | coseereneecocheceerescechvord coeeeceenee. 
PTTTTTTTT TTT? TLTTTTT TTT! Tile Ppcceeosceserococesovocooes Sater eeeeeeedeeesses sees desettbeseeecnseseessrseseseres 
corvececes ’ Pe PERETELIELILE EEE CELT Ee CELL LETTE eee) CTT eee 
aeuioiae }..1.. seodoccet docccccscccccccccoccccccccell cocccccsccccedocsesocccccdoccedtecccccccscccccoossceesee 
senate ceedles iiseessensssthxess J-sessesersssesssesescesees a St 
ee ig ea erties sesssssesesvedssarsacsnsedesasabesessesssesssvesveresce 
ve eeeaseederececeuee. fesse foovscccevneescceesseseenen sesenetnabasseneelisnfarnensennecesni 
sacadedeupsnelbiesxeavepse Poses pesseserenccensssecenssen pacsvanngeeasibandeceeuee ieacedheseiedencestescecaeieuss 
as es | A Ok 
veseeeeaees fos seecefrseefsseteusetsernerntecell sosssnnnafeseessessesfeceeesvssssnesvsseneenee 
PEEEETETOCLO. CIEE Terese eee ff +P eenneetenansesnekentee CGereererereederesemeseserssersssecesseesens 
ee ee ene | RSSSGERDRED Raboe seuanasessensaumennannaes shestesotecestbecsneedcaeihcand CCRC Oe eee eee 
sevecees Pp anenehekes pinax paheeaniseeseteseestritents es eeeecceseesdecs | is eee 
DPCP oo oe ee eee eee eee ee Pe ee ee eee eee eee eee eee ee eee.) Fee. eee. es 7 0000000 coomsooes Sete Cee eeeeeeeeeeeeeeee 
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GENERAL: 
in space |, idantify every nonnetwork television program, broadcast Dy a distant stavon. (iat your cable system 


a . 


J 


raneee 
| camed on a substitute basis dunng the accounting penod. under specific present and ‘ormer FCC rules, requiations, 
Sepsttute or authonzations. For a futher explanation of the prograrmrneng that must be inctuded in tus log, see page (v) of the Genera 
Casiege: instucdons. 
, Soe ug | 1 SPECIAL STATEMENT CONCERNING SUBSTITUTE CARRIAGE: 
Les ¢ Dunng the accounting period. did your cable systern Carry, on s substitute basis, any nonnetwork television 
| broadcast by a distant station? Mm Yes No 
Note: if your answer is ‘No’, leave the rest of this pege blank if your answer is “Yes. you must compiste the program 
log in block 2. | 
2. LOG OF SUBSTITUTE PROGRAMS: 

in Generel: List each subsite program on 8 seperate ine. Use abtrevaiions wherever poseidie, df their mearung 
is Clem. i you need more space. please attach eddijonal pages. 

Cotumn 1: Give the ttle of every nonnetwork television program (substitute programm”) that. the accounting 
penod, was broadcast by a cistart station and that your cable system substiiuted for the programrning of another station 
under certain FCC rules, reguiations. or authorizations. See page (v) of the General instructions for further information. 
Oo not use general categories lice “movies* or “hasicetbat.° List specific prograrn Wes, for exummpie, 1 Love Lucy* or “NBA 
Basketet: 76ers vs. Bulls’, 

Cotumn 2: if the program was broadcast ive, enter "Yes". Otherwise enter “No*. 

Column 3: Give the call sign of the station broadcasting the substitute program. 

Column 4 Give the broadcast station's iccation (the community to which the stagon is icensed by the FCC or. in the 
case of Mexican or Canadiar: stations. If asty, he community with which the station is derified). 
on, en CCE 

Column €: State the tes when the substiute program was cared by your cable system. List the times accurately 
to the nearest five rrenuess. Example: a program carried ly « system from 6@:01 :15 p.m. to 6:28:30 p.m. should be simied. 
as °6:00 630 e 

Catumn 7: Gastar the later “Fi # the sted program was eubsthaed for that your system wes required 
10 detete under FCC ruias and regutations in effect during (he ecooustiing period: or letter “P” if the listed program 
was subsntuted for programming that your Sysiarn was permitted to deletes under FCC nutes and requiations in effect on 
October 19, 1976. 

SUBSTITUTE PROGRAM en Sean 7 mcagon 
svanos MonT™ OSLETION 

*. TLS GP PRIDEUNS yesorte] “CAL @en | asranows.ocanon|| amoaY | PROM = TO 
seseeresvevielensesieeeneeets Jecesssefeseseesccesseedesececseceecesescececa|feccessees sesnvecerveceevefecconsen 
PTE TICLE CTCL CLE LOSE ETE ft pp avethee Sp etententenseompeenionnennisenersenen beoceocccs Sm 
panamesuenacaconsauestensanunes os Se eS Oe Stent see 
scoseecoeeocoesosoooncooosseosetbeococce fortesseeeeeeredeccesseesecneeneeeseaboreeenees senecosconneccondbeonccess 
peeeahaoeseesaseusnaceouaseoses Foc coccoceecsceGoccocccccccnccococcccdbeccoccocoloccee:. Sececeses feoscooces 
TET ICC CSCS OCTOee Cee eee ee ee feveeneens oe PPP eee | Pe seeocceeedpoceoccce 
TETTTTLITIT TTT frsseeesfescececenereenfecerenecsessnesnennes be eeereees seeteeccnsseecefensenenes 
ccccccccccccccsccccoccescccoseodsccocces frvssereeeceeedeceeseneeccsreceesescalbertececee|eeese: ee oe 
Tee Pee Tee ee eee Sites tee, ebb beseeeeees ical tela 
Te PLE LITLE TTL frosesseefeccececevensestesseseneesssneesnesnes rrr Sone ce sencooooemecooooes 
pecccoesecconocecoesosecoosces fritesseedeereeeeeseees nenesecceessersensesealpecssesereboneessessnseeers Heeesseen 
SSnnnnIAOnEA NDOURDRODIINNS OORIONES OURORIOSEINS [SOOUOUISEIISSEIIOEEN | NSSEIOE DOOSRIIE-SROREENS IOSREIN 
peccoccoececeococeqeooocceccees frrtseseedecseeceeeenens pose asnkedacncesdeetedisccscceediicesescatttecsésetbenseenes 
SaAaSOSDSSSSODOOONSSD NSOSONS SSEERSSERINS SSSSSSSUESSOSS | HRSSSNSN DOSSSSNE RONSON ORINOE 
OPT Te TC Oe Ce eee ee ee eee ee Ee ree bse eeseees ocean gs macnn ore 
peeccecces coeeeecoccecccoeecoes {oescccsedeccccecccesccedecocsccccccsssssecceselbescscsess seseeecseeneeee dense enees 
seed al anehiscenenenensesnah beeehens f -esesceoscsenfpasssesersssesscosseedosecssecel eeosevesaresseeetbecseeen 
eeueesescscescsocasonsocesseces Deccccendpeseescesscesotbocccsscocscecscesoces bseeteresa|ecssessrseseeaes qeesensees 
pesees ccocccecoeeesooseossosece Drecenecetbosocosenecesednsceeseecoosececcesces pees eceesettuseuses Iewesesecs 
ecccccccccccecccoccccccsscccces fp ccccccedocccccsccccovedvonccceccccscoscccccodbeccccoccel csecccsecccccessdoccccceee 

ft = gn wweeeesseeese cesses seeseesess decceeeee PORE OTe m eee eee eames et eeeeeeeeee pec eee eeeebeeeeees PW, rcccced Ceeeeeeee 
Mecsssserssesessonesnpaseeess frssssssefersecesseseesefessersssssccssesesscrdpessessereleceeessStcsssesedeseseeees | 
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' PART-TIME CARRIAGE LOG 
in General: This space tas in wth column § of space G. !! you listed a station's basis of camage as “LAC for part- J 
ame camage due 1p lack of acovated channel capacty, you are required to complete tts log ging the tots! Gates and 
hours your systern carned hal staton. if you need more specs. please aftach additions pages. penton . 
Cotumm 1 (Call Sign): Grve the ca mgn of every Gistart stabon whose bass of cartiage you identified by “LAC™ in Cantage 
coumn § of space G. , Log 
Cotumn 2 (Detes and hours of Carriage}: For each stauon. list the dates end hours when part-time carnage Occurred P 
Guning the accounting penod. 
° Give fhe month and Gay when the carnage occurred. Use nurnerais, with the month first. Exarnpie: tor April 10 give 
a.” 
« Sate the starting and ending tes of carriage to the nearest quarter hour. in any case where carriage ran to the 
@fd of the te‘evision staPon's broadcast Gay, you May grve an approm7 |? ancding Nour, followed by the abbreviation 
“app”. Exarmpie: “12:30 a.m. —2:15 am. app.” 
« You may group together ary dates when the hours of carnage were the same. Exampie: “S/10-5/14, 6:00 p.m.- 1200 . 
pm.° 
DATES ANO HOURS OF PART-TIME CARRIAGE 
| WHEN CARRIAGE OCCURRED WHEN CARRIAGE OCCURRED 
CALLSIGN | CALL SIGN HOURS 
| OaTE | FROM To DATE | FROM To 
— — 
sseumsanusaeeseliis sJocecseseeccceroeccescoeees | sselvedadwiesennese Rococosecces seoseeeeees 
ann | eh a | I 
sveisietiee ae, ane a inceessbesea estas 
pececooecooeces c frssssseececeeeteseeeeseesers-seeeeereeenes : coPsreeerceereescerbecesesresesssseeenaees | 
Tweet eIOTOeT Cee eee eee ep ccenessoesocososooososess hhh beet) i bees 
ne =n avcnngnnnl even femrinn nnngen 
sesvsesecenvessopesessssonecee eens aeeeietioin | nen : sssiniaelaeseidnehanncconete meaeee 
vsaseasessocansefoneceseseceen ecescosseeteeonscesecncelvonsosecanscsed) evorecosseneeseed seccosesoes eteceseee 
PTTTTITLILI TLL. ema seme stteeeccetecesbeeseesesseceseesabes a. 
PTrTTITTITLELELeiti. Bcssnesssnne steneeeeaaeeseeeestecesens tteeeeeseeeeedeenseserssesssendherseseeaeaentaneeees 
eee eee eee ee eee Geet eee eeeeee : hhh | eee) PELE eee eee) fT eee 
aseekebeenacien deeeveecessesedecerseeesetensersessrenene| oF A VA ae 
TTT TERILIEEELELLLE TELLIET TLL ‘ sensececoroocscoonseses es CORREO Oe eee eee eee eee obese seeee 
OPTI T TITTY Try TT Ty wi nsseeedecceeeeeneesseecesseeeened teensesenseeeeabeceteneecersessubesseeescesscaceseeeess 
en asasevers forsasssavsusas Jessersater dt sosseserors fecconecceccccdbece, a ae 
TITTTTILILITTELs LITT LT LITT 4 see eeseeeees i irre be Ses eseesreesecees suadbedeshonnd seeeceee 
ssvsnesiestvdaesannetiases Beouinntsas: Se scesesese | re sencpivneseatves NNN NN 
WETTTTLIEELELLLE LLL We neeeedeceereeeeeesTrreeeeeeren ens ssvsveconsnseeesessennesnnsepunesceneeeesgeeanee t= 
pecccccccocecors ek eel Se NL seeveeesseascceb osenseneusesesenszesesssensessceesee ses 
amare at. mente: evvecees ) Netasesteaveverhorerecrescecccctboccccene nee 
IE SN. GN NN. a sesetiisnsadeoeaeeauns 
| oe cree mensetpesves proseene pecee =" cceccccoses | PPPPrrrrrr Tre oe sitenneneeens cecccese 
mnie joes js - Ico Pssssssegerss 
* des ee. “te saat a pecccceccoccces  eoececccccecccoes on eaeasebasoneen 
Sarnsunsesharnennefounnuedgenmeneaffcencendfictionenrfanent ion, | 
seSeecerseeees Seen eeateeneneneag ener SER E TOSI IICLE. TEP T TTT TT Tee ndbesdeosveiectesuesses 
nnsseene ae sasnsecsnnasorecoeorenee esse aete onesie esis spss | 
saepoushcanasn Othenandansaces sssecseescsceseeeseceeeee| servers nnsinhnnnnn gn | 
si leceasiusasiranennneneians eee Sesesseabentieti bnsesesekigatereshunio | 
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FORM SAI. PAGE ~ 


LEGAL NAME OF OWNER CF CABLE SYSTEM Gwe me namm) exactly a6 ( a0pees  seace 8 ime | page |) 


SAINT CROIX CABLE TV 003842 


K GROSS RECEIPTS 
instructions: The figure you give in thes space Getermunes the form you file and the amount you pay. Enter the total 
of all amounts (“gross recepts”) paid to your Cable system by subscribers for the system's “secondary transmussion 


Gross Receipts 9 Sefvice” (as ented in space E) auning the accounting penod. For a turtner explanation of how to compute this amount. 
see page (vi) of the General instructions. 


Gross receipts trom subscribers for secondary transmurssion service(s) 


@unng the accounting penod. _. m8... 710,577.79 
IMPORTANT: You must Complete a statement in space P concerning gross recents. mart Sues coon 
INSTRUCTIONS FOR COMPUTING THE COPYRIGHT ROYALTY FEE 
L Use the biocks in this space L to determine the royalty fee you owe: 


+ Complete block |. showing your Mirunum Fee. 
Capyngnt * Complete block 2. snowing whether your system carned any distant television stations. 
Royaity Fee = *_''f your system dic “ot Carry arly cistant television statons. leave biock 3 biank. Enter the amount of the Minimum Fee 
trom block | in the box in Block 4. and pay that amount with your Statement of Account. 
+ if your system did Carry any distant television stations you must complete the applicable parts of the OSE Schedule 
accompanying this formn and attach the Schedule to your Statement of Account. 


> if the number of permutted OSEs caiculaied « part 6. block B or part § o* ths Schedule is 1.0 or less. leave Diock 3 blank. 
and enter the amount of the Mirumnum Fee. from biock | of this space. on line | in block 4. If the number of OSEs is 
greater than 1.0. enter in block 3 the amount of the Base Rate Fee trom part 8 or part 9. block A of the Schedule. On 
line 1 in Block 4. enter wmchever amount is larger the Minwnum Fee trom block | or the Base Rate Fee trom block 3. 


> 'f part 6 of the OSE Schedule was completed. enter on line 2 in block 4 below the amount from line 7 of block C. 
> if part 7 or part 9. block B. of the OSE Schedule was completed. enter on line 3 in block 4 below the surcharge amount. 


seo MINIMUM FTE: All cabie systems with sermannual “gross receipts” of $292.000 or more are required to pay at least 
1 the Minwnum Fee. regardiess of whether they carned any distant statons. This fee is 893 of one percent of the 
system's “gross rece:pts” for the accounting penod. 710,577.79 
Line 1. Enter the amount of “gross receipts” trom space K....... > : : 
Line 2. Multiply the ammount in line | by 00893 
Enter the result here. 
Thus tS yOur Mirwrmurn Fee. ccc cnc e uuu uns > 3..6,345.46...... 


to DISTANT TELEVISION STATIONS CARRIED: Your answer here musi agree with the information you gave in 
2 spaceG. If in space G. you entified any stations as “distant” by stating "Yes" in column 4. you must check “Yes” 
mn tts DIOCK. 
+ Ord your cable system carry any distant television stabons Gunng the accounting penod? 
— Yes—Compiete the OSE Schedule. — No—Leave block 3 below blank and complete line |. block 4. 


BASE RATE FEE: Enter the Base Rate Fee trom either part 8. section 3 or 4. 16,346.84 
or Part 9. block A of the OSE Schedule. ...... oo el. 


‘~e Line |. BASE RATE or MINIMUM FEE: If you did not complete block 3. enter the 
a mimmum fee from biock |. If you completed block 3, enter e:ther the munwmum 16. 346.84 
lee trom block | or the Base Rate Fee trom block 3, whichever is larger... pp 8. - * 


Lune 2. 3.75 Fee: Enter the total fee trom line 7. block C. antiennsnenmen 0 
it none. enter zero. >t 


Line 3. SYNDICATED EXCLUSIVITY SURCHARGE: Enter the tee trom ether part 7 
(block D. section 3 or 4) or part 9 (block 8) of the OSE Schedule. if none. enter 


Line 4 INTEREST CHARGE: Enter the ammount from line 4. space QO. gage 0 (nore 9 
Worksneet) »s 
TOTAL ROYALTY FEE. Aad Lines 1. 2. 3, and 4 and enter total here. ps... 16,386.58 


Rec ws amount 9 ine form of 4 certified check. casmers check. or money order. payaoie 10 Segrster of 
Caoyngns > etectrome payment Do ol senc ca8" 


EXCEPTION: ! you sted the MINIMUM FEE in line | Go not add thus figure to the Total Royalty Fee i the 3.75 lee 
in wne 2 exceeds (he MINIMUM FEE. instead. draw a line tne MINIMUM FEE anc enter the sum from the 
following formula gross recerots x 00893 « total ‘permuttec” OSEs (trom part 6. block 8) « Fee for line | However 
i the totaj “oermtteo” OSEs «s zero then enter 000 on line | 1 


ae 7 . — »@ «+ * “** 
--* + ey Bone 2a? «te 


ee eee a NET es te OT *.” WeUUNTING PERIOD 96/2 


’ Gm mand OF Coma OF Came SYST 


| SAINT CROIX CABLETV 003842 , . 
CHANNELS 


5: You must give: (1) The number of channel's on wnich ihe cable system camned lsievsion brosdcast M 
ggoore to %3 Suoscr Dera. and. (2) the cabie systen's ota vUuTber of ecivaled channets, during the accountng penod. 


Crerrase 
9, Enver the tot number of channeis on wtuch the cable 9 
| system camied cseveien broadcast Stators. ........... saauppocesnsseneensososncososenees lL eocenpsoesoooens rooseed 
2 Emnerfine total number of actvesd — | 
cnarrets on which fhe cable systern carned tevevision broaccas' stgbors 61 
arrt GETRIBRONEEE GETUEED 2... ccccccccccocccececcccccocccocococes coscpeococecscocococcce | cocesososseooooosoocee | 


SSS sh 


INDIVIDUAL TO BE CONTACTED IF FURTHER INFORMATION IS NEEDED: (icertty an individual to whom 


we CBN write or cali edDout Os Sisternert of Account) N 
« Cerans 
neme....weith A- Kirkman Seuasesens  Tetegnone..£ 809) 778-6701 
(ows Comm 
4 
aadrens,..2501 Eatate Diamond inc ccccessssesseeseesessesnsavesvenseeeeees 
Puse Ba Low nen Agcsemes © bate SEE 
Christiansted, St. Croiz USVI 00820 
ceueuuees _ V——————————— 
CERTIFICATION: (The Statement of Account must be certified and sqned in acconiance with Copyngtt Office Oo 
Regsretons. as expianed = the Genera) inaructons.) 
* |, the underngned. hereby certify that (Check one, bul anty ane. of the Dozes ) Certihestian 


i Slee a ee 
o 


@ owner other then corporation or partnership) | wn he duly authorized agert of the owner of the 
" eyetwn as dervited «: ine | of epace 6. and fal 9-< owner is Not a COrpOrEsON oF parreruney, or 


XI (CiBee or partner) | ern an officer (F a carporsson) or s partner (7 parrersiip) of ihe legal entty erdiied 
a8 owre: of fhe capte system nm ine | of space 6. . 


exarered De Stasement of Aormst and hereby Seciare ie peraity of aw that 2 etstemert of fect 
cortiirved heren are true. complete. and correct fo fe bast of my mnowedgs. mformation. and belle/. and are made in 
good tam. (18 U.S.C. Sectan 1001(1988)) 


| | 
' CP Mandertenegrwmmwe 09...0.00 0 .....660005. Recuced RaBecseedoccebconsceses 

, Typedorpinteaname: Feith A. Rickman 

gts : 

| roe Vict President /Chief Operating officer : 

3 | pepper veses' SeseMsssesssosse I ceeeee 

| ¥ caw..February 26, 1997 ! 


- a*-* er **y gmee caces Ee ae ‘7 s0y =: 3323 232 aan 
ACCO™- »*e es ««") 96/.*--. -* -4 ne ; -ORM 2. 
te Sam wah Dre ue 
| SAINT CROIX CABLE TV 003842 
———————EEEEEEEEEEeEEeEeEeEeEeEeEE—E——EEEEE—————TTeeee 
| 


A CONCERNING GROSS RECEIPTS EXCLUSION 
P een adnate. section 11 1(6)(1)(A), ctane Copynght Act by adding the totowing 
soreence 
determing tv total number of sutscribers and he 97088 amounts Dad tb the cable cysiarn for the beac service 
Greens Reasipts Gommddeneieanten casmuiadenn el ptaanytsandnt emaaine, Oo autem aahentniatoadeuneny 
ag, tes premcaaamaaatacaaat ec emma me en 
secBon 119.° : 


4. 


For more intormagon on when to exche fese amounts. see the note on pagetvi} of the Genera instuctors. 


Dunng the accounting period did te cable systen exciude any enounts of gross recests for secondary trarermasions 
a 


ai 


—————— 


| You must compete (us worksheet for hose roye/ty payments suorvited es s rem of a late peymert or underpeynent 


Wesvest : For an expiaruson of vesrest senemamen seu page (v4) Garara 
' 4 Une |. Greer the amount of ate payment or underpeymert it — 
’ 1 >. 
Line 2 Muitipty fine | by he mnterest rate’ and erterfhethesumhere its 
. anys 
fe a Moocececccococceccse pesesecceoenosens 
Une 1 Maugtipty ire 2 by he rumber of days : 
Une 4, Maftpty tie 3 DOZ74"* ernar here and on fine 4, Block 4, ; 
PROD (WAGE 7)... cceecccceeeeeseevenersecseeseusucewenweeeeceeevene 
"| 


“Contact the Licensing Division at 202-707-8150 forthe interest rate for the accounting parted in which the ste payment 
of underpayment ccorred. 


~The 2 the decrnel eqguvaton of 1/385. wich is te terest assessment for one day iste. 


NOTE: if this worksheet coverng a Staternent of Account aireacty sudrlied to the Cooyngh Ofics please 
7 eee ay ny ot First Commurety Served. and Accounting Penrod a3 given n the orignal filing. 


GHEE , cccccccccccveccescccscccccccoccscecccscoteccoceeseccesecccccsecccee;n‘ns cess ctececoetoecccecoccooscoceces 
PEEIEEB oc cscccvccsccccesscesseveccecsececeessesseessoncceseceessoeeeeseescescoceesecccesececetocsecsceesceececes 
eee eeer ee ee ee ee eee ee eee eee eC ee ee eee eee eee eeeeee eevee did hhh ah hh L LET ee 
¢ i i 
POE PORGG ..0.0..002001sscccccssesecesssssesccesessessscecosescccseeccessesseccescocseescesssccsescecececencs | 
. 


BEST AVAILABLE COPY 3 


OSE 


oa ~ 
~ <= < = 


INSTRUCTIONS FOR OSE SCHEDULE 


wha’ 34 OS" 

Te om tan wore eowsters® COSE™ refers to Oe merece ene 

ver Dy . © CaOyrey™ Act © 62cm Gatert \slewsion Saeor camws dy 6 
De eT OOTR™ af scoDWUNG Denog You syserns mul “ence 
io ren nes De cyaty ou owe. 


FORSAULAS FOR COMPUTING A STATIONS OSE 

here act two Gifterery 'ormuies for computing OSEs (1) a Cas formve for 
3! O.stet stavons ued © space G (page Faw (J 8 eam ‘owns io 
(hose ators Camrwo on a SUSSUTWG Dass and ed © epece | (page 5) 
Note ‘Net / 8 OETICUa StAVOT 1S EOE In COM soace G anc space | a OSE 
Us! 0 COTO ed tence ior ‘he! FleUOr ones Ue the Beet forms oe 
agan oe he spece tormaa However. 4 mavors tot OSE 3 or 0 
enceec 13 tu Yoevaewe ' Pvs Neppens contact (es Lceraing Owen 


BAS): FORMULA: FOR ALL DISTANT STATIONS USTED 1 SPACE G 


OF 6A2 (LONG FORM) 
Sep |). Determine he stetion s TYPE-VALUE For owposes of 
comowurg CSEs ine Cooyngtt Act mors 


ges afierey aves 0 dsiev 
depe<trg voor Dev ‘vos | as shown 9 spans G of you Sateen of 


+e ee ee ee eeeeeeee 


Nene he! OCR MuseOnSs are Or Cte gt af *§ commana OSFs 

Step 2: Camnuate he stator s BASIS OF CARPIAGE VALUE The CSE 
fe sreuor 2/90 Cepencs of «5 Dass of caTiages # as oer mn apace 3 
of your Sor SAl ine stalion oes cared par-Ore Decmuses Of ao of 
ecNetes ewe capu'y «(9 Dees Of Carnage vlUs § OSlBrTINed Dy 
Cary Me FuMher dt hour Te casse syeen comes re stm Gre) 
he secemnong pared and (2) Gruiing f of asnber OY The low NeToe + 
noun he savor oT adres over le av Qevy Fe porea ‘he 
pase of astage -wus ‘or al ote sagen: ited « eum 6 3) 5 

ep 3 Vusupy eo eR of erep | by we enh of ve 2 his gees you 
($e Cafucum Gane 9 CSE for he anew petod Now ial ‘ay mere 
Othe (har ose Carned of & DE-4Ne OEE ave 10 ext Of acivued Dawus 
Capeoh) aCe mwumiowaso 68 rol KOorEEy wwe He CSE ud greys fe 

> serme as (NO ‘YO verve | 


SCIAL FORMULA: FOR STATIONS USTED i SPACE | OF $45 
ONG FORM) 

Sweep! 6 or cor EEO carViete fw WhDS of ongare Ma ase) 
(Ne acxpunrt ceror were brostcast we by De manor aw wou 
SUOTEU ed ‘or progres Jetered af es cpu of es cable system 

Theee O78 PrEWEns 10" EE yo Neve ewsred Vas « ase 2 ord 
"? » cour 7 of apeee 1) 

Sep 7 we we eeu of step | Dy He wla Wet Oasys * Te 
rperda 2s 36S <0 6» 2 wep yom) “es Gres vou few caine 
tapers OSE for me accounting pero 


TOTAL OF OSGs 
in gat $ of tre ScPedwe you are esmed to ott wo he O6Es & of oe 
Asta \eremannn SZU0OTY YOU Cable syetern carted Geng fe armrtr, 
percs “his 9 he rom sum of ed OSE s Comnouesd by fhe Dame fowus aw 
Dy We every forme 

*" Meola | Oo oun Compete carts 6 ard 7 of Pe OSE Scoemue. 
ee ower om cave pew 6 are 9 mae 

*0 he weet & more Men 1.0. commas cere 6 and 7 of He OSE 
frense 8 eEpape ew comets per 6 or pero 


TWE POVALTY PEE 
The ‘otal malty ‘es @ doterrined Dy tre Miremasrs ce a | 
he OSE: ae Tre "ar 0 the Game Aere Fee in ecaeen cine tyres 
cre an Cee” Neger "ees eens Tey 30 ERE 0 caruer 
he 1 73 Fee ardor ne Syrocsted Fsrtuswety Charge 
Tre} SF ee | 8 catse fy wer (oc alec i) wre OF IN OB wet 6 fears” 
merwe! added fayons sie asw 24 (98) wl woud nor Neve dee" 
‘ecnmed ode §Co vel wQVavors avi suPorasBors hereate 
owlerred to a8 “he former (CC res”) © etfed on Juve 24 198" he ever 
ue carvenne (he) 7S [ee uae @ fornas based On he member of OSEs 
acces "eve OSEs usec in comovang De 37S Fee wl no be uses 9 
Commuins the Base Pare Fee arc Synecgied Lacuersy Surrerge 
he Synacwted f retuswity Surcharge Catte symens caved © ome 
o 7 par =P a8 mayo \eevtEION ™arkat 28 Gefred by PTO nese ww 
‘aeons Teck! Gaaviete @ Sy~ocated F artverey Suecterre ‘or Ie 
of ery COmrrwronm VF wEeon met pieces 0 Gace 8 como * 
7 * Om Owe Ne COD Cyeter =e wowed hers Geo fare 'o 
ne AO) eye exe) even i effect on sume 24 | 8! 


The Mimumum Fee/The Base Mere Fea Ai canie systems Se SA) (Lore 
Form) must D2y ai east De Merenum Fee eric 3 257". of roe recerns * 
Cane SPER: ent aoe of tore Tar 0 OSE Tuust Cormowe Me Gass 
Rane Hee usrg 2 CtBIutoy Pow La DeSeT OF MO TUMO oO OSE a “he come 
SYS OBys Orme Me Viren Fee ' » me “Save Aate ce © eturnever 
ager. & eccten @ a 1.75 fee’ wd a Syreacoes Exciamy Sw- 
Herge.” as sopicace 


ret iee Perarmtse Swter’ 4 so ™tec 81% ee 6 6 data 
SEtOn whose Camage 6 fo suinec io he 1 7S Aare. Ot 3s ame 
0 Ne Base Sac ana erere aomacape Me Sy~dcsies Canary 


* Caters ener Setar ns8on4s owe cave fy he sytie™ owwer 
1 formar FCC nes 7 ofies on dre 24 1981. 

° \Cerety ery spo" Camed Dru lo re 75 FF oon 8 Subariute enw 
o Dart Orne baws orvy and comnpiote Pe 5 10 Orterreve (he Daron of Ihe 
OSE euarnpt trom tw 1 7S% Aste. 

* Suttec te ~The of OSEs form fs carrade orn Ime 
~werems of OSEs sported ir pen 3 of he Scheduie. ys '5 the ow 
ower of OSEs sarect 10 fe 3 SR Pare Mulipty neve OSEs 1 gross 
roceous « O375. This is Me 1.75 Fee 


* Osterntne § ary porpor of re catie sys 9 located ePw 8 mp 100 
“Ey Wecion area as dsfred by fre &OC ries ar req uieton if effect 
on nerve 24 198° |T o portar of me cate syste 3 locales «9 8 ME 
Corner Marte pet ’ Ines ww 2-8 10 he O™OWIEW 

* Cererrene etch slaves) epwwe * bec 8 pert $s 6 Comm erunt 
ME sao ard cscs 8G tae 8 Corey & arene OF i Das Ore” (ne cabte 
vt | wwe + (hese cet oe ceed pet * ones we “wre 0 he 
conmtvered. 

* Ceterrrune wtnct of ose viauert epee © biecs b part” of he OSE 
S<chedute were Carmen betore Maret To 97 “Nese stems are ererre” 
“vom ine PCC a eyrchcaed exctusivty utes © effect on June 24 (98) |! you 


quality > caicvne he very fee bated une Ne camege % cate 


Gatart Stavors ant yOu eer! 0 do se yu US! Co pute he suTTarze © 
part 9 of Uws Scrwoute 


* Sudtract he exempt OSFs (ror he umn of OSE Cetermned 


bees 6 of part 7 "has Is the total ny niber of OSE s suteect to ho Syncicared 
barry Serna. 


Now he formmuia ‘or commuting me Sywicared Exctverty Sutrarge « 
SWuctures 16 apery a OSE of greater Tarn | 0 The OSE os ions Pen ' 0 
Twhoty Ove “Toes recegts’ + OO} or O67 (as appecedie) & he OSE. 


BEST AVAILABLE COPY 


74 


ee . 2° 


COMPUTIF. — :. 
SCHEDULE 
Determine whether ary of the stalions you carried were *partially-dstant*— 
that is. whether you re(trangmitted the signal of one or more stations fo 
subscrbers located within ine staton's local service eres and, at fie sarne 
ame, 'o other subacnbers located outside that srea. 

° if none of the stations were ‘Dartially-distarn.* caiculate your Gase Fate 
‘ee according to the following rates—or the system's permitted OSEs as 
sported in biock 8, part 6 of from part 5S, whichever is apoticabdie. 

First OSE 893% of ‘gross receipts” 

Each of the second, third, ard fourth OSEs 563% of “gross receipts” 

The Gfth and each additiona) OSE .265%of “gross recepts™ 
PAATIALLY-OISTANT STATIONS—PART 9 OF THE DOSE SCHEDULE 

e if ary of the stations were ‘partiaily-distant®. 

1. Dende afi of your subscribers into “subscriber groups* depending on 
their location. A particular “subscriber group’ consrsts of ail subscribers wno 
ere ‘distant’ wah respect to exactly the same complemem of statons. 

2. identify the communities/areas represemied by each subscnber 


3. For each “subscriber group.” calculate the total number of DSEs of 
fai group's commpiemem of stations. 

if your system ws located whoily outside aii major and smaller lelevision 
markets. give each station's OSEs as you gave them m parts 2. 3, and 4 of 
the Senedute: or 

i any portion of your system is located in a major or smaller telension 
market, give each station's OSE as you gave it in biock B, part 6 of this 
Schedule. 


4. Ceterrmne (he portion of the total “gross receipts you reported in 


am aman cemed FEE—Pans o UP 


clewve 


io ey beet ting (21 2S@ SCHEOULE. PAGE 11. 


space K (pace 7) at ‘safn bie ‘9 each ‘“sudscriber group.” 

5. Calcwiato a separate Gase Fale Fec for each “sudecnber group.’ 
using (1) he rates crven above: (2) (he total number of OSES for that grouo's 
complement of stauons; and (3) the amount of “gross recoipts’ attributable 
to that group. 

6. Add together the Base Rate Fees for sach “subseriber group’ ta 
determine the system's total Gase Rate Fee. 

7. If any portion of the cable system is located in whole or in part withm 
a major television martcet, you may aiso need 10 complete part 9, biock B of 
the Schedute (o determine the Syndicated Exciusiviry Surcnarge. 

What To Oa if You Need More Space on the OSE Schedule. There are 
ne printed continuation sheets for the Sctredule. In most cases the Dianks 
provided should be large enough for the necessazy intormation. If you need 
more space in a particular part, make a photocopy of the page in question 
(identifying il as a “Contnuation Sheet), amer the additional imformatian on 
thst copy, and aftach it to the OSE Schedule. 

Off DSEs. in computing OSEs on the OSE Schedule. you 


‘May round off to no less than the third dearnal post. If you round off a DOSE 


in any case, you must round off OSEs the Schedule as follows: 

© When the fuurth dearnal pomt s 1, 2, 3, of 4 ine third Ceomal remains 
example: 34647 |s rounded to .346) 

® When the fourth decimal powt is S. 6, 7, 8 or 9 the third decimal is 
rounded up—{exampie: 34651 is rounded to 347) 


The example below /s intended to suoplernamt the instructions for caleulat- 
ingonty the Gase Pate Feu for “partially-cistart’ stations. The cable sysiem 
would eiso be subject (o Me Exciuswity Surcharge for “partiaty- 
astant’ statiars, | any portion is located within a major television market. 


EXAMPLE: 
COMPUTATION OF COPYRIGHT ROYALTY FEE FOR CABLE SYSTEM CARRYING “PARTIAL Y-DISTANT, STATIONS 


name fi ot Fare wars tewrnm | STATION os CITY QUTSIDE LOCAL *GACSS RECEIPTS” 
Co tees cartes eran of wath emaene & fressendore 1.0 SERVICE AREA OF FROM SUBSCRIBERS 
& ond C and of of Rapes Cy ans : 1.0 Santa Aosa Stations A B.C,.0 £ $110,000.00: 
— athe | © eae .083 Raped Stations A and C 80,000.00 : 
ee 9) .199 ‘Bodega Stanons A and C 40,000.00 
7 \ | E (nero) Ys Fawvate Stations 8. 0. and & 70,000.00 
° \ TOTAL DSEs 2.472 TOTAL °GROSS RECEIPTS” $300,000.00 
| Gate Aone | Senare Minimum Fee Tota ‘Gross Recents” $300.000.00 
x  008g3- 
First Subscriber Group Second Sutscriber Group Third Subscriber Group 
|| (Santa Rosa) Rapro City ano Godega Bay) (Fasvaie) 
Raped Chy “Gross Receipts” $110,000.00 | “Gross Receipts” $120,000.00 | “Gross Receipts $70.000.00 
‘OSEs 2472 OSEs 1.683 OSEs 1.389 
Base Rate Fee $1,863.91; Base Rate Fee $1,127.67 | Base Rate Fee $778.40 
Seseqs | $110,000 x .00893x1.0 = 98230! $120,000x.00893x1.0= 1,071.60 | $70.000x COS93x10=  4&25.10 
~~. ay) $110,000 x .00563x1472= 911.61 | $120.000.00563x.083= 56.07 | $70,000: 00563x.389% 15230 
f pa = Base Rete Fee $1,493.91 | Gase Rate Fee “T2767 | Base Rate Fee $776.40 
{- #% 
\ — ia Total Beme Rete Fee: $1,893.91 + $1,127.57 + $778.40 2 $3,799.98 
Cm In its cxampie he cable systamn would pey he Gase Fate Fes cecause 4 is larger (nan ine Minimum Fee. and would enter $3,799.98 in space 
~ L. block 4, ine 1, (page 7) te be Baded with ine 3.75 fee and surcharge, 1 appicable, to Getermno As tote Copyright Soyatty Fee. 
1 LEGAL NAME OF OWNER OF CABLE SYSTEW: ACCOUNTING PERIOD 96/2 
Owr =r SAINT CROIX CABLE TV 003842 
9 | INSTRUCTIONS: 
py headed “Cail Sign”: list the cai! signs of all distant stations identified by the letter "O° in column § of ' 
space G (page 3). 
Computation in the column headed “DSE”: tor each independert station, give the OSE as °1.0°: for each network or noncommer- | 
of OSEsfor | cial educational station, give te OSE as *.25.° 
Category “0° ‘ 
Statiors CATEGORY "O° STATIONS: OSEs 
CALL SIGN | OSE CALL SIGN | OSE CALL SIGN _ OSE 
A ATBS a. ree | ie WRAL... he 22 UL | 
WGN no wee lag 
ROR oy eae | ee 
| “-. 
SUM OF DSEs OF CATEGORY “0” STATIONS: ! 
e Add the OSEs of each station. | 3.50 
Enter the sum here and tn line 1 of part 5 of this Sctredule................ os Ferrer 
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ssescnecs:2 | TL SF PPL te: ART et - * CUGUNTING PERICD 96/2 


| UEGAL eaned OF OWNER OF CABLE SYSTEIW _ | 
| SAINT CROIX CABLE TV 003842 7” | - | 
| AITRUCTIONS POR COMPUTATIONG? CBEs FOR STATIONS CARTED PAIN -THEE UE TOLACK OF ATW ATED CHASE. 3 
“APACITY 
Coturmn 1: List the call sign of of cistart statons identified by “LAC in column $ a! space G (page 3). 
Column 2: For each stanon. gwe the number of hours your cable eysiem camed the station dunng the accounnng penod. This figure ot 
| @heasd correspond wih the mformation given in space J. Caicuiate ony one OSE for sach station. OSEs for 
' Column 3: For each station, give ihe total nurnoer of hours that the stabon broadcast over the air during ine accounting penod. 
Column 4: Divide the figure in column 2 by (he figure in column 3, and give the result in decrmais in colurnn 4. This figure must be Category | 
cared out at feast lo the third decena/ point. This is the “basis of camage value’ for the station. = Stations 
. ™ Coiurnm 5: For each independent stadon give tre ‘type-vaiue’ as 1.0." For each network or noncommercial educational station, give 
as °25.° 
OO ee octeminaten tn eatamnatens. eatanshanaes, Round to no less then tre (hid 
decena! point. This is the stators “DSE.* (For more infermation on rounding, seo page (vi) of te General Instructions.) 


CATEGORY “LAC* STATIONS: COMPUTATION OF DSEs 


1. SALL 2. NUMBER 3. NUMBER 4. BASIS OF ‘|§ TYPE 6. OSE 
SIGN OF HOURS OF HOURS CARRIAGE VALUE 

| CARRIED BY | STATION VALUE 

| system | oNaAIR | 

{ > a xz a 
vueeeseuauaaaseres fosssssveseesnnsseemressaeecnnseeeennecpennanscasesenaeeeaneccesssseceennemegeecsscesssnnee 
Ie: Fey wretecorseceesacauecneessvsscsceecocsssesmicnsssssssessoeesnmnsaasesssreseeees 
ee |sasssssersesseesestecesereresasaroreceteoressesecesssaereapbenssesrorescesosemboreeseseecsesenee 

> 

ee |sasorsnsnsncaseqpempensncsescecsoneseMbecsoonesvaescsoeeeMeagoecsssnereseseMenevenssonsenones 
eee? oseerssescoeseneesesennonececesoeenteocnaraescccng arareennssesoafhvonrsesrsereen 
vececeee sessecsobessaneeces cesneeeTtnecesennccesaseempennsesecinsenssnsenBesesannseersscanmecesaccensansnees 
SUM OF OSEs OF CATEGORY “LAC* STATIONS: 
Aad the OSEs of each station. 


Emer the sum here and in tne Z of part § of this Schedule, 


INSTRUCTIONS FOR COMPUTATION OF OS< FOR SUBSTITUTE-BASIS STATIONS: 
Coturen 1: Give the call sign of each station isted m epece | (page 5. the Log of Substitute Programs) @ that statior: 
© Was carried by your system in eubcanuton for a program that your system wes permitted to delete under FCC rules and requiations 
in effect on October 19, 1976 (as shown by iw lener “P” in column 7 of space |): and 


a 


* Sean CO ORs Oe, NEES programs during thet optional camage (as shown by the word “Yes” In column 2 of a hr 
space OS@s 
Column 2: For each station give the number of live, nonnetwork programs carried in substitution for programs that were deleted at Substitute- 
your option. This figure should correspond with the information in epece |. Beste Stations 
Column 3: Emer the number of days in the catendar year. 366, excect im a leap year. 
Cehann 4: Divide the figure in column 2 by the figure in coturmn 3, end give the result in colurnn 4, Founs to no less then ine third 
decrmai point. This ts the stadior’s “OSE® (Fe: + <re information on rounding, see pege (vi) of the General Instructions.) 
— SUBSTITUTE-BASIS ST ATIONS: COMPUTATION OF DSEs eo 
CALL [2NUMBER [3.NUMBER | «.0sE |[1.ca [2NUMBER [3.NUMBER | 4.DSE 
SIGN OF OF DAYS SIGN OF OF DAYS | 
PROGRAMS | IN YEAR PROGRAMS | INYEAR | 
| + y + mz | 
sew ewe tease neennamnnecesse a Seeeeeeereetece o ee eC eee eeeeeei beets en eeweee Gee eeeeeeeeereeees o eeeeeeeeveweree - ereeeere 
es er eee eee eet eesesee peeceee — Geeeessecrsrcesose > eee eeereeeeees rh eeeeeeee | 
. . mteteeeeseseees er eseeeece 
sesssnensefoseccnonsorsoceovaneesesece Rrecseeeee sees Scaceeiseniies Bossssnseserssoes Soceeeteconcscattecseseee | : 
ee Cee aa pamese Mhescsnseeeese b ceccccececcosese src eeeereeseees ns sssevese : 
SUM OF OSs OF SUBSTITUTE-GASIS STATIONS: | 
Add the OSEs of each staton. -0- 
Enter the sum here and in fine 3 of part S of this Schedule, . 2.6... Pye eee cece cece ence ces | | 
——, | 
TOTAL NUMBER _'F OSEs: Give the amounts from the boxes in paris 2. 3, and 4 of thts Schedule, and edd them to prowde the (otal | | 
number of OSEs eppiicabie io your system. 5 
1. Number of OSES HOM BO Zl ccccceaeaeececeeeeceesees » 3,50 | 
ee ee > euaiie Total Number 
3. Number of OSEs trom part 4... eke eee ccc ee ec eeeecseseeeeeesercens > —-v- +0sts = | 
| 
| | 
| TOTAL NUMBER OF OSES 6... esses eeseeseseece tess cesssiseeesteessccesetseecensnvees 150 | | 
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LEGAL NAME CF OWNER OF CABLE SYSTEM: Gwe ihe name exacty a8 4 appears n space 3. une | (page |) 


SAINT CROIX CABLE TV 003842 


INSTRUCTIONS: Block A must be compieted. 
in black A: 
6 * it your answer if “Yes”, leave the remainder of part 6 and part 7 of ther OSE Schedule biank and complete par 8. (page 16) of the 


ton of ° if your answer if "No", complete blocks B and C below. 
3.75 Fre BLOCK A: TELEVISION MARKETS 


is the “cable system” located wholly outside of ali mayor and smaller markets as defined under FCC rules and reguiatons in effect on 
' June 24, 19817 

= Yes—Complete part 8 of the Schedule—DO NOT COMPLETE THE REMAINOER OF PART 6 AND 7. 
= No—Complete blocks B and C below. 


BLOCK B: CARRIAGE OF PERMITTED OSEs 
' Column 1: List the call signs of distant stations listed in part 2. 3, and 4 of this Schedule that your system was “permitted” to carry 


CALL SIGN under FCC rules and regulations prior to June 25, 1981. ‘Note: for further explananon of “permitted station’ see 
instructions for the OSE Schedule.) 


Column 2: Enter the aporopnate letter indicating the basis on which you carned a “permitted station”. 
. BASIS OF (Note the FCC rules and regulations cited below pertain to those in effect on June 24, 1981.) 
| PERMITTED A Stations cared pursuant to the FCC “market quota” rules (76.57, 76.59(b), 76.61(b)(c), 76.63(a) reterring to 
' CARRIAGE 76.61(b)(c)) 
8 speeiey Seen op datas 0 TSN (76.59(d){1), 76.61(e)(1), 76.63(a) referring to 76.61(e)(1) 
C Noncommerical Educational Station (76.59(c), 76.61(d), 76.63(a) reternng to 76.61(d)) 
O Grandtathered Station (76.65) (see paragraph regarding Substitution of Grandtathered Stations in the instructions 
for OSE Schedule). 
E Carried pursuant to individual waiver of FCC rules (76.7) 
°F A station previously carried on a part-time or substitute basis prior to June 25. 1981 
G Commercial UHF Station within Grade-B contour (76.59(d)(5), 76.61(¢@)(5), 76.63(a) refernng to 76.61(e)(5)) 


Column 3: List the OSE for each distant station listed in parts 2, 3, and 4 of the Schedule. ‘(Note: For those stations identified by 
the letter “F” in column 2, you must complete the worksheet on page 14 of this Schedule to determine the OSE.) 


1.CALL .2.PERMITTED — 3.0SE 1.CALL | 2.PERMITTED 3.0SE |/1.CALL’ 2.PERMITTED 3.0SE 
"§iGN . BASIS SIGN | BASIS SIGN. BASIS 
—WTBS......A/B........... * eee eee baceqieenenerscreeisusned 
| .WGN.... eovccee B pecccercece 1..0 | cessed COOP COCO OOOOH OOOO C OOH OCOEM OOOO EO OOOO EO OEE CEEOL EE ODES ereeee 
| WOR. ..b...eee. |: ee 1.0..... Lecce | cccccecccccccccccccccccccllfl coccccccpocccccecececccecceccecceence 
| .WRAL... ooerscee B bec rccccecs 1.0 Terr) | SPREE Gece ee rece eee ree eeOeeer cee ce MM ce reeresOeererererereseersereeverecos 
WBC. .......... B........... 1 ee | ee es | 
oocsesece POPC TTT EL TLE TCC TT CITT CLUE ERECT OTT CUTE ETOTTET SETTER TEPC CT Tee Te Pr re re 
Weer eerT tT CELE TET TeerrTTey? pAPkOe EAGER ESR RSH ees RoR eR EeRE Se ete s COO COOH CH LOOSE OHO HL OLEH COS eCeoeCe 


* SUM OF PERMITTED OSEs—add the OSEs of each station 


ee ee ee ee a | 
BLOCK C: COMPUTATION OF 3.75 FEE 
Line 1: Enter the total number of OSEs from part § of this Schedule..................0..000 0000005. p—i.20 
Line 2: Enter the ‘SUM OF PERMITTED OSEs" from block Babove ........ eee > —i.20 
Line 3: Subtract line 2 from line 1. This is the total number of OSEs subject to the 3.75 rate. 
(if zero. leave lines 4-7 blank and proceed to part 7 of this Schedule) sk > 0 
Line 4: Enter “Gross Receipts” from space K (page 7) 0. ccc ccc cnn eees >i 710,577.79 
x .0375 
Line 5: Multiply line 4 by 0375 and enter Sum N@@ ooo ooo ceeecceceeeeeevceeeeeeee, >» 26,646.67 
7 
Line 6: Enter total number of OSEs from time 3 ccc ccc cece cece ceeues > 0 
Line 7: Multipy line 6 by line S and enter here and on line 2. block 4. space (page 7)... >s..... o |. 
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as sanenmanenasmnti | 


SAINT CROIX CABLE TV 003842 


Name 


SS 


a re caer at pg eam | 
‘strucnons: You must complete this worcsheet for those stanons idenufied by (he jefter °F° in column 2 af binck 6. part 6 (Le. those 
‘ations carned pnor fo June 25. |981 under former FCC rules goverreng pasi-lime and subsufute camage. 
Sowurnn 1: List ine caf sugn for each cistant stavon idontified by the letter °F* in column 2 of part 6 of the OSE Schedule. 
Cotumn 2: indicate tne OSE for ttws station for 2 single accounting pened, occumng between January 1, 1978 and June 30, 1981. 
‘| Column 3: inarcale the accounting penod and year in which the castiage and OSE occurred, (e.9., 1961/1). 
Column 4: indicais the basis of camage on which the station was carried by listing one of the followng letters: 
(Nove tnat the FCC rujes and regulations ated below pertain to those in effect on June 26, 1961.) 
A—Parn-tirre speciaity programrumng: . ON & part-time basis, of specialty programming under FCC nes, sections 
78.S9(d)(1).78.61(e)(1), or 76.63 (reternng to 76.51(e}(1)). 
6—Late-rugnt programming C2 riage under FCC rules. sections 76.59(d)(3), ag Hes or 76.63 (referring to 76.61(e(3)). 
S—Suosctute Carriage under certain FCC rules, reguiations or authonzations. For further expianation see page (v) of the 
Gonerai instructons. 
Coaiumn 5: indicate tre station's OSE for tve current accounting penod as computed in parts 2. 3, and 4 of this Schedule. 
Colurnn 6: Compare ure OSE figures listed m coturnns 2 and S and list the smeailer of the two figures here. This figure shroud be entered 
in bteck 8. cofurnn 3 of part 6 for thts « ation. 


IMPORT ANT: The information you give in columns 2, 3, and 4 must be accurate and is subject to verification trom the designeted 
Statement of Account on file in the Licenserg Onvision. 


PERMITTED OSE FOR STATIONS CARRIED ON A PART-TIME ANO SUBSTITUTE BASIS 
3. ACCOUNTING 
PERIOD 


(a ES eon oe 


W ortshest 


Seow eruue © Ver’, complete blocks B and C. betow. 
If your answer is “No”. leave biocks 8 and C biank and complete part 6 of the OSE Schedule. 


BLOCK A: MAJOR TELEVISION MARKET 


* 6 any portion of the cable system within a top 100 mayor television martet a3 defined by section 76.5 of FCC rules m 
effect June 24, 19617 CO Yes—Compiete biocks 8 andC. Of No—Proceed to part 6 


| BLOCK B: Camage of VHF/Grade B Comour Stations BLOCK C: Computation of Exernpt OSEs 


ls ary station lected m block 8 af pert 6 a commercial VHF station 
that oleces a Grade 6 corvour, in whole or im part, over ine cable 
system? 

7 Yes—Ust each station betow wih its aopropriate permfted OSE 


Was ary station sted in Oiock 8 camic | ary community served 
— oe 
1 


CYee—List eech station below with its appropriate permitted OSE 


velus. 
 No—Enter zero and proceed to part 6. 
| CauLSIGN | OSE || CALLSIGN | OSE 
{ 
peeves coressregpeccsned cseeeeeteanassP sees 
{ oe. oh Me 
| Ce fed fie cceeseeee oo. 
sebbaxecaccun penaudes vee cediescs cae ebeaccevadhersee+s 
} | | 
Ain ak Gee thi 
[ 
TOTALOSEs | | 


Hl ~ | 
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SAINT CROIX CABLE Vv V__ 003842 


a 


Ty ggpisil tise yh "Sta T°" "> OSE SCHEDULE. PAGE 15, 


___d: 


| BLOCK 0D: COMPUTATION OF THE SYNDICATED EXCLUSIVITY SURCHARGE 


7 


i 


wT. | Enter the amount of "Gross Reccipts* from soace K (page 7)...........-.+. Sabuevaseenices »s 
Sesuse 
2 °| A. Enwor tre Total OSEs trom Block B.... 5... eee eee ee ee ec ec ec ence cece eteceeeeeees > 
8. Enter the total number of exempt DSEs from Block C .... 22.2... ee ceeee eee eeeeecreeeee > 
C. Subtract line 8 from fine A and enter here. This is the total number of OSEs 
subject to the surcharge computation. f zero, proceed to perté. .....................- Dh. e--ceceeeereeeeeeees 1| 
© Ig any portion of the cable system within = top SO television market as defined by the PCC? | 
OC Yes—Compiete secton 3 below. © No—Compicte section 4 below. 
SECTION 3: TOP SO TELEVISION MARKET | 
Seonmn Oh er in ein en ne 6 ey en a a ee eae 
3a C Yes—Compiete part 9 of tus Schedule. O Ne—Comprete the appfinanie section be/ow. 
# the figure in section 2 is 4.000 or less,” compute your surcharge here and leave scciion 3b biank. 
A. Enter .00S88 of “gross receipts” (the amount I SeCDOMT) oo... se eee eee aed ps 
8. Enter .00:377 of “gress receipts” (the amount in section 1) peeeotesneseeoseeed >» s— | 
C. Subwect 1.000 from total permitted OSEs (the figure on 
line C in section 2) and enderhere. ce ccc ccc ecee ee eeee >— 
D. Muttipty fine B by line C and ermter here. ........ 2. cece cee ccec ccc ccceeecceeceeecees > 
E& Add ines A and 0. This your surcharge. 
Emter here and on fine 3 of block 4 in space L (page 7) 
Syndicated Rxciusivity Surctarge . ...... 5... ccc cece cece enews eeweceeeecnceceee DEEL ocecceccececeececese 
“if (he tote OSE ig leas tran 1.000 see the note on page 10 of the OSE Inatructions for computing the surcherge. cut 7. 
=— f the figure im section 2 is more twan 4.000, compute your smusctarge here and leave section 3a blank. 
A. Enter .00S89 of “gross receipts® (thw amount in section 1)... kc e eee eee ees »2£—— 
B. Enter .00377 of ‘gross receipts” (the amount in secton 1) .................. pS 
C. Multiply line 6 by 3.000 and enter Mere... .. 2... eee eee ec ee ee ceceeeneeeceeeeteces >> 
D. Emer 00178 of “gross receipts* (the amount in section 1).............-.00.. >t 
E. Subtract 4.000 from total OSEs (the figure on line C in section Z) and emer here p— 
F. Multiply line D by line E and enter Mere ..........0..c-cececccccsceccceceeccettesensecs >? 
G. Add lines A, C, and F, This is your surcharge. 
Erter here and on line 3. biack 4, space « (page 7) 
Syndicased Gmotusivity Surcharge... 0.6... cece cece cc eeeeccccectcccceece Glas scctecnsisasestiees 
SECTION 4: SECOND SO TELEVISION MARKET _| 
Sea | Did your cable system retranerst the signets of ary partisly-dletart islevision staons during the accounting perc? | 
C Yes—Comptete put 9, of the Schedule. C No=Comolete the following sectone. | 
if the figure in section 2 is 4 000 or leas,” cornpute your surcharge here and leave section 4b biank. 
A. Enter .00300 of ‘gross receipts” (the amount in section 1) supesenesauessssebbedesotetecs: pz 
@. Enter 00189 of “grows reouipts” (the amount In evation 1)............. 0000+ ~~ » 
C.Subtrect 1 00 rom ita pemited OSES (he hur on ine Cn secon 2 
ONG GFWOT MOTO... cece cece ene eeteune Seeees tI Me se ewer eeeerees -> 
| D. Multiply ine 6 by line C and enter Mere ow. cece ccc ene cuccveuecccceeeecs ~ = 
lo seeneaeh Gumnentem | 
Enter here and in line 3. block 4. space L (page 7) 
Syndicated Exciveivity Gurctrerge cee ccc ner eweecueencuecs (S.. Sdeeesecetéeeseees 
“lf the totad OSE ts lees than |.000 see the note on page 10 of tre OSE Instructions for computing the surcharge, part 7. | 
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LEGAL NAME SF CWNER OF CABLE SYSTEM Gwe ine name exactly as 4 appears 1 space 8. ine | :page!) 


SAINT CROIX CABLE TV 003842 ome 
; if the tigure in section 2 1s more than 4.000. compute your surcharge here and leave section 4a biank. 7 
A. Enter 00300 of “gross receipts” (the amount in secton!) eee. >= 
Computation 
B. Enter 00189 of “gross recempts” (the amount in secnon!) gS of the 
Syndicated 
C. Muitply line B by 3.000 and enter nere cece cece veces ps Exciusivity 
O. Enter .00089 of “gross receipts” (the amount in secon!) >= 
E. Subtract 4.000 from the total OSEs (the figure on line C in 
section 2) and enter Mere. eee ene eee > ) 
F Muitiply ine O by line E and enter here 6.2 cece ccc ec cece ee >: 
G. Add lines A. C, and F. This is your surcharge. 
Enter here and on line 3. block 4. space L (page 7) 
Syndicated Exciusivity Surcharge... 2... cece cece cece cece eens Mev eivsyesvssveusxenes : 
INSTRUCTIONS: 
You must compiete this part of the OSE Schedule if the total numoer of OSEs you entered in block B. part 6 is more than! .0; however, 8 
if Block A of part 6 was checked “yes.” use the total number of OSEs from part 5. 


* In block A. indicate. by checking "Yes" or “No.” whether your system carned any partiaily-distant stahons. 
* if your answer is “No.” compute your system's Base Rate Fee in block 8. Leave part 9 blank. 


of 
* if your answer is “Yes” (that's. if you Carned one or more parvally-distam stations), you must complete part 9. Leave biock Bbeiow Gage Aste Fee 
blank. | 
What is a “partially-distant station ?” A stations “parnaily-distant’ if. at the time your system carned it. some of your subscribers were | 
located within that station's local service area and others were located outside that area. A television station's “local service area” is the 
area within which it is “entitled to insist upon its signal being retransmitted by a cable system pursuant to rules. regulations, and 
authonzations of the Federal Communications Commission in effect on Apni 15. 1976." 


* Did your cable system retransmit the signals of any partaily-distant television stations dunng the accounting penod? | 


BLOCK A: CARRIAGE OF PARTIALLY-DISTANT STATIONS | 


= Yes—Compiete part 9 of this Schedule. — No—Compiete the following sections. 


BLOCK B: NO PARTIALLY-DISTANT STATIONS—COMPUTATION OF BASE RATE FEE 


_ Enter the amount of “gross receipts trom space K (page 7) 


ps_710,577.79 


Enter the total number of permitted OSEs from biock 8. part 6 of this Schedule. 
(If biock A of part € was checked “yes.” 3.5 
use the totai number of OSEs from pan’ 5.) ...... 00. eee, bh» ° 


Le 


it the figure in section 2 is 4.000 of less, compute your Base Rate Fee 
here ana leave section 4 biank. 


A. Enter 00893 of “gross receipts” (the 6,345.46 
amount insecton!) $ 


> 
, \ 


B. Enter 00563 of “gross receipts” (th 
amount in section 1) | eee ph 4,000.55 


C. Suotract |.000 trom totai OSEs (the 
hgure in section 2) and enter nere | p——2:5 


OD. Muitipty ine 8 by line C and enter nere | >? 10,001, 38 


m 


Add lines A. ana DO. This is your Base Rate Fee. Erter nere 
and :n bicck 3. space L ipage *) 
Base Rate Fee ».$ 16,346.84 
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SAINT CROIX CABLe TV 003842 


ee | 


ee 


Semen | if the figure in section 2 is more than 4.000, compute your Base Rate Fee here afd leave section 3 biann 


4 
A. Enter 00883 of ‘gross receipts* (the s $ 
armour in SECTION 1)... ee ce ee eee e eee ee eet cen eeeeees > 


- gpMmuet ih SOCHIOR 1)... eee eee ee ceeeeeeeeseceeeeeeees >: 


block 3. space L (page 7) 


eee 


in General: if ary of the stations you carried was ‘partiafly-dintant.“ the statute allows you, in cormputing your Base Fate Fee, 'o exctude: 
SD CS RES CD SUD SED ES GENS ES YU ES WES 
exclusion, you must nA 


Fisat: Divide ail of your subscnbders into “subscriber groups.” each group consisting entirely of subscribers that ere ‘distant to the 
samme station or the samme group of stations. 


Next: Treat each subscrider group as 4 # were a seperate cadie system. Deterrmne the number of OSEs and (he portion of your 
oystern's °groes receipts* afiriutabie to inet group, end calculate « seperute Gase Rate Fee for each group. 


Finally: Add up the eeparate Gaze Rate Feus for each subscriber group. Thai total is the Base Rate Fee for your system. 


lmeonant if any portion of your cable system is located witftin the lop 100 teinviion market and tis stagon is not exempt, yOu Must siso 
compute a Gyndicated Exctusivity Surcharge for esch subscriber group. in this case. complete bom biock A and 8 betow. However, # 
your cable systers is wholly located outesdes ef major televenon mariests, cor plete Diack A onty. , 


How to idendfy @ Subecriber Group 
Step 1: Oeterrins the local service ere of each whoty-distam and each partialy<iistart station you carried. 
Step 2: For each wholly-distant end each pertiaily-dietant station you carted, determine witich of vou subscribers were located 


outside the staton's local service aren. A subscriber located outside the local service area of a staiion is “distant to thal stagon (end. 
by the same token, the staton is ‘distant’ to (he subsenbder.) 


Svep 3: Ovide your subscrivers imo subscriber groupe according to the compiernemt of stavors fo which (hey are “distan:.® Each 


subscriber group must consist enivety of gubdecribere whe are “distart” to exactly the sane compiemert of stations. Note tet s canbe 
system will have only one subscriber group when the distant stations 4 Carriod have local serwos areas hat comcde. 


Computing the Bese Rate Fee fer each subscriber group: Block A comains separate sectons, one for eect! of your system's 
subscrier groups. 


in each sector: 

* idently ive ConvrurvGes/arees represerned ty; each subscriber group. 

© Give the call sign for each of the stations in the subscriber group's complemnenm—shat is. each station Wet ‘3 “distant® 'o af of the 
eudsonders in the group. 


oir . 
1) your system is located wholy outede all mayor and smmater ielevison markets, give eech statnon's OSE as you gave i in parts 2. 3, | 
and 4° ¢ this Schedule: or, 


| 2) ary p 4tlon of your system is located in a major or smaller televison markal, ve each station's OSE as you gave ¢ in block 8, part | 
| 6 of this Schedule. . | 
| 


© Add the OSEs for each station. This gives you the tot’ OSEs for the particular subscriber grouo. 


*Caicuiate gross receypts* fram the subscriber group. For further axplanation of "gross rect pts” see nage (vi) of the General instructions. | 


: * Compute a Base Rate Fee for eecn subscnber group using the formula ouitne in block 6 of pat 8 of (his Schedule on the orvoeding | 

page. in making thie computation. use the OSE and ‘gross reapts’ figure appiicabie to ne perticuias sutzscriber group (triat is. ‘he terat 
OSEs for that groug's « nplemernt of statiors and total “gross receipts’ from the subsenpers in that groun). You do not need fo show 
your actual calcutations on the form. For each subscriber group with less than 1.000 OSE use the followwig formula to cormpute the Base 
Rate Few. “Gross Recents’ x 00883 x Tow OSEs for nat Sutscnber Group = Base Rate Fee. 


| 
J 
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SEE SY 252 1 DUNTING PERIOD 96/2 
| LEGAL Sand OF OWNER OF CABLE SYSTEM seen 
¥ SAINT CROIX CABLE TV 003842 7 | 3 
BLOCK A: COMPUTATION OF BASE RATE FEES FCS EACH SUBSCRIBER GROUP 9 | 

SSS \ SECONO SUBSCRIBER GROUP 7 | 
ee comers umm coma 

CALLSIGN | OSE |[ CALLSIGN Ose] CAULSIGN | ost CALLSIGN | OSE Beno fate Pen 
te we eer eereeees peeatrasaase s cgesdpesnesaeceubiensss rrr eee eerie (Peter rerre | Peer rire eee, Syreticnsed 
sexbuccsensneres sal isss eine eenenneaguanes preteens issenccuedessuncecdeevecsectelliehuctcscnseccsnsteetnts Exciusivity 
spaneasacuanteens ee eee ee re Se See oer Surcharge 
cavemen [scocinondlh atsaksiesvernaidbsasinee Meiegcinacwessersioh ssettcsies Be tapevisaineeccbase ber 
Lasbtacassnastoabetsubastons }esssecesescesecpesssecs | cosseseeseeseteeefeessesanecs: er re —_ 
cetera teen eeeesee b  ssauneseet pe eee ee eee eee eeebeseeeee Pee eee? eee | ee ere Sumter 


| ease Rate Fee. Add the Bese Rate Fees for each subscrbe group as shown in fhe boxes above. 
| Enter here ara in clock 3, space | (page 7) 
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ACLCwi 9 F) tF288lFS 1 es 2 fess. : =_OSE SCHECLLE PAGE 19. 
reas mane CP OWNER CE CAME) = 
_ SAINT CROIX CABLE TV 002842 | 
9g BLOCK 8: COMPUTATION OF SYNDICATED EXCLUSIVITY SURCHARGE FOR EACH SUBSCRIBER GROUP | 
If your cable system 1s ocaied w=ttun a top 100 teteusion martret and the stabon is not exempl you Tus 8180 Compute a Syruficared 
Excusmity Surcrerge. indicate wrich mayor televison markst any portion of your capte Systern 's located n as defined by section 78.5 
a ae of FCC rules mn effect on June 24, 1981: 
Bese Rese Fee C First SO mayor tetevrson market C Second SO major ‘sieveion markot 
and INSTRUCTIONS: 
_ Syneiceted Step 1: In Gee 1. give the toc CSEs oy sutscribder group for cornmmeroal VHF Grade & contour stations Gsted in biock A. part 9 of ms 
Brctuetvity Schecure. 
Surcrarge = step 2: in une 2 give tne totals numosr of OSEs by suoserider croup for the VHF Grace 8 contour stators that were ciassuled as “Exemot 
for OSEs* in block C, part 7 of this Schedule. if none erter zero. 
Meant | Step 3: In ine 3 subwect ine 2 trom fine 1. Thes isthe ious number of OSEs used to compute the surcharge. 
Stacors Swo 4: Compute the surcharge for each subscriber group umng the formula outined in biock 0, section 3 or 4 of part 7 of this Schedule. 


in rmmiang tis Computation use “Gross Recewpts* figures apprcabie to the particular group. You do not Need to show your actual. 
Ccaiquiauons on Gus form. 


NOTE: Mt a eubserber group hes lees than 1.00 OSE. use the foflowing formula 1o compute the surcharge. Top 50 Televison Meriat— 


“Gross Recenpts* x .0aS0s x OS@s for he Subscnder Group = Syndicsied Surcharge. Second SO 
Television Merket— "Gross Recoipts’ 1 003 x Surcharge OSEs for the Sudeoriber Group = Syndicated Exctuswty Surcharge: 
FIRST SUBSCRIBER GROUP SECOND SUBSCRIBER GROUP 
Ure 1: Ester the VHF OSEs seewe ‘Une 1: Enter the VHF OSEs .... _| 
Une 2: “Enter the “Exempt OSEs. . Une 2 ‘Emer the “Exernot OSES _. | 
Une 3: Subrect Ane 2 from tine 1 Line 3: Subract fine 2 trom line t 
aro emer here. Ths is (he and erner here. Thies |s the 
‘ total number of OSEs for total nurnoer of OSEs tor 
(ts sutecrider group “tis subscriber group 
subyect to he surcharge Sudyect to the surcherge 
peasebeeeese computaton............ 
SYNOICATED EXCLUSIVITY ! SYNDICATED EXCLUSIVITY 4 
SURCHARGE SURCHARGE 
Fw Grow... ls  cuseusedaneneeseuned Second Grow .......... Oy cokseuaseceaceoneies | 
Line 1: Enter the VHF OSEs Line 1: Enter the VHF OSEs 
Line 2 ‘Enter the “Exempt OSEs. . ‘Line 2 Enter the “Exempt OSE<. . 
Line 3: Subtract fine 2 from line { Line 3: Subract tine 2 from ine 1- 
ard erter here. The is (he and emer here. Ths is tre. 
total nurnber of OSEs for (otal number of OSEs for 
(fs subscriber group Tus subscriber 
sutyect fot the surcharge sudiect to he surcharge 
Computation ............ | ne 
‘SYNDICATED EXCLUSIVITY | SYNDICATED EXCLUSIVITY 
Third Group. ............ vis. ss0seecseeneenen Fourth Group. ........... {R......0..-+eeeereeoens 
TY 
SYNOICATED EXCLUSIVITY SURCHARGE: Add the surcharge {9 each subscnber group #8 shown 
in the boxes above. Emer here and in biock 4. ire of space. (opge7) .iiti‘(i‘(ié‘((#((NjNN NN... s b suagonueeneauceceees 
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August 29, 1996 


Ms. Marilyn J. Kretsinger 
Acting General Counsel 

United States Copyright Office 
Library of Congress 


Copyright 


GCA&R 


Washington, D.C. 20024 


Re: St. Croix Cable TV/Request for Adjustment to Distant Signal Rules as 


With this letter, Howard & Howard requests that the Office of General Counsel provide 
guidance and possibly an adjustment to Copyright Office policy in one narrow area of the 
application of the compulsory license - specialty stations in U.S. territories. Before submitting 
this request, we have consulted on several occasions with Ms. Patricia Sinn of your office. Ms. 
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Sinn’s assistance has been invaluable in orienting our analysis. At the outset of this request, we 
communicate our appreciation for her assistance. 


Howard & Howard represents St. Croix Cable TV ("St. Croix Cable”). In that capacity, 
we submit this request for an adjustment to the Copyright Office’s interpretation of 17 USC § 
111 as applied to cable operators in the U.S. Virgin Islands. Specifically, St. Croix seeks to 
receive similar copyright royalty treatment for distant broadcast signals as cable operators in 
nearby Puerto Rico. 


A. The Problem: Disparate copyright royalty treatment of St. Croix Cable results in 
increased costs and decreased programming diversity in the U.S. Virgin Islands. 


St. Croix Cable currently pays at least 100% more in copyright royalties than similarly 
situated Puerto Rico systems. This directly results in substantially ‘igher costs for cable 
customers on St. Croix. As a consequence, St. Croix cable cannot cabiscast as many distant 
signals as Puerto Rico cable systems. This situation reduces programming diversity in the U.S. 
Virgin Islands. St. Croix Cable’s customers cannot afford the additional fees .equired to import 
the number of superstations enjoyed by many Puerto Rico cable customers. 


When the cost of copyright royalties in St. Croix is compared to such costs in Puerto 
Rico, where cable operators and subscribers pay no 3.75% fee. the disparate burden placed on 
residents of the U.S. Virgin Islands becomes obvious. 


B. The Solution: U. S. Virgin ‘slands cable systems should receive the same copyright 
royalty treatment as Puerty Rico cable systems. 


St. Croix Cable asks that the Copyright Office afford cable operators in the U.S. Virgin 
Islands copyright royalty treatment like that received by Puerto Rico cable operators. In doing 
so, the Copyright Office will recognize the substantial similarity between the U.S. Virgin Islands 
and Puerto Rico as weil as demonstrating sensitivity to the unique characteristics of United States 
island territories. The Copyright Office will also significantly contribute to the promotion of the 
important public policy goal of increased programming diversity, while still ensuring that 
copyright holders are compensated. The Copyright Office has ample authority to make this 
pragmatic adjustment to its rules and policies. Fundamental fairness will be served by such an 
adjustment in this case. 


Cc. The Copyright Office is the proper administrative agency to receive this request. 
As a threshold matter, we recognize that treating a specialty station as a permitted signal 


springs from indireci application of former Federal Communication Commission ("Commission") 
regulations to the compulsory licensing process. Because we seek an interpretation of the 
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application of these regulations. we understand that the Copyright Office might consider passing 
the issue to the Commission. 


To ascertain if the Commission would act upon our request, we conferred with Mr. 
William Johnson. Deputy Chief, Cable Services Bureau. Mr. Johnson, after conferring with 
Bureau Chief Meredith Jones, indicated that the Cable Services Bureau would not entertain a 
request to interpret the application of 47 C.F.R. § 76.5 (kk) (1981) or the Commission's former 
market quota rules. According to Mr. Johnson, the Bureau could not devote resources to 
considering former regulations that it no longer applied. Understandably, interpretation of current 
rules and promulgation of new rules has the Bureau more than fully occupied. We attach 
corresnondence confirming our conversation with the Cable Services Bureau.’ 


The Copyright Office itself has recognized that the Commission is no longer involved in 
specialty station questions.- Determinations of the application of specialty station status to the 
compulsory license remain within the Copyright Office's jurisdiction as shown by the Copyright 
Office's specialty stztion affidavit procedure. Consequently, the Copyright Office is the only 
appropriate agency to receive this request. Administrative efficiency and fundamental fairness 
support interpretation of a rule or policy by the agency that applies it. 


D. Background. 
1. The island of St. Croix. 


Si. Croix is the largest island ir: the U.S. Virgin Islands and encompasses 84 square miles. 
Population totals 51.300. St. Croix lies less than 60 miles southeast of Puerto Rico. The annual 
medium income per household on St. Croix is $22,050, substantially below that of the United 
States.’ 


St. Croix’s economy reflects the lower level of development of Puerto Rico and other 
island territories. 'n addition. devastating hurricanes have further hindered economic development. 


‘See Exhibit |, August 28. 1996 letter to Meredith Jones from Eric Breisach. 


*See e.y.. Notice.. Docket No. RM 94-4. Cable Compulsory License: Specialty Station List, 
60 Fed. Rey. 4639 ("Although specialty station status is determined by reference to former FCC 
regulations tound at 47 CFR 76.5 (kk) (1981), the FCC no longer determines whether a station 


qualifies as a specialty station. The last time the FCC identified specialty stations was in 1976.") 


‘Bureau of the Census. U.S. Department of Commerce. 1990 Census of Population, Social 
and Economic Characteristics. Urbanized Areas 24. 403 (1993) (annual medium income per U.S 
household - $30,005). 
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In 1989 hurricanes destroyed 90% of the island's buildings and left nearly half of its population 
homeless. The 1994 and 1995 hurricane seasons were also very destructive. 


of all U.S. Virgin Island residents are native born. St. Croix’s population is primarily African- 
American. While English is the official language, many citizens speak other languages or 
dialects. A primary spoken language in St. Croix is also the West Indian dialect Calypso. The 
number of residents migrating from Puertc Rico has also steadily increased in recent years. An 
estimated 7,300 persons on St. Croix indicate that Spanish is their primary language.’ 

2. St. Croix Cable. 

St. Croix Cable serves as the primary multichannel video programming distributor on St. 
Croix. A family-run business, St. Croix Cable began operations in 1981 and now serves about 
13,000 customers on St. Croix. Only one net-vork affiliate and one educational channel are 
cee ee teeny, Si Staes eaee my on ale larson Bee nena 


3. St. Croix Cable’s current copyright situation. 


St. Croix Cable currently cablecasts nine broadcast channels.’ Four of these signals are 
local signals’ and include the only channel of network programming available in St. Croix. St. 
Croix Cable imports five distan: signals, including two network affiliates and three superstations. 
Because St. Croix Cable serves a smaller television market, it may carry only one independent 


“29 The New Encyclopedia Britannica 776 (15th ed. 1993). 


‘Statistical Abstract of U.S., 1993, U.S. Dept. of Commerce, Economic and Statistics 
Administration, Bureau of the Census; Worldstream. February 27. 1995. 


*These are: WKAQ, San Juan, PR; WAPA, San Juan. PR: WSVI, Christiansted, VI; WTIX, 
Charlotte Amalie, VI; WTBS, Atlanta, GA; WGN, Chicago, IL; WWOR, Secaucas, NJ; WRAL, 
Raleigh Durham, NC; WXIA, Atlanta, GA. 


"Although characterized as local signals. three of these signals are located on other islands 
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television station on a permitted basis.’ Consequently, St. Croix Cable currently pays the 3.75% 
fee on 2.00 DSEs due to the two non-permitted independents.” 


The economic impact is substantial for a small island cable system. For the 95/1 reporting 
period, St. Croix Cable paid $64,651.05 in copyright royalties on gross receipts of 
$745,299.96.'° This resulted in an average annual royalty fee per subscriber of $10/year or 
$0.83/month. About 86% of this liabilitv arose from the 2.00 DSEs attributable to the two 
imported superstations. For many subscribers, copyright royalties represent nearly 10% of the 
cost of cable service. 


St. Croix Cable subscribers would like to receive four superstations as many subscribers 
do in Puerto Rico. To do so. St. Croix Cable and its customers would have to pay a 
disproportionately high marginal increase in copyright reyalties. Exhibit 3 shows a pro forma 
SA3 based on St. Croix Cable's 95/1 SA3. Carriage of WPIX is added to the DSE schedule. 
WPIX is a popular superstation carried on many Puerto Rico cable systems. 


The addition of one superstation would increase copyright rovalties by nearly 50%. Costs 
associated with the additional 3.75% fee would add $2.50 per subscriber per reporting period, for 


a total of $14.18 per vear, more than the cost of basic service for one month. St. Croix Cable’s 
situation contrasts significantly with that of Puerto Rico cable operators. 


E. U.S. Virgin Islands/Puerto Rico copyright royalty comparison. 
l. Puerto Rico Cable operators pay substantially lower copyright royalties. 


Exhibits 4-6 are 94/2 SA5s for three Puerto Rico cable operators. Two of the systems 
carry four supersiations, one carries three. Each of the systems pays substantially less in 
copyright_fees than St. Croix. This is the case even though the Puerto Rico systems may carry 
more distant broadcast signals and earn higher gross receipts. The chart below demonstrates this 


disparity. 


*47 CFR 76.59(b) (1981). 
"See Exhibit 2, St. Croix Cable TV, 95/1 SA3, p. 13. 


See Exhibit 2. p. 7. 
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U.S. VIRGIN ISLANDS/PUERTO RICO CABLE TELEVISION 
COPYRIGHT ROYALTY COMPARISON 


St. Croix Cable, USVI, | 12,932 | $ 745,300 5 WTBS, $ 64,651 $0.83 | $0.72 
95/1 WGN, 
WWOR 
| TCI Cablevision of 43,872 | $4,579,441 6 WTBS, $111 796 $0.42 | $0.00 
PR, 94/2 WGN, 
WWOR 
WHTV Broadcasting 4,106 $ 572,474 7 WTBS, $ 15,919 $0.65 | $0.00 
Corp, PR, 94/2 WGN, 
-| WWOR, 
WPIX 
Cable Systems USA 19,706 | $2,865,874 7 WTBS, $ 79,692 $0.67 | $0.00 
Partners, PR, 94/2 WGN, 
WWOR 
WPIX 
St. Croix Cable, USVI | 12,932 | $ 753,056 6 WTBS, $ 93.564 $1.21 | $1.09 
(assuming carriage of WGN, 


about $2.1 million less in gross receipts. Similarly, St. Croix Cable ieee 
$77,600 more in copyright royalties than WHTV Broadcasting Corp. when gross recsipts differ 


+ only ote, 500. The impact on subscribers i is severe. ay yep epee 


2. All distant signals are considered specialty stations in Puerto Rico. 


Puerto Rico cable systems are permitted to treat all distant signals as permitted specialty 
stations.'' Puerto Rico cable systems may claim specialty station status for stations other than 


"See p. 13, exhibits +6. Lowarp & HOWARD 
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those listed as specialty stations by the Copyright Office.'> Consequently, no 3.75% fee accrues. 
For Puerto Rico cable systems, the Copyright Office has made a pragmatic adjustment to its rules. 


To St. Croix Cable. this appears to be a sensible accommodation of the unique 
characteristics of one U.S. island possession. Off-air programming is extremely limited. A 
substantial Spanish-speaking population exists. Income levels are significantly below those in the 
United States. All these reasons support the current copyright royalty treatment of Puerto Rico 
cable operators. 


St. Croix Cable t_ the Copyright ce d t S. Vi 
Islands cable operators. The foreign language analysis could be applied to St. Croix, where a 
principal spoken language is the Calypso dialect and many residents speak Spanish. More 
importantly. the essential public interest in programming diversity weighs heavily in favor of 
according the U.S. Virgin Islands cable systems copyright treatment similar to Puerto Rico. 


F. Law and public policy warrant affording U.S. Virgin Islands cable operators the 
same copyright rovalty treatment as cable operators in Puerto Rico. 


1. Copvright Office has authority to make pragmatic adjustments to its rules. 


The Copyright Office has ample authority to adjust its rules in this context. The law has 
long provided administrative agencies, like the Copyright Office, discretion in discharging their 
statutory duties.’ This discretion includes adapting policies and practices to particular 
circumstances.“ Such administrative discretion should be exercised according to established 
principles of fairness and justice.'“ Consequently. the Copyright Office has ample discretion to 
consider the unique economic, cultural and geographic circumstances of St. Croix Cable and other 
U.S. island terntories and acknowledge that distant signals should receive the same copyright 
treatment in the U.S. Virgin Islands as in Puerto Rico. 


"See, e.g. Cable Compulsory License: Specialty Station List, 60 Fed. Reg. 24659 (May 9, 
1995). 


"See e.g. ICC v Parker, 326 U.S. 60. 65 (1944). 


“Permian Basin Area Rate Cuses, 390 U.S. 747, 777 (1968) (agencies may make pragmatic 
adjustments to rules). 


'SAmerican Lines v Black Ball Freight Service, 397 U.S. 532, 539 (1970) ("{I]t is always 
within the discretion of a court or administrative agency to relax or modify such rules . . . when 
in a given case the ends of justice require it"); Dana Corp. v. ICC, 703 F.2d 1297, 1300 (D.C. 
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The D.C. Circuit has expressly recognized the authority of the Copyright Office to develop 
evolving interpretations of 17 USC § 111: 


The Copyright Office certainly has greater expertise in such matters than do the 
federal courts; and while watching over the cable industry may have been a novel 
brief for the Copyright Office when the new Act was passed, that agency has had 
time to accumulate experience." 


The Copyright Office’s accumulating experience must include an understanding of the disparate 
impact of Copyright Office specialty station policy on the U.S. Virgin Islands. "Congress saw 
a need for continuing interpretation of Section 111 and thereby gave the Copvright Office 


statutory authority to fill that role."'’ The Copyright Office will fulfill this role by interpreting 
Section 111 for the U.S. Virgin Islands as it does for neighboring Puerto Rico. 


2. The Commission has recognized that the U.S. Virgin Islands and other 
territories require special treatment on broadcast signal carriage issues. 


Commission precedent supports aligning specialty station treatment for U.S. Virgin Islands 
with that received by Puerto Rico. During the time that the Commission considered specialty 
Station issues. it made clear that cable systems in U.S. ternitories should receive special 
consideration. The Commission specifically identified the U.S. Virgin Islands as a region 
necessitating special treatment. Furthermore, the Commission has stated that the specialty station 


rules_were promulgated to promote programming diversity, not merely to promote foreign 
language programming. The Copyright Office will remain well within this precedent by 
recognizing specialty station status for distant signals in the U.S. Virgin Islands, just as it has for 
Puerto Rico. 


As early as 1972. the Commission indicated that its cable regulations were designed for 
the 48 contiguous states and that territories, including the U.S. Virgin Islands, should receive 
special consideration." 


{W]e believe it appropriate on our own motion that some additional consideration 
be given to the applicability of the rules to cable systems operating in Alaska. 
Puerto Rico, Hawaii. and other areas not included within the 48 contiguous states. 
Because of the unique situation with respect to broadcasting and cable television 
in these areas we believe some special consideration. Thus. for example, it is 


'*Cablevision Systems Development v. Motion Picture Ass'n. of America, Inc.. 836 F.2d 599, 
608-609 (D.C. Cir. 1988). 


"Id. at 610 (emphasis added). 


'’ Memorandum Opinion and Order on Reconsideration of the Cable Television Report and 


Order. 36 FCC2d 326 (1972). © IRRowarp & HOWARD 
ATTORNEYS 
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clear that Section 76.59(d) of the rules regulating carriage of non-English language 
stations could not be applied literally in Puerto Rico where most of the stations 
regularly broadcast in the Spanish language. Alaska . . . is characterized by 
geographical remoteness from the contiguous states, has vast area and small 
population. There are only a few existing television stations and cable television 
systems, and in some instances both the television station and the cable system in 
the same community receive their programming on tape. Neither Hawaii nor 
Puerto Rico has distant signal programming readily available, and both have major 
cities where it could be aguas our access rules ooms ey His likesy thas 


comparable arsed arable areas within the 38 


t_to cable in these areas we believe it late t 
compliance applications from th ad is... We believe this 
is an appropriate method of proceeding, since these areas are not likely to be 
strictly comparable to those areas for which the rules were designed." 


The Commission later adjusted its application of specialty station and other rules for Puerto Rico 
in recognition of the special circumstances of cable systems located outside of the contiguous 48 
states.” The Commnasien allowed carriage of distant = in Puerto Rico as qoy stations 


ble without dimini stations’ ability to se ut ic." Again, the 
Saabs made this ad hoc adjustment to its rules because those rules "were designed with the 


characteristics of the forty-eight comtiguens states in mind.” The Copvright Office will serve 


3. The adjustment will promote the important public policy goal of increased 
programming diversity. 


The current disparate treatment of U.S. Virgin Islands cable systems adversely impacts 
programming diversity. Cable customers on St. Croix cannot afford the substantial copyright 
costs of additional distant signals. Cable customers on nearby Puerto Rico enjoy more diverse 
programming at significantly lower cost. By treating U.S. Virgin Island cable operators and 
subscribers the same as their Puerto Rico counterparts. the Copyright Office will eliminate the 


"Id. 


Cable Television of Puerto Rico, 46 FCC2d 1096 (1974). ¥ 4 (intent of specialty siation 
rules “was clearly to promote diversity of programming"); Cable Television of Puerto Rico, 68 
FCC2ld 609 (1978). 


"68 FCC2d 609. © 7. 


so @”* 
Id. a% 2. HOWARD & HOWARD 
ATTORNEYS 
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economic disincentive to cablecast additional distant signals in the U.S. Virgin Islands. The 
substantial public interest in programming diversity provides ample policy support for this 
application of 17 USC § 111. 


Congress has provided clear direction on the vital public interest in programming 
diversity. 


There is a substantial governmental and First Amendment interest in promoting 
a diversity of views provided through multiple technology media. 


sess 
It is the policy of this Congress in this Act to -- . . . promote the availability to 
the public of a diversity of views and information through cable television and 


other video distribution media.” 
Similarly, the courts and the Commission have long emphasized the importance of diverse 
programming. 


The public welfare requires the Commission to provide the ‘widest possible 
dissemination of information from diverse and antagonistic sources’ and to guard 
against undue concentration of control of communications power.” 


Recently, the Commission underscored the fundamental importance of diverse programming, 
Taran of tap and ——. remains the comerstone of Commission regulation."* 


Foam Wien. & tas chenady Gano co. Panto Meo aciie ecbentbam om cooms cam exaiitend 
programming at a lower cost. To increase programming diversity in the U.S. Virgin Islands. the 
Copyright Office must extend this policy to include those island territories adjacent to Puerto 
Rico. 


1992 Cable Act § 2(a)(6) and (b)(1). 


“Joseph v. FCC, 404 F.2d 207, 211 (D.C. Cir. 1968) citing Associated Press v. United States, 
326 U.S. 1. 20 (1945) and Scripps-Howard Radio, Inc. v. FCC. 189 F.2d 677, 683, cert. denied, 
342 U.S. 830 (1951). See also, FCC v. National Citizens Committee for Broadcasting, 436 U.S. 
775. 795 (1978). 


>Notice of Proposed Rulemaking, MM Docket No. 95-92. FCC 95-254 (released June 15, 
1995) at 4 7 (emphasis added). See also In re Hopkins Hall Broadcasting, Inc., Memorandum 
Opinion and Order, FCC 95-331 (released September 5, 1995) at ¢ 10, n. 5, citing Asscciated 


Press v. U.S., 326 U.S. at 20. HOWARD & HOWARD 
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4. Treating U.S. Virgin Islands cable systems like those in Puerto Rice will have 
a de minimis impact on copyright owners. 


In addition to promoting programming diversity, the interpretation sought here will not 
conflict with the duties of the Copyright Office in implementing 17 USC § 111. Most broadly, 
the purpose of Section 111 is to structure an efficient mechanism for compensation of copyright 
owners for non-network programs cablecast far from the original area of broadcast.” The 
interpretation of the Copyright Office rules and policy requested here will not impede the 
achievement of this purpose because the change will have a de minimis impact on copyright 
owners for several reasons. 


First. St. Croix Cable serves a tiny fraction of U.S. cable subscribers. There are currently 
61,700.000 cable subscribers in the U.S.-’ St. Croix Cable serves only 2/100 of 1% the nation’s 
subscribers. The other cable systems in the U.S. Virgin Islands serve even fewer subscribers. 
Any adjustment to Copvright Office rules that would affect royalty payments from the U.S. 
Virgin Islands will not create a statistically significant impact on aggregate royalties received by 
copyright owners. 


Any slight impact on copyright owners is further ameliorated by payments St. Croix Cable 
must already make to cablecast distant signals. St. Croix Cable must pay affiliate fees «> each 
superstation carned. This is not a case where a cable operator “bootlegs” via microwave a distant 
signal. St. Croix is obligated under carnage pu to pay for the extuement to access 
satellite transmissions of superstations. | : 53 
Superstations also earn substantial revenue from national advertising an! 


As a result of increased advertising revenue ana affiliate fees that cable operators must 
pay, the likelihood of undercompensation of copyright owners is negligible if U.S. Virgin Islands 
cable operators receive the same copyright treatment as those in Puerto Rico. 


G. Conclusion. 


Existing Copyright Office policy results in a tiny minority of U.S. cable subscribers 
bearing a disparate economic burden for access to distant signals. U.S. Virgin Islands cable 


Cablevision Svstems Development Co., 836 F.2d at 603. 


“Implementation of Cable Act Reform Provisions of the Telecommunications Act of 1996, 
Order and Notice of Proposed Rulemaking, CS Dock. No. 96-85, FCC 96-154 (rel. April 9, 
1996). © 26. 


“Cablevision Systems Development Cu. , 836 F.2d at 603. ("Because national advertisers will 
pay to reach any incremental viewer. networks will be willing and able to pay copyright holders 
the full value placed on the receipt of the program by viewers.") 
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operators and subscribers paying substantially higher copyright royalties than their counterparts 
in nearby Puerto Rico. The U.S. Virgin Islands share with Puerto Rico the characteristics of 
ethnic and linguistic diversity, significant population segments where English is not the primary 
spoken language, low economic development compared to the United States, and extremely 
a Se ee eee 


By interpreting 17 USC § 111 and the applicable rules to apply similarly to all U.S. island 
territories, the Copyright Office will eliminate the current disparate burdens imposed on U.S. 
Virgin Islands cable customers and will enhance programming diversity in a region where distant 
signals are essential. 


cc: St. Croix Cable TV 
Eric E. Breisach 


UD 26\coc\stcrour\sscrour 896 


HOWARD & HOWARD 
ATTORNEYS 


9S 


COPYRIGHT 


Re: St. Croix Cable TV Request 


Dear Mr. Cinnamon: 


, I am responding to your letter dated August 29, 1996, regarding 
LIBRARY specialty stations in U.S. territories, and specifically, your request for "an adjustment 
 —— to the Copyright Office’s interpretation of 17 USC § 111 as applied to cable operators 
in the U.S. Virgin Islands.” Your request is made on behalf of your client, St. Croix 
Cable TV (St. Croix Cable). In your letter, you ask that St. Croix Cable be treated 
similarly to cable operators in Puerto Rico regarding carriage of distant signals as 
specialty stations. The Copyright Office considered your request, examined the 
that it cannot modify St. Croix’s distant signal carriage obligations under 17 U.S.C. 


§ 111. 
Washington 
a I. St. Croix Cable claims that the Copyright Office is the proper 


administrative agency to receive this request. 


A. Copyright Office authority and procedures. 


The Copyright Office is the agency charged with the administration of 
the cable compulsory license, 17 U.S.C. § 111, which significantly references Federal 
Communications Commission (FCC) rules regulating the cable industry. In an effort 
to update the FCC specialty station list, the Office adopted procedures for periodically 
compiling a specialty station list in 1989,' basing qualification for specialty station 
status on former FCC rules.’ 


As you know, the FCC regulations at 47 C.F.R. § 76.5(kk) are no 
longer in effect. However, specialty station status is significant in the administration 
of the cable compulsory license by the Copyright Office because a cable system may 
carry the signal of a television station classified as a specialty station at the relevant 


' $4 FR 38461 (Sept. 18, 1989). 


47 CFR 76.5(kk) 1976). 
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non-3.75% royalty rate for “permitted” signals. The Office understands that this set 
of circumstances presents your client with a dilemma as to which agency can grant St. 
Croix Cable’s request. The FCC no longer considers questions relating to specialty 
station status; the Copyright Office does not have the authority to grant exceptions to 
the former FCC rules even if the rules are relevant to 17 U.S.C. § 111. 


B. Who may file for specialty station status. 


To recognize individual broadcast television stations’ specialty station 
status for the record, the Office requires that stations file affidavits attesting to that 
status, and retains the affidavits in its public files so that Licensing Division 
examiners, copyright owners, and general members of the public may refer to them 
in connection with claims to specialty station status. Broadcast stations may request 
placement on the specialty station list; cable systems that carry these stations list them 
as specialty stations on their semi-annual statements of account, filed with the Office 
pursuant to 17 U.S.C. § 111. 


Specialty station status may be requested by broadcast television station 
operators, not by cabie operators. You write that St. Croix Cable would like to carry 
another (a fourth) superstation, but cannot afford to do so because the increase in 
royalty payments would be too burdensome. You point out that cable systems in 
Puerto Rico have a lighter burden due to the FCC’s 1974 ruling. 


You indicate that the fourth superstation St. Croix Cable would carry 
would likely be WPIX, New York. WPIX has not filed an affidavit with the Office 
attesting to specialty station status. {n addition, as an Eng!ish language station carried 
in a territory where English is the official language, specialty station status would not 
be proper or appropriate for WPIX if it were carried in St. Croix. 


I. U.S. Virgin Islands cable systems show'd receive the same copyright 
royalty treatment as Puerto Rico cable systems. 


In 1985, the Copyright Office examined the question of classification 
of English language stations as specialty stations in Puerto Rico and in other parts of 
the United States, and whether English language stations may be carried as specialty 
stations in U.S. territories where English is a foreign language. 

Although the FCC granted special status to Puerto Rican cable systems, 


it did not issue an overall decision regarding importation of English language stations 
into areas of the United States other than Puerto Rico. At the time the FCC's 


r \ps\eucrou} ja 
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decision about distant signal carriage in Puerto Rico was made, English was classified 
as a foreign language there, and distant English language stations could be carried as 
specialty stations based on the fact that English language programming was “foreign” 
language programming in an area that still officially was Spanish speaking.’ 


The FCC interpretation was in effect on June 24, 1981, and remained 
applicable to cable carriage in Puerto Rico under 17 U.S.C. § 111. The FCC had no 
general, settled policy on the importation issue as of June 24, 1981. Because the 
FCC’s Puerto Rico ruling was an ad hoc decision, the Office declines to extrapolate 
from that decision to apply it to other situations or other areas of the United States. 
The Copyright Office does not have authority to apply the FCC’s adjustment to Puerto 
Rico systems’ distant carriage requirements to any area other than Puerto Rico with 
respect to the 3.75% non-permitted royalty rate. 


Il. Disparate copyright royalty treatment of St. Croix Cable results in 


increased costs and decreased programming diversity in the U.S. Virgin 
Islaads. 


You mention that your request could be granted by adjusting the distant 
market signal quota for St. Croix, so that St. Croix Cable and its subscribers would 
be treated as Puerto Rican cable systems and subscribers are treated. The request 
would be granted in the interests of fairness and program diversity. The Office does 
not adjust signal carriage quotas under § 111. Cable operators may adjust payment 
of royalties for distant signal carriage if and when the relevant market changes, or in 
cases of merger and acquisition of systems. It appears that no such situation has 
occurred in relation to St. Croix Cable. 


Issues pertaining to program diversity are not within the Office's 
purview. The Office is not authorized to regulate program content. Copyright 
compulsory licensing laws were written with the Congressional intent of assuring 
copyright owners fair compensation for uses of their works that would occur beyond 
the scope of their abilities to negotiate.‘ 


of Conan nd eas ox Ox 2 San Case 1 F.C 24 617 (19: Re Anan of 


Rico For Certificate of Compliance 68 F-C.C. 24 609 (1978). 
‘ H. Rep. No. 1476, 94th Cong., 2d Sess. 89 (1976). 
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Administration of section 111 involves “the complex and economically 
important problem of ‘secondary transmissions’....“° When receiving and filing 
engage in a comparative process designed to measure program content, equalize 
subscriber fees, analyze demographics, or promote or ensure diversity of cultural 
content. These activities are not part of the Office's legal responsibilities. Therefore, 
the Office cannot grant St. Croix Cable TV’s request based on concerns of program 
diversity or disparity in cable subscriber fees in different parts of the United States. 


IV. Conclusion 


On February 6, 1997, the Office received a letter from Senator Orin 
Hatch, Chairman of the United States Senate Committee on the Judiciary, requesting 
that the copyright compulsory licenses be reviewed for possible reform. The emphasis 
was on section 119, the Satellite Home Viewer Act, but there is also concern about 
reform in the cable compulsory license, section 111. As part of its review, the Office 
would be able to comment further at that time. 


The Office must apply its policy and regulations. We do not have ihe 
authority to grant St. Croix Cable TV’s request to receive similar copyright royalty 
treatment for distani broadcast signals as cable operators in Puerto Rico. 


Sincerely, 
(de 9. ay 


Marilyn J. Kretsinger 


Mr. Christopher C. Cinnamon 
Howard & Howard 

222 Washington Square, North 
Lansing, MI 48933-1817 
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April 22, 1997 
Ms. Nanette Petruzzelli, Acting General Counsel Comment Letter 


Copyright GC/I&R 
P.O. Box 70400 
Southwest Station R _ 
Washinoton, DC 20024 M 9 t 


Dear Ms. Petruzzelli, . No. A 


em oo -eces 


This letter is written to inform you of the Hemingford 
Cooperative Telenvhone Company's viewpoint on the Revision of 
Cable and Satellite Carrier Compulsory Licenses. 


The Hemincgford Cooperative Telephone Company is a small rural 
local exchange company serving 900 telephone customers, 500 
direct satellite subscribers, and 300 internet subscribers. We 
are located in a community of 1000 people in rural Nebraska. 


The following comments are specifically addressed to the so- 
called “white area” restriction of retransmission of television 
network stations. 


Current restrictions are not necessary and are not appropriate in 
today's rural markets. Restrictions limit consumers and 
advertisers choices and access to new technology. For example, 
consider that most consumers in rural Nebraska only have access 
to one or two channels and these are often poor quality “snowy” 
pictures at the best. By disallowing satellite and cable 
operators to provide network signals, subscribers are left with 
liitle or no choices. 


Grade B signal intensity is not an appropriate measure because 
digital technology has raised the standard in picture quality. 
Requiring a low standard of reception only discourages investment 
in technology upgrades. 


Competition provides consumers many options and assists 
technology deployment. By allowing other carriers to provide 
network signals, consumers benefit from the variety offered 
through competition. Local network affiliates as well as cable 
and satellite carriers that compete in any area will work harder 
to differential their products to gain customers. Customers will 
ultimately gain better programming, better signal strengths and 
quality and more choices. 
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Rooftop antenna should not be part of the signal intensity 
measurement. Rooftop antenna, like satellite dishes, are an 
investment the consumer make to receive programming and should be 
optional equipment. If the signal intensity measurement requires 
a rooftop antenna, consumers are required to purchase additional 
equipment without a choice of which equipment (thus signal 
provider) they want. Consumers who are required to use rooftop 
antenna are forced by legislation into a given system which 
limits consumers choices. Rooftop antenna are exactly like 
satellite dishes (small direct satellite dishes or large cable 
system dishes) in that they are intended to boost the signal 


reception. 


Thank you for the opportunity to provide you feedback. If you 
have any questions please call me at (308)-487-3311. 


TL Ys | 


Theron W. Jensen 
TWJ/njs 
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irEery. Clellite Systems : 
~J9 Commercial Street 
Diller, Nebraska 68342 
‘CMERAL COUNSEL | 
Gr COPYRIGHT 4 
April 24, 1997 gh 28 197 
RECEIVED 
Ms. Nanette Petruzzelli, Acting Gen. Counsel — 4 
U. S. Copyright GC/ & R Comment Letter 
P.O. Box 70400 
Southwest Station RM 7-1 


Washington, D. C. 20024 


Dear Ms. Petruzzelli, Me. «fi 


My name is Randy Sandman, General Manager of DIODE CABLE DBS in Diller, 
Nebraska. We are a DIRECTV service provider and a member of the National Rural 
Telecommunications Cooperative. We are a subsidiary of Diller Telephone Company- a 
small, rural telecommunications provider in Southeast Nebraska. 


It is the feeling of our Board of Directors that now is the time for change in regards to the 
"white areas” that restrict us from providing network television service to our customers. 
Now is the time to allow us to provide the best service possible to our subscribers by 
allowing them the freedom to choose the programming they want. 


The Telecommunications Act of 1996 has made it painfully clear to us as a telephone 
company that competition is upon all of us in the wide array of telecommunications 
businesses. If a consumer has the “right” to choose their local telephone provider, why 
can't they choose the medium to receive network television programming? The days of 
protectionism are over and competition is here. 


Times and technology have changed. As a telephone provider we have prided ourselves 
in keeping up with trends in our business and providing exceptional customer service and 
quality. the local network affiliates can survive if they can adapt to the new competitive 
climate and make their programming "wanted" as much as our satellite delivered 
services. 


The network programing provided on the Digital Satellite System is superior in picture, 
quality, and sound. With new digital technology, local affiliates have the same 
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capabilities to provide this to customers. Will they? We believe they will drag their feet 
as long as “white arcas" and “grade b" signal contours exist. 


You have a tremendous task at hand. Please consider lifting the protectionist restrictions 
on satellite programming. Please allow consumers the freedom to choose their 
programming source. And finally, please allow us to continue our tradition of providing 
the best service possible to all of our customer base. Thank you for you attention in this 
matter. 


Siacerely, 

Keds Sambo 
Randy Sandman 
General Manager 


Dicde Cable DBS 
Diller, NE 
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COMMENTS OF U S WEST, INC. m af 


Robert J. Sachs 
The Pilot House 
Lewis Wharf 
Boston, MA 02110 
(617) 742-9500 


Brenda L. Fox 
1020 19th Street, N.W. 
Suite 700 


Wasnington, DC 20036 
(202) 429-3122 


Julia K. Kane 
7800 East Orchard Road 
Suite 490 


Englewood, CO 80111 
(303) 796-6014 


Its Attorneys 


April 28, 1997 
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IV. 


The Compulsory License Performs Market Clearing Functions Which Are as 
Essential Today as They Were When First Adopted ....................... 


A. Broadcast stations do not have the rights to clear their broadcast 
day for cable carriage ............. 2... eee eee eee eee eee 


B. Broadcasters and broadcast program suppliers have refused 
to secure the rights to clear cable retransmissions ................... 


The Marketplace Has Fully Adjusted to the Compulsory License 
to Provide All Appropriate Compensation to Networks and Program Suppliers ... . 


A. Retransmission of local signals to local audiences does no more 
than deliver audiences whom the broadcaster intends to reach 
and for whom the program suppliers have already been paid ............ 


B. Retransmission of network broadcast signals to national 
audiences does no more than deliver audiences whom the 
network intends to reach and for whom the program 
suppliers have already been paid ............... 20.00 c eee cece eees 


S. Through program supply contracts, "superstation taxes" 
and similar payments, program suppliers are already paid 
for carriage of non-network programming to distant markets ............ 


Sunset of the Compulsory License Would for the First Time Impose 
Copyright Liability with No Available Market Clearing Mechanism ........... 


A. Prior sunset dates have not produced market clearing mechanisms ....... 
B. Full copyright liability has not previously been imposed in the 


law, and has been used only as an instrument to suppress 
cable's development ............ 0. cece eee eee eee eens 


Compulsory Licenses Should Be Applied to All Competing 
Multi-channel Video Providers .............0. ccc cece cece cence eens 


A. Section 111 applies to all terrestrial MVPDs ...................... 
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B. The per-subscriber fee of Section 119 should apply to MVPDs 


with uniform, national packages .. ..............-....22----2-. 13 
C. DBS Carriers should be permitted to opt into full cable status, with 
all of its rights and obligations ......................02222005. 14 


V. The Section 111 License Can Be Improved by Remedying the 
"Phantom Signal” Pootlem ..... ccc ccc ccc ccc cccccccccscccccccces 18 


LIBRARY OF CONGRESS 
COPYRIGHT OFFICE 
Washington, D.C. 20540 
In re: ) 
) 
Revision of the Cable& ) Docket No. 97-1 
Satellite Carrier ) 
Compulsory Licenses ) 
COMMENTS OF U S WEST 


U S WEST, Inc. ("“U S WEST") submits these comments concerning the copyright 
licensing regimes governing the retransmission of over-the-air broadcast signals, as requested by 
the Copyright Office notice of March 17, 1997.' U S WEST owns the third largest cable 
television distributor in the United States, Continental Cablevision, and serves approximately five 
million domestic cable customers. U S WEST also holds a substantial partnership interest 
(25.5%) in Time Warner Entertainment and an array of video program and other production 
interests. In addition, U S WEST provides local exchange service in a fourteen-state telephone 


The Office has solicited comments on a broad array of questions. U S WEST's 


Comments focus on five areas: 


' Revision of the Cable and Satellite Carrier Compulsory Licenses, Docket No. 97-1, 62 Fed. Reg. 13396 
(March 20, 1997). The deadline for filing was extended to April 28 by Order of April 11, 1997, 62 Fed. Reg. 
18655 (April 16, 1997). 
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IV. 


The compulsory license continues to serve a market clearing function which is essential 


for cable operators, television broadcasters, and their program suppliers. 


There is no justification for additional compensation to the networks or to any of the 
program suppliers participating in a market which has fully adjusted to the license. The 
license assures that programming which has already been fully paid for is not paid for 
again. It permits program suppliers to “superstations” and other retransmitted stations to 
be fairly compensated for distant signal carriage without sacrificing the market clearing 


functions of the compulsory license. 


The repeal or sunset of the compulsory license would disrupt, rather than facilitate, 


market transactions. 


To promote competition and regulatory parity, conditions must be placed on DBS 


retransmission of local signals. 


The Section 111 license can be easily improved by eliminating the anomaly known 


colloquially as “phantom signal” attribution. 
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, The C , Li Perf Market Clearine Functions Which Are / 
Essential Today As They Were When First Adopted 


The Notice begins wita the basic question of the continuing need for compulsory 
licenses. The Section 111 cable compulsory license is as essential today as it was when adopted 
20 years ago. In the early 1970s, when compulsory licensing was first explored, all parties, 
including program suppliers to the broadcast industry, agreed that it would be impractical to 
impose full copyright liability and expect every cable system to obtain a private copyright license 
from each program supplier to each broadcast station carried on cable. MPAA President Jack 
Valenti explained it this way in testifying to Congress in 1974: 


Mr. Badillo. Would it be possible for us merely to say that it is a copyright and then 
leave the question of the amount to be paid to be settled in the marketplace? 


Mr. Valenti. I would have to tell you that I think there would be administrutive 
difficulties in the free play of the marketplace. That is what the compulsory license was 
created to avoid, such an administrative difficulty; & compulsory license covering all 
signals, lessening the paperwork, lessening everything.’ 


As a result, retransmission of broadcast stations was first defined to be « “performance” 
(triggering copyright liability) only when the “compulsory” license was created to clear those 
rights, on a blanket basis, with distribution of a royalty pool among all claimants to the 
underlying TV shows. As the FCC has summarized: "in this compromise--between the two 
extremes of no copyright protection (as existed prior to 1976) and full copyright protection-- 
Congress struck what it found to be a fair balance between the rights of the copyright owners and 


copyright users in order to advance the paramount rights of the viewing public.’ 


2 Quoted in Inquiry into the Economic Relationship Between Television Broad. and Cable Television, 79 
F.C.C.2d 663, 804 (1980). 


> Id. at 805. 
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More than two decades later. the situation remains the same. There is no workable 


alternative to the compulsory license system. 


A. Broadcast stations do not have the rights to clear their broadcast day for cable 
carriage. 

A TV broadcast station buys only limited rights in series, motion pictures, and 

other programming. Typically, it acquires rights only for a limited number of free broadcasts 

over the air to its local market. As a result, stations do not have the nights to clear their 


broadcast day for cable carriage. 


It would take thousands of negotiations for cable operators to clear all copyrights 
in a “private” market. The negotiations would be perpetual because network lineups change 
regularly and local stations routinely change their broadcast day. The need for advance notice, 
negotiation, and clearance for a dozen stations in each market would be overwhelming, if not 
impossible. and would create an impenetrable barrier to carriage of local stations, let alone distant 


signals.“ 


On average. Continental Cablevision's cable systems carry about nine local and two to three distant broadcast 
stations. every one of which broadcasts an ever changing assortment of programming. 


4 
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B. Broadcasters and broadcast program suppliers have refused to secure the rights 
to clear cable retransmissions. 

Cable networks (like TNT and HBO) with negotiated through-to-viewer 
programming rights are able to directly license the programming for cable carriage. Broadcasters 
have refused to change their program acquisition practices to place themselves in position to clear 
their broadcast day.’ Certainly, broadcasters who wish to model themselves on cable networks 
could also obtain through-to-viewer rights through their program supply contracts. Having failed 
to do so, broadcasters rely on the compulsory license to clear cable carriage. For example, in 
almost every retransmission consent agreement which Continental Cablevision reached after 1992, 
broadcasters specifically declined to clear copyrights, and referred cable operators to the 

Likewise, commercial networks (ABC, CBS and NBC) have the ability to obtain 
the national rights to cable and satellite retransmission of the broadcast network feed when 
assembling their lineups. Every commercial network today owns basic cable networks for which 
they clear rights through to the cable subscriber.* For broadcast feeds, however, the commercial 


broadcast networks have declined to secure such rights. 


* In the early 1990's, one broadcast network urged TV broad-asters to purchase all the rights needed to begin 
to clear their program day for retransmission in the private cable market. The overty're was rebuffed by the program 
suppliers. Testimony of Preston Padden, Tr. 3768-69 (April 15, 1997), Adjustment of Rates for the Satellite Carrier 
Compulsory License, Docket No. 96-3 CARP SRA, 62 Fed. Reg. 9212 (Feb. 28, 1997). 


* For example, MSNBC (NBC), CMT (CBS), and ESPN (ABC). 
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U S WEST believes that until all broadcasters assemble the rights to clear their 
broadcast days for cable retransmission. there is no private markei alternative to the compulsory 
license. The broadcasters and program suppliers are as dependent on the compulsory license as 


are cable operators and satellite TV providers. 


While providing essential clearances functions, the compulsory license has not 


derogated program owners’ rights of fair compensation. Whether one analyzes carriage of local 
signals, network programming, or distant non-network programming, it is clear that the 


marketplace has fully adjusted to the compulsory license to provide all appropriate compensation. 


A. Retransmission of local signals to local audiences does no more than deliver 
audiences whom the broadcaster intends to reach and for whom the program 


suppliers have already been paid 

Under Section 111, “local” is generally defined as the Area of Dominant Influence, 
which is the commercial market to which the station is assigned for advertiser “ratings.” Local 
retransmission serves the interests of local broadcasters who are fundamentally in the business 
of delivering audiences to advertisers. Advertisers fully compensate broadcasters based on the 
local market. Carriage of local signals under the cable compulsory license does nothing more 


than deliver programming to its intended audience.’ Hence, under Section 111, carriage of local 


7 


From the outset, both the Supreme Court and Congress recognized that retransmission of local signals to 
local audiences was not a “performance” for which a royalty should be paid. In Fortnightly Corp. v. United Artists 
Television, Inc , 392 U.S. 390, 399-400 (1968), the Court viewed such carriage as no more than facilitating viewers’ 
reception of signals which had been intentionally broadcast for their viewing. Congress reached the same conclusion. 
See, H.R. Rep. 94-1476, 94th Cong. 2d Sess. at 90 (1976). 
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signals does not carry a royalty in recognition that programming has already been purchased for 
delivery to that local market, and that the program suppliers have been fully compensated for that 


delivery. 


B. Retransmission of network broadcast signals tc ational audiences does no more 
than deliver audiences whom the network intends to reach and for whom the 


program suppliers have already been paid. 

Likewise, national carriage of broadcast network programming does nothing more 
than deliver programming to its intended audience. Commercial broadcast networks (ABC, 
CBS, NBC*) purchase programming for national distribution, with all program suppliers pricing 
their product accordingly." The networks sell advertising on the premise of national exposure 
to that programming. The networks in fact compensate their terrestrial affiliates (about 
$600M/year for 97 million television households, or $0.50/home/month) to disseminate that 
national programming with ads intact. In short, compensation for national distribution of 
programming is fully paid at the point of sale to the networks and to advertisers. To account for 
this, Section 111 values a distant network affiliate at 0.25 of a non-network station to eliminate 
compensation for the programming delivered by the network. Compensation is paid only for 
carriage of non-network programming (¢.g., local news) inserted by the local affiliate, when such 
programming is carried outside of the affiliate's intended local market. 


’ In the rare instance when a cable system carries 1.0 distant signals, it pays for a minimum of one. However, 
only 1% of systems fall into this category. Docket No. 96-3 CARP SRA, Tr. 3029 (T. Larson, April 10, 1997). 


* POX is not yet treated as a network under Section 111. 


HR. Rep. 94-1476 at 90. 
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There is no justification fer further compensation to networks. Added 


compensation would be nothing more than a windfall.’’ 


C. Through program supply contracts, “superstation taxes" and similar payments, 
program suppliers are already paid for carriage of non-network programming to 
distant markets. 

Carriage of non-network programming into distant markets is carriage to a new 
audience. That carriage is covered under the compulsory license. In addition, the program 
supply market has made adjustments for market effects which may not be accounted for in 


present . vyalties for carriage of distant non-network programming. 


Every program supplier which sells to WTBS knows it is selling to a national 
audience, and would not rationally price its product based solely on the Atlanta DMA. WTBS 
sells national spots to finance such national buys, actually replacing national ads for local in the 
feed uplinked as a superstation. WTBS is also required to make supplemental superstation 
payments to Major League Baseball.'’ In similar fashion, the NBA knows that WGN has a 
national audience, and has worked out private payment arrangemer’s, akin to a superstation tax, 


to allow the Chicago Bulls to be carried on that superstation.'’ Likewise, the WB network sought 


'' Last year. the majority of NBC's profits came from unm-xpected success on the Summer Olympics. That 
did not translate imto a mcher pool from which to buy better programming. GE instead declared a record dividend 
which its Chairman attributed in pert to the Olympics. See. Steve McClellan, Big Y ea for Big Four, Broadcasting 
& Cable. Mar. 3. 1997. a 5. Also see. Genera Electric Co., Reuters Financial Service, Jan. 16, 1997. 


12 


See Steve McClellan, TBS to go basic. Braves or mo, Broadcasting & Cable, April 21, 1997, at 11. 


See Chicago Prof? Sports LP v Natwonadl Basketball Ass'n. 9S F.3d $93 (7th Cir. 1996) 
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out WGN for affiliation to launch a new network for national distribution of its network feed. 


The market provides ample opportunities for adjustments around the compulsory license, and 
those adjustments abound. 


From the point of view of local stations, distant signal importation is of little 
consequence to the audience ‘or local commercials. Supposed audience diversion from waiching 
local stations has been a theoretical concern for decades. Whenever pressed to demonstrate the 
effects, broadcasters have been unable to present credible evidence. Local stations have recently 
testified that they do not even bother to counterprogram against such imported signals.’ If there 
has been any loss of audience share, it has been to cable networks, whose ratings continue to 
climb and whose development served as the bedrock upon which the “must carry" rules were 
successfully defended in the Supreme Court. There is simply no basis for assuming that distant 
Signa. importation is of consequence to local broadcasters. Today, heavily penetrated VCRs have 
probably done more to reduce viewing of commercials that any multi-channel video technology, 
yet the broadcasters have enjoyed record profits. There is simply no factual basis for an impact 


tax, as suggested in the Notice. 


The market is obviously resilient enough to account for the compulsory lic. nse, 
and it has done so. This is not different in kind from the manner in which the ma:ket has 
adjusted to all other broadcasting regulations, such as limits on territorial exclusivity, limits on 


group ownership, payment for (or free grants of) digital spectrum, restrictions on network/affiliate 


Docket No. 96-3 CARP SRA, Tr. 825-27 (testimony of William Graf, March 18, 1997). 
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relations, and limits on program exclusivity in cable network program agreements. The 
compulsory license should not be regarded as a derogation of a free market in TV rights. Rather, 
the license should be viewed merely as part of the carefully woven fabric under which all parties 


have learned to operate, and under which all parties benefit. 


A. Prior sunset dates have not produced private market clearing mechanisms. 

Imposing some sunset review, as suggested in the Notice, is tantamount to repeal. 
A lesson may be learned from review of the satellite compulsory license, which was adopted in 
five year increments. When Section 119 was first adopted, it was assumed that within five years 
the broadcasters would be able to clear the broadcast signals privately at "fair market" rates. 
However, by 1994 it became evident that the broadcasters were no closer to obtaining the rights 
to clear the broadcast day than they had been in 1988. The license was extended through 1999, 
on terms which have created a contentious hearing a underway at the Office,'* and equally 
contentious “white area" litigation." Rather than creating private clearance mechanisms as 
originally assumed, the networks used the sunset review in 1994 to change the rate adjustment 


standard to the broad standard under which the rates are now being re-arbitrated at considerable 


“ Adjustment of Rates for the Satellite Carrier Compulsory License, Dkt. No. 96-3 CARP SRA, 62 Fed. Reg. 


9212 (Feb. 28, 1997). 


16 


See ,¢.g., Cannan Communications v. Primetime 24 Joint V enture, No. 2096-C V -086 (N.D. Tex. 1996): and. 
CBS, Inc. v. Primetime 24 Joint Venture. No. 96-3650 CIV-Nesbitt (S.D. Fla. 1996). 
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time and expense. There is no indication that a sunset date for the Section 111 license would 


be any more successful in creating private market clearing mechanisms. 


Imposing sunset review dates defeats the certainty necessary for business planning. 
Continental Cablevision, like other cable operators, is routinely required to commit to 10-15 year 
franchise agreements. Continental has also entered into a long-term “social contract" with the 
FCC requiring $1.7B of investment in capital and the addition of an average of ten (10) new 
programming services per system. In an effort to minimize consumer disruption, Continental 
tries to limit the frequency of rate increases to intervals of a year or longer. Not knowing the 
terms of the license introduces needless uncertainty into already complex franchise renewal 


B. Full copyright liability has not previously been imposed in the law, and has been 
used only as an instrument to suppress cable's development. 


It must be recalled that compulsory licenses emerged not as a departure from full 
copyright liability, but as a political accommodation after courts had found broadcast 
retransmission not to be a copyright "performance." In the 1960s, the broadcast networks sought 
to use copyright litigation as a weapon to constrain the emergence of cable television. In 
Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390 (1968), the Supreme Court 
rejected those efforts, resulting in immediate regulatory response. At the behest of broadcasters, 


the FCC imposed a nearly devastating programming freeze on the cable industry.'’ The cable 


"7 See, 47 CFR. § 74.1107(a) (1971) (regulations requiring case-by-case FCC review and approval of every 
distant signal carried by a cable system). 
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industry emerged only by conceding to the so-called "Consensus Agreement" adopted by the FCC 
in 1972.'* As part of the Consensus Agreement, the cable industry agreed with Hollywood and 
the broadcasters not simply to treat retransmission as a performance, but to simultaneously create 
a streamlined clearance and royalty payment mechanism. The satellite industry survived a similar 
attempt by the broadcast networks to use copyright litigation to halt an emerging industry." 
Sunsetting the compulsory licenses does not return the parties to status quo ante. Prior to the 
Copyright Act. cable retransmission was not deemed a performance at all. As a result, sunsetting 
the licenses without defining retransmission as a non-performance would, for the first time ever, 
create full copyright liability without a clearance mechanism, throwing all parties into the 


impossible situation which the 1976 Act was designed to avoid. 


The Notice asks whether the compulsory licenses for cable and for satellite may 


be applied to all technologies; whether the licenses should be unified or harmonized; and how 


local signal retransmission, like that performed by cable, may be accomplished on DBS. 


'* Cable Television Report & Order, 36 F.C.C. 2d 143 app. D, at 313-317 (1972). The Consensus Agreement 
included must carry, territorial exclusivity, distant signal quotas. and the present copyright arrangement. 


'Y When a satellite carrier in the 1980s uplinked network affiliates and began to offer them directly to backyard 
satellite dish owners, the commercial broadcast networks sued for copyright infringement, and won in the district 
court. That decision was ultimately reversed on appeal, when the | 1th Circuit held that the carrier was a cable 
system with its headend in the sky. National Broad. Co., Inc. v. Satellite Broad. Networks, Inc., 940 F.2d 1467 (1 \th 
Cir. 1991). Although the Copyright Office rejected that decision, Congress adopted Section 119 to provide some 
measure of certainty for the nascent Direct to Home (DTH) industry. Satellite Home Viewer Act of 1994, Pub. L. 
No. 103-369, 108 Stat. 3477 (codified at 17 U.S.C § 119 (1994)). 
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A. Section 111 applies to all terrestrial MVPDs 

All terrestrial multi-channel video providers ("MVPDs") should be eligible for the 
Section 111 cable license. Section 111 is designed to be expansive in its definition of "cable." 
As the Office determined April 17, 1997, the license covers so-called SMATVs, despite the fact 
that the FCC specifically excludes these facilities from the definition of cable. In 1994, the 
license was amended to explicitly cover MMDS (“wireless cable’). Today, the license should 
be construed to cover all terrestrial technologies which might be classified as cable. Cable, 
SMATV, MMDS, LMDS, telephone overbuilds, and Open Video Systems ("OVS") are 


fundamentally competing technologies which should have comparable rights and responsibilities. 


B. The per-subscriber fee of Section 119 should apply to MVPDs with uniform, 
national packages 


There is one particular distinguishing feature of satellite which makes it more 
appropriate to use Section 119. Cable (and other terrestrial MVPD) signal carriage complements 
vary by locality. The carriage depends on local ADIs, signal carriage history (either of each 
operator or of competing grandfathered systems), local quotas which vary by market size, and 
other local variables. These are susceptible to local calculations of the specific complements 
offered. By contrast, satellite operators have standard packages for a national audience. This 
difference leads to national average royalty schedules such as those originally adopted in Section 


119 in 1988. 


The Notice asks whether the per-subscriber fee of the Section 119 satellite license 


should serve as a model for Section 111 reform. As demonstrated by the contentious hearings 
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before the Office. the arbitration standards under which the Section 119 license is now being 
adjusted are fundamentally vague and unworkable. Under no circumstances should the Section 
111 cable royalty be modified to introduce the artificially high royalties of Section 119, or the 


vague arbitration standards which spawned them. 


The market has already adjusted to current Section 111 rates, with Major League 
Baseball “superstation taxes," NBA equivalents, syndication contracts negotiated with 
superstations with full accounting for their national audiences, advertising rates which internalize 
cable retransmission, substitution of national spots for local on uplinked stations, and 
retransmission consent contracts in which broadcasters explicitly rely on the cable compulsory 
license to clear copyrights. To increase Section 111] rates now would do no more than bestow 
a windfall on parties who have already arranged for fair compensation through and around 


present compulsory license rates. 


C. DBS Carriers should be permitted to opt into full cable status, with all of its rights 
and obligations. 

In view of the vigorous competition between DBS and other multichannel 
providers, the most desirable solution would be to reduce the regulatory burdens on all. But so 
long as one provider is required to operate under substantial regulatory constraints and 
obligations, then for purposes of parity and fair competition, those rules should be applied to ail. 


Accordingly. direct-to-home (DTH) carriers should have the right to carry local broadcast signals, 


but only if the carriers are subject to the obligations imposed on cable operators. These include 


the fundamentals of the 1972 Consensus Agreement, and new public interest obligations imposed 


in 1992 on vertically integrated cable operators. If a DTH carrier is to operate as a cable system, 


it must abide by these same requirements. At a minimum, this would include (1) must carry, 


(2) distant signal quotas, (3) exclusiv'ty, and (4) program access. 


(1) 


Must carry. Any cable system which carries local broadcast signals must carry them all. 
Cable operators are required to carry all commercial broadcasters licensed to each ADI, 
up to 1/3 of channel capacity. They must also carry all nearby public broadcasting 
stations. Cable operators are required to import a distant PBS if one is not available 
locally. Each broadcaster is given several options of channel position, which most 
exercise in order to maintain their off-air channel position or to be placed in the lowest 
numbered channels, where remote controls begin their surfing. No cable operator may 
provide any video programming without first selling all of the must carry signals to 
customers. In addition, those must carries must be delivered unscrambled to promote 


compatibility with customers’ television receivers. 


Any DTH carrier wishing to carry local signals must step up to these same obligations. 
The notion that a DBS carrier could carry only selected local signals is contrary to the 
express purpose of must carry to prevent discriminatory exclusion of any local 
broadcaster. Continental Cablevision provides service to more than 1,000 communities, 
and provides each with all of the required must carry broadcast signals within 1/3 of its 


channel capacity. If DBS carriers face capacity limits which constrain such carriage, then 
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(2) 


they should provide local signals via satellite only to those markets in which they can 
carry all must carry signals. Where they cannot accommodate all must carry signals in 
a market. they can utilize integrated broadcast antennas, as Rupert Murdoch recently 
proposed to the Senate Commerce Committee. Alternatively, the must carry rules could 
be amended for all MVPDs, to extend carriage requirements only to broadcasters who are 
significantly viewed within a market (as was the case under the FCC's 1987 must carry 
rules). Permitting DBS carriers to cherry pick local stations or to deny them their 
preferred channel assignments will defeat the very interests identified as constitutionally 
compelling by the Supreme Court in Turner, and would distort competition among 


multichannel providers.” 


Distant signal quotas. Cable systems may import only a limited number of signals into 
local markets (depending on market size, proximity of TV stations, and history of signal 
carriage on the cable system). When the FCC deregulated these distant signal quotas in 


1981, the copyright rules were immediately adjusted by the Copyright Royalty Tribunal 


w 


Turner Broad. Sys. Inc v. FCC, 1997 U.S. LEXIS 2078, 65 U.S.L.W. 4209 (U.S. Mar. 31, 1997). 
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to reimpose the quotas.” DTH carriers should be subject to equivalent quotas limiting 
the number of imported distant independent stations. 


(3) Exclusivity. Through syndicated exclusivity, broadcasters with exclusive exhibition rights 
to movies and series in their markets have the right to require “black outs” of those same 
programs from imported signals carried on cable systems. Parallel “network 
nonduplication” rules require blackouts of imported network programming when it is 
available from a local broadcast affiliate. "Sports blackout" rules provide similar 
protection for the live gate receipts of local teams by requiring black out of home games 
from local and distant broadcasts. Every satellite signal comes with a data stream in 
which individual receivers are addressed. We suggest that these data streams be 
addressed by zip code so that the syndex obligation imposed on cable will also be 
honored by DTH carriers. The same addressability might be employed to comply with 
sports blackout. "White area" limitations applied to DTH are the counterpart of network 
nonduplication. They are designed to give primacy to the local network affiliate if it is 
available over the air. The mechanics of these restrictions might well be improved, but 


they must remain in place for DTH. 


- The standard royalty for distant signals is a graduated scale of royalties which changes with the number of 
distant signals carried. The first “distant signal equivaient" (independent station) is valued at a royalty of about 0.9% 
of basic service receipts. (Basic service is the level of service on which all broadcast signals may be received.) The 
second, third, and fourth “DSEs” are valued at a royalty of about 0.6%. The remaining DSEs are valued at about 
0.3%. The CRT was an agency created by the 1976 Act to adjust rates under certain circumstances, such as when 
communications law changed. In 1982, the CRT imposed a dramatically higher royalty on any signal which would 
not have been allowed under the old FCC quotes. The rate, 3.75% of gross receipts, has served to re-impose the 
old signal quotas and reassert the primacy of the Consensus Agreement. Fewer than 15% of subscribers receive any 
3.75 signal today and the number of 3.75 signals continues to decline each year. The CRT has since been abolished 
and its duties have devolved to the Copyright Office. 
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(4) Program Access. The 1992 Cable Act imposed additional obligations on vertically 
integrated programmers and distributors. Under these “program access” rules, 
programming which is affiliated with cable operators must be made available to cable's 
competitors. There are also severe constraints on exclusive programming contracts. If 
DBS is to operate as a cable system, then programming which is affiliated with DBS 
carriers must be made available to other MVPDs under comparable program access rules. 
There should also be the same constraints on exclusive satellite programming contracts 


as there are on cable programming contracts. 


Vv. 


The Section 111 License Can Be Easily Improved by Remedying the "Phantom 
Signal" Problem. 


The Notice seeks comment on possible methods to streamline the Section 111 
license. Continental Cablevision has fully adjusted to the current licensing arrangements and 
fears that the “streamlining” cure may be more troublesome and disruptive than the complexities 
which we have already internalized and handle routinely. There is, however, one anomaly which 


can readily be corrected. This is colloquially known as the “phantom signal” problem. 


Under Section 111, larger systems pay royalties which vary with revenues and 
signals carried, using the “long form" Statement of Account SA3. Under Section 111, smaller 
cable systems (those which earn less that $292,000 in basic revenues over 6 months) pay lower, 


less complex royalties.” In order to prevent large systems from artificially carving themselves 


2 See, 37 C.F.R. § 201.17(dK2Ki) (1996). 
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up into smaller systems to qualify for this rate, the Act defines as a single “cable system" those 
communities which are served from a single headend.” That is quite understandable and 
conforms with technology and communications law. But the Copyright Act also defines as a 
single system those cable communities which are under common ownership and are contiguous 


with one another, even if they are not integrated facilities.” 


In and of itself, this is not a problem, if it is used to distinguish large SA3 systems 
from small. But it becomes a problem if one aggregates the signals carried on separate systems, 
rather than merely aggregating revenues to determine whether one should file on the SA3 "long 
form.” For example, cable MSOs often swap systems in order to assemble regional clusters 
within a particular market. Over the past decade, for instance, Continental has acquired other 
cable systems in New England in order to form clusters in the region. Continental has also 
swapped systems with other MSOs so that it can “cluster” in New England and other MSOs can 
concentrate on their particular regions. As a result, Continental today owns cable systems from 
Maine to Connecticut, served by dozens of separate headends. Some might label these 
communities “contiguous” if they were willing to overlook rivers, terrain, and other barriers 
which led to their development as separate systems in the first place. Each system carries a 
different variety of signals. Systems in Massachusetts carry signals in the Boston or Springfield 
ADI, while systems in Connecticut look to the Hartford ADI. 


» 17 USC. § I11(f) (1996). See Compulsory License for Cable Systems, Docket 77-2, 43 Fed. Reg. 958 
(Jan. 5, 1978); 42 Fed.Reg. 61051 (Dec. 1, 1977). 


* Id 
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Under some interpretations. when systems are acquired in regional clusters, any 
signal delivered to any customer in any part of a “contiguous” system is deemed to be carried 
to every customer in every other contiguous system. In some acquisitions, this expansive 
interpretation of “contiguous” has had dramatic consequences. It meant that when System A, 
which carried WTBS and WGN, came under common ownership with System B, which carried 
WTBS and WWOR, both systems would be deemed to carry three distant independent stations, 
even when each carried only two. If these "phantom" signals are attributed to systems that do 


not and cannot receive such signals, royalties are inflated beyond the intended levels. 


A corollary of this phantom signal attribution policy is a mechanical quirk on the 
Statement of Account forms. Under Continental Cablevision's "Social Contract" with the FCC, 
it offers a “Basic Service Tier" (BST) and a separate, optional “Migrated Product Tier” (MPT) 
which sometimes includes superstations. By the math of the Form SA3, every BST customer 
is deemed to pay for any broadcast signal in the MPT, whether or not they buy the MPT. For 
example, if 9500 customers pay $10 to receive the BST, and 500 customers pay that plus $2 
more to receive an MPT package of three distant signals, then 10,000 customers are taxed as 


though they are all paying $100,000 plus $1,000 more for receipt of all signals. 


The Office solicited comments to resolve this problem in RM 89-2, but has not 


resolved the matter.” The solution is straightforward and well within reach. The SA3 forms 


2 


See. Compulsory License for and Merger of Cable Systems; Notice of Inquiry, RM 89-2, 54 Fed. Reg. 
38390, 38391 (Sep. 18, 1989). 
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. | My name is Gary F. Clark and | am the Manager of Marketing and Economic . 
Development for West Florida Electric Cooperative (WFEC). My company is a rural electric 
cooperative located in the central panhandle of Florida serving about 22,000 electric consumers. 
Our primary service area consists of Jackson, Holmes, Washington and Calhoun counties. 
These counties are primarily an agricultural area. The total population of these four counties is 
less than 100,000 rural residents. 


West Florida Electric was founded in 1937 to provide electric service to rural residents in 
these counties. Since that time, we have not lost sight of our original goal of providing needed 
and valuable services to these same people. in 1987 WFEC joined the National Ru-ai 
Telecommunications Cooperative (NRTC) with the goal of providing quality and affordable 
television entertainment to our members. NRTC has provided us with the service and support to 
make this possible. Our primary relationship with NRTC has been as a C-Band programming 
provider since its inception. From this prospective, we are currently the 12th largest C-Band 
member in the NRTC system with more than 1,100 subscribers. 


in 1995 WFEC signed an exclusive agreement to market OSS to our members as a 
programming agent. Since that time, DIRECTV took over all agreements and we have become 
an exclusive agent for DIRECTV. While we do not own territory, WFEC has aggressively 
marketed DIRECTV even in competition with our own C-Band programming. in earty 1996 we 
developed and implemented an equipment lease program primarily to put our rural consumers in 
touch with the rest of the world. WFEC currently leases over 500 DOSS systems and has sold an 
additional 500 systems. 


Every two years WFEC conducts a survey of its membership. Our surveys indicate that 
more than 90% of our members do not have access to cable tele vision. Furthermore, only about 
12% own a C-Band satellite. We expect to find in this year's survey that a substantia! number of 
our members have purchased a OSS in the last two years. This makes the subject of 
Compulsory Licenses a major concern for my company. There are currently tour network 
providers serving our general area: WJHG (NBC), WMBB (ABC), WPGX (Fox) - Panama City, 
Florida and WTVY (CBS) - Dothan, Alabama. None of these stations are located in our service 
area 


My company has taken a reluctant supportive role in the white area process since the 
Satellite Home Viewers Act (SHVA) was passed. While we have never agreed with the policy, 
and have honestly fe't that it was not in the best interest of open competition, we have enforced 
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the rules as fairly and equitably av oossible. Probably the most difficult part of enforcement, on 
my part, has been the difficulty i: © -.ning my own customer service representatives that this was 
@ necessary and important process that must be followed. It is very hard to teach a person that 
they can't sell something tat they offer for sale. 


The white area restrictions have impacted our business in several ways. The most 
significant impact comes primarily from irate customers who do not understand wity they cannot 
purchase something that their next door neighbor can. For example, customer A and customer B 
are next door neighbors and both individuals own a satellite receiving system. Customer A 
ordered his programming through a national programming warehouse who did not properly 
Qualify the potential subscriber. Custorner A now receives ali networks via satellite. Customer B 
purchases his programming through the local cooperative, which incidentally does a good job of 
qualifying network subscribers. Customer B is denied service. When these two gentlemen meet 
To make this matter even worse, many times customers have learned how the system works and 
pre-qualify themseives to receive the networks. When this happens and the signal is challenged, 
we are forced to turn their network programming off. Many times we forfeit the entire account 
and do not even receive payment for services already provided. 


The most absurd portion of the rule pertains to the “90 day waiting period” that applies to 
former cable subscribers. On several occasions this has prevented us from selling a new 
system. if a person moves from the city to the country where cable is not available and the 
quality of an over the air network signal is much less desirable, why should they be penalized for 
choosing to live in a rural area? This rule does not apply to cable subscribers who move to 
another cable system or for that matter cable subscribers who do not move but have the option 
of choosing another cable provider. Rural Americans do not have these luxuries of choice. 
Many times their only choice for information and entertainment is to invest in satellite hardware. 


The consumer's reaction to the qualification process is probably the area of greatest 
concern. | have personally been cussed and sworn at for refusing to connect a customer with a 


network station. While this is not entirely uncommon in the electric utility industry, it does not 
generate the type of image we wish to portray. it does not matter how eloquently you explain the 
process or the reascin for which you cannot qualify the subscriber, the customer firmly believes, 
as do |, that they have the right to purchase that programming. Customers that | have talked with 
about the process feel that it is very unfair and thai it gives preferential treatment to individuals 
who have cable or who live in a metropolitan area. 


What the local network providers do not realize is that the terrain and atmospheric 
conditions change so frequently that a constant high quality signal does not exist. Some of our 
service area falis within the grade-b contour. Most of it, however, is in the white area. | can 
show you two homes that are located within a mile of each other that will have two completely 
different picture qualities. To go one step further, before | subscribed to cable, | had two 
televisions in my home that were connected to the same antenna. On the older television in the 
living room | could receive a fair picture on three of the network stations. On the television in the 
bedroom, we could only get one of the networks to come in. | went as far as to swap the cables 
on the two televisions but still could not improve the picture quality. Oddly enough, with the use 
of a coathanger in place of the antenna, the television in the bedroom could pick up a distant 
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network station that could not be intercepted by either television any other way. Under no 
circumstances could a field test of any sort define quality reception and my personal ability to 
receive network programming at this location. The current system is not in the best interest of 
the consumer. If a network challenges my right to purchase programming fror* another source, it 
should be their sole responsibility to prove that they are providing me with a high quality signal at 


all times. 


The current white area rules are a hindrance to rural America. These individuals did not 
ask to be left out of the cable service area. They have once again been passed over because 
they live in a remote area. To compensate for this disadvantage, many of these individuals spent 
thousands of dollars to purchase a satellite dish so that they too could enjoy the advantages of 
information and entertainment. Many others who spreviously could not afford the investment for 
a satellite system have been redeemed with the onset of a more affordable DSS system. Now 
that these individuals have the means, many of them are being refused the service. The local 
providers are quick to offer the solutions of bigger roof top antenna’s and taller poles to mount 
them on, but no one is offering to help these individuals pay for this or in the case of our many 
elderly residents, to help them set it up. Rural residents are running scared when you mention to 
them that their right to purchase a distant network has beer: challenged and that if they want to 
fight it and they lose it could cost them a couple hundred doiiars. This is not a fair system. 


in conclusion, | urge the staff to consider eliminating the white area rules and to develop 
a more consistent standard by which other services are gauged. Do not put the burden on 
innocent people who only want convenience and quality in their lives. | urge the staff to consider 
that congress has repeatedly called foi competition in the video services industry. The local 
networks are already at an advantage. Their service, if received over a conventional roof top 
antenna is FREE. Individuals who want a distant network are paying for that service. Who has 
the advantage? 


Sincerely, 
Ary Ook 


Gary F. Clark 
Manager of Marketing 
and Economic Development 
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VIA FEDERAL EXPRESS RECEIVED | 
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Baach Robinson & Lewis 
One Thomas Circle, N.W. No. (o 
Suite 200 en 


Washington, DC 20005-5803 


Re: Revision of the Cable and Satellite Carrier 
Compulsory Licenses; Public Meetings _—_- 


Dear Ben: 


As we discussed, enclosed is an original and sixteen 
(16) copies of the Testimony of Ross J. Charap on behalf of ASCAP 
and before the Copyright Office in hearings to be held from May 
6-9, 1997. The testimony must be delivered to the Copyright 
Office on Monday, April 28, 1997 at: 


Office of the General Counsel 
Copyright Office 

James Madison Memorial Building 
Room LM-403 

First and Independence Avenue, S.E. 
Washington, D.C. 20540 


The additional copy is to be file-stamped by the Office 
and returned to me. 
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Register Peters and members of the Copyright Office 
(the "Office") staff, my name is Ross Charap and I am Director of 
Legal Affairs, with responsibility for cable matters, of the 
American Society of Composers, Authors and Publishers ("ASCAP"). 
I welcome the opportunity to appear before you on behalf of ASCAP 
and to testify in response to the Office's Notice of Public 
Meetings and Request for Comments, 62 Fed. Reg. 13396 (March 17, 
1997). In accordance with that Notice, as amended, 62 Fed. Reg. 
18655 (April 11, 1997), ASCAP reserves the right to submit 
written reply comments, including proposed legislative 
amendments, on or before June 16, 1997. 

The Office seeks comments and is conducting public 
meetings on the copyright licensing of retransmissions of over- 
the-air broadcast signals -- in particular, the, cable and 


satellite carrier compulscry licenses. ASCAP strongly believes 
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that the cable and satellite carrier compulsory licenses should 
be repealed and that copyright owners and users should be 
permitted to negotiate freely in the marketplace. 

ASCAP has always favored free marketplace negotiations 
and saw no need for the establishment of these compulsory 
licenses. Whatever the facts as they existed when the cable and 
satellite carrier compulsory licenses were enacted, it is clear 
that circumstances have changed dramatically. Today, cable 
systems and satellite carriers wield tremendous market power. 
Continued government protection simply is unnecessary. We urge 
the Office to recommend to the Senate Judiciary Committee that 
the cable and satellite carrier compulsory licenses be 
eliminated. 

I. ASCAP AND ITS INTEREST IN THESE HEARINGS. 

ASCAP, the oldest and largest musical performing rights 
society in the United States, is an unincorporated membership 
association with more than 79,000 members who are composers, 
lyricists and publishers of copyrighted musical compositions. 
These works represent all musical genres -- rock, pop, country, 
rap and jazz, symphonic and concert, and standards -- all of 


which form the backbone of our nation's rich musical heritage. 


' Although the Office has confined its inquiry to the cable 
and satellite carrier compulsory licenses, we note for the record 
that ASCAP also believes that the vestiges of the jukebox 
compulsory license in Section 116, and the noncommercial 
broadcasting compulsory license in Section 118, are also 
unnecessary. 


On behalf of our members, and members of over 50 
affiliated foreign performing rights societies, we license, on a 
non-exclusive basis, the non-dramatic public performances of the 
millions of copyrighted musical compositions in our repertory and 
in the repertories of our affiliated foreign performing rights 
societies. We collect license fees from music users and 
distribute all revenue to members after deducting only modest 
operating costs. 

Our licensees include all who perform copyrighted ausic 
publicly, such as commercial and noncommercial television and 
radio stations and networks, cable program services, cable system 
operators, satellite carriers, concert halls, sports arenas and 
teams, theme and amusement parks, hotels, background and 
foreground music services, and airlines. 

Throughout our 83-year history, ASCAP and our members 
have welcomed technological innovation and the increased 
opportunities for licensing such innovations bring. We are happy 
that those who operate new media use our members' intellectual 
property in their businesses -- provided that, as the Copyright 
Law requires, they pay a reasonable price for the use of that 
property. 

Unfortunately, to date, compensation for retransmission 
of over-the-air broadcast signals by cable systems and satellite 
carriers has been determined by the compulsory licensing 


provisions of the Copyright Law, provisions which we believe have 
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never reflected the fair market value of our members', or 


others', copyrighted works. 


One last preliminary point: ASCAP has participated in 
every cable and satellite carrier distribution proceeding and 
rate adjustment proceeding under Sections 111 and 119. In 
addition, ASCAP has received royalties from every cable and 
satellite carrier royalty fund distributed, in whole or in part, 
to date. In the absence of compulsory licensing, we would be 
authorized by our members to negotiate the rates paid by users 
for their use of ASCAP music contained in their retransmissions 
of over-the-air broadcast signals. 

Thus, the tens of thousands of writers and publishers 
ASCAP represents have a direct and critical interest in the 
outcome of these hearings and the recommendation to be made by 
the Office to the Senate Judiciary Committee. 

a * * 

The Office's Notice raises a number of questions 
regarding the cable and satellite carrier compulsory licenses. 
In my testimony, I shall deal only with what ASCAP believes are 
the most critical issues facing the Office at this time. 

II. THE CABLE AND SATELLITE CARRIER COMPULSORY LICENSES 


SHOULD BE ELIMINATED AND FREE MARKETPLACE NEGOTIATIONS 
SHOULD BE PERMITTED TO DEVELOP. 


Cable systems and satellite carriers should be required 
to negotiate with copyright «rers for the use of their property 
in the free marketplace just as broadcasters and other bulk users 


of music and copyrighted programming do. Whatever reasons may 
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have existed for passage of Sections 111 and 119 of the Copyright 
Law, these mammoth and economically mature industries no longer 
need, if they ever did, a helping hand from Congress. 
A. The 1996 Copyright Act and the 
Cable Compulsory License. 


At its heart, Section 111 -- the cable compulsory 
license -- is antithetical to basic principles of Copyright Law. 
Essentially, the cable compulsory license allows cable operators 
to retransmit over-the-air broadcast signals containing 
copyrighted works without a negotiated agreement with the 
copyright owners of those works. Instead of marketplace 
negotiations, Section 111 imposes an elaborate and complicated 
scheme of compulsory licensing. 

By way of background, cable television systems were 
first introduced in the United States in the 1950s and initially 
provided over-the-air television signals to consumers in areas 
where signal reception was poor or non-existent due to 
topographical conditions or distance from television stations. 
Early cable television systems were basically giant antennas -- 
retransmitters of over-the-air signals to a limited number of 
rural communities. In that period, there were no nonbroadcast 
program services created especially for cable subscribers. 

Cable television grew slowly for several decades, held 
back in part by restrictive Federal Communications Commission 
("FCC") regulations. And, at the time of passage of the 1976 
Copyright Act, the cable business remained small relative to its 
current major position in the video marketplace. 
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Prior to passage of the 1976 Copyright Act, cable 
television systems transmitted copyrighted music and programming 
for free. From 1950 through 1977, the systems paid no copyright 
royalties for their secondary retransmissions of over-the-air 
broadcast signals because the Supreme Court had ruled that, under 
the 1909 Copyright Act, cable television retransmissions of over- 
the-air broadcast signals did not constitute "performances", 
subject to copyright liability. See Fortnightly Corp. vy. United 
Artists Television, Inc., 392 U.S. 390 (1968) and Teleprompter 
Corp, v. CBS, Inc., 415 U.S. 394 (1974). Indeed, the Court in 
Teleprompter placed the responsibility for redressing this 
obvious inequity squarely on Congress' shoulders: 

"These shifts in current business and commercial 
relationships, while of significance with respect to 
the organization and growth of the communications 
industry, simply cannot be controlled by means of 
litigation based on copyright legislation enacted more 
than half a century ago, when neither broadcast 
television nor CATV was yet conceived. Detailed 
regulation of these relationships, and any ultimate 
resolution of the many sensitive and important problems 
in this field, must be left to Congress." 

Id. at 414. 

In response, Congress adopted a broad definition of 
“public performance" in the 1976 Copyright Act: all 
transmissions by cable systems and program services, including 
retransmissions of broadcast signals, constituted "performances" 
subject to copyright liability. ASCAP, program producers, 
broadcasters and other performing rights organizations opposed 
inclusion of compulsory licensing and a royalty regime in the new 


law. But, despite limited economic data on the cable industry, 
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Congress nevertheless enacted a compulsory license for 
retransmissions of broadcast signals with specific royalty 
formulas, as part of a global compromise.* 

In establishing Section 111, Congress noted that it 
feared that otherwise “it would be impractical and unduly 
burdensome to require every cable system to negotiate with every 
copyright owner whose work was retransmitted by a cable systen." 
And, in setting the rates, Congress set the payments at a 
"modest" level so as not to “retard the orderly development of 
the cable television industry or the service it provides to its 
subscribers."° But today, this industry, which has enjoyed the 
benefits of compulsory licensing for nearly two decades, bears no 
resemblance to the fledgling business Congress sought to protect 
in 1976. 

With the development of satellite delivery of cable- 
only program services in the mid-1970s and the deregulation of 


the industry in the 1980s, cable grew exponentially -- catching 


‘S. Rep. No. 94-473 at 80 (1976), reprinted in 5 David 
Nimmer & Melville B. Nimmer, Nimmer on Copyrights, App. 4A at 4A- 
137 (1996). 


‘H.R. Rep. No. 94-1476, at 91 (1976) reprinted in 1976 
U.S.C.C.A.N. 5659, 5705. 


‘At the time of passage of the 1976 Copyright Act, there 
were about 3,450 cable systems serving about 10.8 million 
subscribers. Total subscriber revenues in 1975 were 
approximately $770 million. H.R. Rep. No. 94-1476 at 88 (1976), 

1976 U.S.C.C.A.N. 5659, 5702. By contrast, in 1975 
total broadcast network advertising revenue was $2,430,820,400 
and total broadcast spot advertising revenue was $2, 290, 082, 600. 


Leading National Advertisers, LNA Multi-Media Report Service: Ad 
S$ Summary 1975, at 1. 


139 


and outstripping conventional over-the-air broadcasting in 
revenue and cutting deeply into audience share.” 

Cable now provides a vast array of nonbroadcast program 
services to supplement the fare of its retransmissions of 
broadcast television. In 1995, there were 137 national and 
regional cable program services. Many more are proposed, with 
launches held back only by technological constraints or channel 
capacity. In 1993, these program services spent $3 billion for 
programming -- a twelve-fold increase over a decade* and as much 


for programming as paid by the major television networks.” Pay- 


See, @.g., FCC, Third Annual Report in the Matter of Annual 


Delivery of Video Programming ("FCC Third Annual Report"), 
F.C.C.R.  _, 1997 WL 2451, at § 18 (released Jan. 2, 1997) 
(reporting that cable systems' market share nearly tripled from 
1985 to 1995, while broadcasters lost over 17 percent of their 
audience and that trend was continuing); Cable Television 
Consumer Protection and Competition Act of 1992 § 2(a)(13), Pub. 
L. No. 102-385, 106 Stat. 1460 (finding a “marked shift in market 
share from broadcast television to cable television services"); 
Media Ownership: Diversity and Concentration, Hearings Before 
the Subcomm, on Communications of the Senate Committee on 
Commerce, Science, and Transportation, 10lst Cong., ist Sess., 
427 (1989) (statement of Robert C. Wright, Pres. and CEO of NBC, 
Inc.) (testifying that cable industry revenues had exceeded 
broadcast revenues by 1986 and that, by 1988, at least six 
multiple-system operators ("MSOs") had higher revenues than major 
broadcast networks). 


National Cable Television Ass'n, National Cable Video 
: 976- , Cable Television 
Developments, Spring 1996, at 6. 


Fcc, Third Annual Report, 1997 WL 2451, at q 148. 
FCC, Second Report and Order, In the Matter of Evaluation 
i] = i] 


("Second Report and Order"), 8 F.C.C.R. 3282, 3306 (1993). 


See Comments of National Broadcasting Co., Inc. in FCC's 
1993 fin-syn proceedings, Feb. 1, 1993, at 13-14. 
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per-view services, too, are proliferating -- revenues are 
approaching a billion dollars’ -- and plans grow apace for 
interactive channels that will offer movies and other programs 
“on demand".** 

In 1993, the FCC predicted that the growth of new 
programming choices “will be magnified as .. . 500-channel cable 
systems are created."*’ Cable giant Telecommunications, Inc. 
("TCI") has already introduced experimental 180 channel systems 
in Connecticut, Illinois and California through the use of 


13 


digital set top converters. With further enhancements of 
digital compression technology, many more cable systems with 


hundreds of channels will be operational in the near tern. 


“according to industry experts, pay-per-view revenues for 
1996 were $661 million, with future projections as follows: 1997 
-- $837 million; 1998 -- $1.064 billion; and 1999 -- $1.343 


billion. Paul Kagan Associates, Inc., The Pay TV Newsletter 
(forthcoming April 1997). 


“Raymond Snoddy, 
Pizza, The Financial Post, Feb. 7, 1997 at 50 (reporting 
experimental video on demand ("VOD") service offered by Time 


Warner in Orlando, Florida); Briefs: VOD In Canada, TR 
International, Mar. 28, 1997; 


Alison Mayes, Calgarians May be 
First to Get Movies on Demand, Calgary Herald, Mar. 18, 1997, at 


“FCC, Second Report and Order, 8 F.C.C.R. at 3282, 4 48. 
13 ~_ ', ‘ 


Shadow, Telephony, Mar. 17, 1997; TCI's Digital Express; 


Confirmed Debut of its Digital Video Service ALL TV in Fremont. 
CA and Arlington Heights, IL, Cable World, Feb. 10, 1997, at 1; 
TCI] Rolls Out Digitally in IL, CA, Media Daily, Feb. 10, 1997. 


“See also Testimony of Preston Padden on behalf of American 
Sky Broadcasting ("AskyB"), 


("Padden Testimony"), 
Docket No. 96-3 CARP-SRA, Apr. 15, 1997, Tr. pp. 3753-56 (ASkyB 
hopes to have a total satellite channel capacity of at least 
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According to Congress, cable is now "the dominant video 
distribution medium".' By the end of 1995, cable was available 
to 96.7% of U.S. television households with 67% of these 
households subscribing to cable." Between 1980 and 1993, the 
number of cable households grew from 15 million to almost 60 
million ; now the number is more than 64 million subscribers.” 
According to industry experts, cable subscription is expected to 
continue to grow. 

In the same period from 1980 to 1993, industry revenues 
climbed from $1.4 billion to approximately $24 billion. By 


1996, that number had climbed even further to a total of $34 


between 800-900 channels). 


Cable Television Consumer Protection and Competition Act 
of 1992 § 2(a)(3), Pub. L. No. 102-385, 106 Stat. 1460. 


“rec, Third Annual Report, 1997 WL 2451, at $4 13-14 & App. 
B, Table 1. 


‘ Broadcasting Publications, Inc., Broadcasting and Cable 


Yearbook, 1980, and R.R. Bowker, Broadcasting and Cable Yearbook, 
1993, Vol. 1, p. xxi. 


: . (V& Cable Factbook; The Kagen Media Index, Feb. 28, 
1997; Wa: en Publishing, Inc., Cable and Television Fact Book 


No. 65 I-80 (1997). 


“Projections published in 1996 indicated future cable 
growth as follows: 1998 -- 64.9 million subscribers and 1999 -- 
64.6 million subscribers. Paul Kagan Associates, Ltd., Cable TV 
Financial Databook 11 (1996). However, current unpublished 
projections from industry expert Paul Kagan Associates predict 
modest cable growth for the next few years as follows: 1998 -- 
65.1 million subscribers, 1999 -- 65.6 million subscribers, and 
2000 -- 65.9 million subscribers. 


Broadcasting Publications, Inc., Broadcasting and Cable 


Yearbook, 1980, and R.R. Bowker, Broadcasting and Cable Yearbook, 
1993, Vol. 1, p. xxi. 
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billion’, surpassing the broadcast industry which had revenues 
of $33.48 billion in the same year. 

Continued dramatic growth for cable is predicted. A 
leading industry expert, for example, has forecast that pay-per- 
view services alone will generate approximately $8 billion in 
additional annual revenues by the end of the decade.” 

There are now nearly 11,000 local cable systems.” 
This is not a “mom and pop" business: after years of relentless 
consolidation, four giant MSOs control cable systems serving 
61.4% of the cable subscriber universe; and the top ten MSOs 
control more than 80%. One company, TCI, along with its 
affiliates, controls approximately 28% of all cable 
subscribers.“ 


“The February 27, 1997 issue of the 
estimated total cable operator revenues for 1996 at $27.784 
billion and total cable advertising revenues at $6.775 billion, 
for total cable revenues of $34.559 billion. 


“See Competitive Media Reporting, Inc./Magazine Publishers 
of America, Inc., Ad $ Summary, 1996 (in 1996 total network 
advertising revenue was $14,739,557,400, total spot advertising 
revenue was $14,017,723,700 and total syndicated television 
advertising revenue was $4,728,350,000). 


“Paul Kagan Associates, Inc., The Pay TV Newsletter, Feb. 
28, 1994 at 3. See footnote 10, gupra, for a discussion of 
projected future growth. 


“‘Warren Publishing, Inc., 


Cable and Television Fact Book 
No. 65 I-81-I-82 (1997) (reporting 10,943 cable systems in the 
United States as of Oct. 1, 1996). 


* FCC, Third Annual Report, 1997 WL 2451, at q 130 & App. 
F, Table 2 (reporting that, as of 1996, the four largest MSOs had 
61.40 percent of all cable subscribers and that the ten largest 
MSOs had 80.24 percent). It is also worth noting that the 
smaller, independent systems that serve the rest of cable 
subscribers often have limited channel capacity and, as a result, 
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Cable operators also enjoy a monopoly in their 
marketplace. All but a few communities are served by only one 
cable operator. Nor have the cable industry's erstwhile 
competitors, Direct Broadcast Satellite ("DBS"), Multichannel 
Multipoint Distribution System ("MMDS") and the telephone 
companies' Open Video Systems ("OVS"), posed a palpable threat to 
cable's video provider hegemony. As of September 1996, the non- 
cable subscriber universe amounted only to about 8.1 million 
homes.~* 

There is also a very significant degree of vertical 
integration in the cable industry. For example, TCI or its 
affiliates also control or have financial interests in 34 
national or regional cable programming services.~' MSOs, in 
general, control or have financial interests in about half of the 
most popular basic program services, each reaching at least 60 


i] 


million homes,~° and also control many of the popular premium and 


pay-per-view services. ~* 


likely do not import distant signals frequently. 


Fcc, Third Annual Report, 1997 WL 2451, at App. F. 


Fcc, Third Annual Report, 1997 WL 2451, at 4 145 & App. G, 
Table 5. 


“Fcc, Third Annual Report, 1997 WL 2451, at qq 143-44 
(reporting that, as of 1996, 47 networks were at least half-owned 
by MSOs, that MSOs had attributable interests in 12 of the 25 
most heavily subscribed networks and in 8 of the 15 networks with 
the highest prime time ratings, and that such networks all 
reached at least 60 million homes). 


"For example, HBO/Cinemax is wholly owned by Time Warner; 
TCI/Liberty Media Group owns 90% of Encore/Starz!. Request TV (a 
pay-per-view operation) is owned by RTV Associates, L.P. TCI 
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In short, we're not in Kansas anymore. In every way, 
cable is a powerful rival of the broadcast industry with huge 
expenditures. There is no doubt that existing market mechanisms 
can easily replace the compulsory licensing of broadcast 
retransmissions. This industry simply does not need statutory 
"protection" from any program supplier or copyright owner. 
Indeed, in Turner Broadcasting System, Inc. v. Federal 
Communications Commission, 117 S. Ct. 1174 (1997), (the recent 
"must carry" decision), the U.S. Supreme Court acknowledged the 


enormous economic muscle of the cable industry, including the 


expansion of the cable industry and its growing vertical and 


horizontal integration and upheld protection for the broadcast 
industry from cable. 


In sum, Section 111 does not need tinkering or 
adjustment -- it needs a sunset date. 


B. The Satellite Home Viewer Act ("SHVA") and the 


Satellite Carrier Compulsory License. 


The satellite carrier compulsory license was expressly 


granted on an interim basis until a market-based solution could 


be developed. Like cable, the satellite carrier compulsory 


owns 40% of Request TV through Liberty Media Group. Tele- 
Communcations, Inc., 1995 Annual Report 30 (1996); Tele- 
Communications, Inc., Form 10-K, Ex. 21 at 24 (Dec. 31, 1996). 
Majority shareholders of Viewer's Choice, a trade name for Pay- 
Per-View Network, Inc., which is a subsidiary of PPVN Holding 
Co., Inc., are Time Warner Cable (17%), Comcast Financial Corp. 
(11%), Continental Cablevision (12%), Cox Communications (20%), 
and TCI (10%). Finally, TCI (22%) and Time W:.rner (15%) have 
significant interests in Action Pay-Per-View. FCC, Third Annual 
Report, 1997 WL 2451, at App. G, Table 1. 
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license was intended to be a pragmatic solution to what were 
perceived to be hopeless entanglements of private interests and 
court rulings. In fact, consideration of a market solution for 
copyright licensing of secondary retransmissions by satellite was 
not a serious option because the satellite industry's chief 
competitor, the cable industry, was already operating under a 
compulsory license. 

Congressional hearing records leading up to the passage 
of the SHVA of 1988 are devoid of any evaluation of a market- 
based licensing system. Rather, the focus of the hearings and 
the legislation itself was on how to resolve related issues, 
including the lack of copyright law coverage for satellite 
retransmissions, the lack of a definition for the term "satellite 
carriers" that would include scrambled transmissions, and the 
absence of any royalty payment mechanism for copyright owners. 
Other issues addressed included the desire of the industry to 
transmit scrambled transmissions and the need for consumers, 
particularly in so-called "white areas," to receive trans- 
massions, unscrambled and legally. 

As a means of resolving still other issues, the 1988 
SHVA directed the FCC to report on and address claims of price 
discrimination by carriers against distributors and problems with 
the interference with syndicated exclusivity rights of television 


broadcasters. To support the transmission rights of satellite 


H.R. Rep. No. 100-887, Pt.II at 21 (1988), reprinted in 
1988 U.S.C.C.A.N. 5609, 5649. 
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carriers, Congress added antipiracy enforcement provisions, 
permitting both civil and criminal penalties to combat 
unauthorized interception of signals under Section 705(a) of the 
Communications Act and 18 U.S.C. § 2511(a). 

The Office, among others, concluded that while a 
market-based solution would have been preferable, it simply was 
not possible at that time; nevertheless, the Office said that a 
marketplace solution "should ultimately develop": 

"The Copyright Office supports H.R. 2848 [the 1988 

Act] as a short term solution to the copyright 

licensing problem confronting satellite carriers. 

Because the statutory license that would be established 

by the bill is of short duration, and is merely 

intended to provide compensation to copyright owners 
during the interim period in which a market place 
mechanism for negotiating programming licenses is 
evolving, the Office concludes that the bill is an 
appropriate solution to a difficult problem. Further- 
more, because the bill encourages private negotiation 
and/or arbitration, the bill provides a first step 
toward the establishment of the marketplace solution 
that should ultimately develop."” 

The House Judiciary Committee agreed and emphasized the 
transitional nature of the legislation, which was scheduled to 
sunset on December 31, 1994.* The House Energy and Commerce 
Committee which also issued a report on the SHVA of 1988, 
emphasized the “interim” nature of the Act: “The Committee 


believes that the public interest will be served by creating an 


“Statement of Ralph Oman, Register of Copyrights: Hearings 
Before the Subcomm. on Courts, Civil Liberties and the Admin. of 
Justice of the House Comm. on the Judiciary on the SHVA, H.R. 
Rep. 2848, 100th Cong. ist, 2nd Sess. (1987, 1988). 


“H.R. Rep. No. 100-887, Pt. I. at 14-15 (1988) reprinted in 
1988 U.S.C.C.A.N. 5577, 5617-20. 
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interim statutory solution that will allow carriers of broadcast 
signals to serve home satellite antenna users until market place 
solutions to the problem can be developed.” 

When Congress passed the SHVA of 1988, the satellite 
subscriber universe totaled a mere 322,871". All were home 
satellite dish ("HSD") subscribers -- customers who had purchased 
large (four to 10 foot) C-band dishes. At that time, there was 
no DBS market, or even programming uplinked to Ku-band or fixed 
satellites for transmission to subscribers with small dishes (18 
to 36 inches). 

Six years later, the SHVA was renewed with a new 
sunset date of December 31, 1999. In 1994, there were only about 
570,000 DBS subscribers and an HSD market of 1.6 million 
subscribers. But when the sunset date of the SHVA of 1988 was 
pushed back to December 31, 1999, by the 1994 legislation, 
Congress supplied a new standard for setting compulsory license 
fees based on fair market value. 

The premise of the SHVA of 1988 was that, when the 
license expired in 1994, it would be replaced by free market- 


place arrangements. However, during the six year tenure of the 


“H.R. Rep. No. 100-887, Pt. II at 13 (1988) reprinted in 
1988 U.S.C.C.A.N. 5577, 5642. 


“See Exhibit JP-F to the Testimony of Jerry L. Parker on 
behalf of the Satellite Broadcasting & Communications Association 


Proceeding, Docket No. 96-3 CARP-SRA ("Parker Testimony"). 
“See Parker Testimony, Exhibit JP-F. See also FCC, Third 

Annual Report, 1997 WL 2451, at App. F (reporting 602,000 DBS 

subscribers and 2.1 million HSD subscribers in 1994). 


16 


148 


SHVA of 1988, no marketplace arrangements had developed. 
Accordingly, Congress concluded that, if there was to be a real 
transition to market-based licenses and ultimate repeal of the 
SHVA, “fair market value” had to be the standard for determining 
royalties under Section 119.” 

In amending the SHVA, Congress also concluded that the 
satellite industry would be well able to pay marketplace rates. 
While the House Judiciary Committee noted that the satellite 
carriers had failed to disclose their profits or costs during the 
Section 119 hearing, the Committee observed that there had been 
“phenomenal growth in the number of subscribers since 1988" and 
that “[mjany satellite carriers are large businesses that are 
substantially owned by cable companies.” The Committee also 
observed that the fees payable to copyright owners under Section 
119 were but a “very small percentage” of monthly package prices 
charged to home dish owners by satellite carriers. The Committee 
concluded that “should the [CARP] arbitrators decide that the 
fair market value is substantially higher than the existing rate 
-- the satellite industry is able to pay such increased fees.””’ 

In but two short years after passage of the SHVA of 
1994, the DBS market has burgeoned. By November 1996, DBS 
subscribers totalled 4.1 million, with HSD subscribers numbering 


approximately 2.3 million. Today, sa‘’ellite carriers routinely 


“H.R. Rep. No. 103-703, at 10 n.26 (1994) [to accompany 
H.R. 1103). 


"H.R. Rep. No. 103-703 at 10-12 (1994) [to accompany H.R. 
1103}. 
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provide over 100 channels of programming to their subscribers -- 
many dozens of channels of nonbroadcast programming as well as 
seven superstations and 16 broadcast network signals.“ Current 
reports place total satellite subscribership now at 6.8 
million. The numbers may be relatively smaller than cable, but 
the players are not. For example, 

® DirecTV, Inc., a DBS operation, is owned by Hughes 
Network Systems, Inc. (a General Motors subsidiary) with a 
minority interest of 2.5% owned by AT&T, purchased in January 
1996 for $137.5 million; ~ 

® Primestar Partners (DBS) is jointly owned by the 
largest cable MSOs (Comcast, Continental Cablevision, Cox 
Enterprises, GE American Communications, TCI and Time Warner) ‘’; 

® Echostar Satellite Corp., a DBS operation with about 
440,000 subscribers, has reportedly sold a 50% interest to ASkyB, 
a joint venture between Rupert Murdoch's News Corp. (parent 
company of Fox Television Stations and Twentieth Century Fox Film 
Corp.) and MCI, for $1 billion. Echostar only began service in 


the second quarter of 1996;' 


“Parker Testimony, pp. 4-7 and Exhibit JP-F. 
“Sky Report, Mar. 6, 1997. 


‘ 
. 


DirecTV Forms Group to Seek New Business Opportunities, 
Telecommunications Reports, Apr. 21, 1997; AT&T to Make DirecTV 
Marketing Calls, Satellite Business News, Jan. 31, 1996, at 1. 


“FCC, Third Annual Report, 1997 WL 2451, at q 41. 


' Broadcasting & Cable, Mar. 17, 1997; Parker Testimony at 
p. 7; The Cable-Telco Report, Mar. 24, 1997. 
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® AlphaStar Television, Inc., again a DBS operation, 
owned by Tee-Com Electronics and the Hyundai Group, is reportedly 
discussing alliance with U.S. West;** and 

® United Video Satellite Group, Southern Satellite 
Systems and Netlink USA are all affiliated with TcI“, the 
nation's largest cable operator which had $7 billion in annual 
revenues in 1996.* 

Executives for the satellite industry predict that it 
will have at least 20 million subscriber households by 2000-2001, 
with more than 7.5 million more subscribers in 1997 alone.“ At 


least one DBS operation, ASkyB, has pegged delivery of local 


“Media Business Corp., Sky Report, Mar. 1996; Paul Kagan 
Associates, Inc., The DBS Report, June 24, 1996; DAB and Digital 
Delivery, Audio Week, June 24, 1996; Hyundai, Nokia Study 
Acquisition of Alphastar, Satellite Week, Sept. 2, 1996; 


Broadcasting & Cable, Mar. 17, 1997; The Cable-Telco Report, Mar. 
24, 1997. 


“united Video Satellite Group, variously described as a 
"superstation distributor" and "provider of satellite delivered 
video, audio and data services", is a TCI subsidiary. Rich 
Brown, 


Cable, Oct. 16, 1995; United Video Satellite Group, Inc, 


Inc., Broadcasting & Cable, Jan. 29, 1996. Southern Satellite 
Systems is a subsidiary of TCI's subsidiary Liberty Media Group. 
TeleCommunications, Inc., 1995 Annual Report 30 (1996); MCI Uses 
IRS ’ 
Telecommunications Reports, Apr. 14, 1997 (Southern apparently 
set up to hold TCI's 9% stake in Time Warner as a condition of 
merger). Netlink is a subsidiary of Liberty Media Group and 
United Video. UVSG Puts Superstar Up For Sale, Satellite 
Business News, Jan. 11, 1997. 


‘“Tele-Communications, Inc., Form 10-K at 117 (Dec. 31, 
1996) (1996 revenues of $7.038 billion). 


“Cable World, Feb. 17, 1997; The Cable-Telco Report, 
Mar. 24, 1997. 


19 


151 


broadcast signals to local communities as the linchpin in their 
plan for future growth.‘ Given their resources, satellite 
carriers are well able to negotiate for the rights to these 
signals; they, too, need no Congressional coddling. 

C. Marketplace Negotiations 

It is clear that Congress' primary focus in passing 
Section 111 and the SHVA of both 1988 and 1994 was to ensure that 
copyright liability was imposed on these industries for their 
retransmissions of over-the-air broadcast signals, with the 
industries obtaining rights in bulk via the compulsory license. 

Elimination of the cable and satellite carrier 
compulsory licenses would not place these industries in an 
“impractical and unduly burdensome situation" by requiring 
separate negotiations with every copyright owner, as Congress 
feared so many years ago. Quite the contrary is true. For 
example, with respect to musical performing rights, ASCAP serves 
as a Clearinghouse for the millions of musical compositions in 
our repertory as well as the repertories of more than 50 
affiliated foreign performing rights societies. Together, the 
three U.S. performing right organizations (ASCAP, BMI and SESAC) 
represent virtually every single songwriter and publisher of 
copyrighted music in the world. 

Moreover, ASCAP has long negotiated with industry 


groups acting on behalf of thousands of users -- local 


“E.g., Broadcasting & Cable, Mar. 17, 1997; Padden 
Testimony, Apr. 15, 1997, Tr. 3654. 
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television, local radio, background and foreground music and the 
hotel/motel industries are examples of the major user industries 
with whom ASCAP has achieved agreement after fair and open arms- 
length negotiations. 

The system operators are not without group 
representation of their own. Just last year, ASCAP negotiated an 
agreement on pay-per-view rights with the National Cable 
Television Association (the "NCTA"), acting on behalf of the bulk 
of the industry. We also understand that the NCTA concluded an 
agreement with BMI concerning local originations. As for 
satellite services, ASCAP has dealt with the DBS services and we 
are nearing agreement on certain per-pay-view rights with then. 
In short, we have negotiated successfully with the cable and 
satellite industries in other areas and negotiations to cover 
broadcast signals would be no different. 

ASCAP has opposed the cable and satellite compulsory 
licenses from their inception for the same reason. Whatever 
justification may have existed for these licenses in 1976 -- 
including fear of large numbers of individual copyright 
negotiations -- they were not even then applicable to the 
licensing of music. Negotiations for the licensing of music were 


then and are now readily accomplished in the marketplace.“ 


“virtually every aspect of ASCAP's operations is governed 
by a consent decree entered in a federal antitrust action in 
1950. Pursuant to this consent decree, as amended, if ASCAP and 
a licensee cannot reach agreement on a license fee structure, the 
licensee may request the District Court in the Southern District 
of New York, which retains jurisdiction over the decree, to 
determine a reasonable fee; in such a proceeding, ASCAP bears the 
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Similarly, under the compulsory licenses, collective 
representation of owners of other types of copyrighted 
programming has been created. These groups include: 

-- Program Suppliers -- copyright owners of syndicated 
television series, movies and television specials; 

-- Joint Sports Claimants -- copyright owners of 
telecasts of professional and college team sports; 

-- Public Television Claimants -- copyright owners of 
programming broadcast by the Public Broadcasting Service, and not 
otherwise owned by other claimants; 

-- Broadcaster Claimants -- copyright owners of 
programs produced by broadcast stations such as news and local 
interest programs; 

-- Devotional Claimants -- copyright owners of 
syndicated programs with a religious theme, not otherwise owned 
by copyright owners in other claimant groups; 

-- Canadian Claimants -- copyright owners of programs 
broadcast on Canadian stations and not otherwise owned by 
copyright owners in other claimant groups; and, 

~~ National Public Radio ("NPR") -- copyright owners of 


all programming broadcast on NPR radio stations that does not 


burden of proof on the issue of reasonableness. Thus, even in 
tne marketplace, cable and satellite providers would have price 
protection in dealings with ASCAP and BMI (which now also has a 
“rate court"). Moreover, the ASCAP consent decree requires that 
ASCAP grant a license to any music user that requests one. 
Therefore, in the absence of a compulsory license, cable systems 
and satellite carriers could obtain a license automatically upon 


request. 
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fall with the Music Claimants' category (represented by ASCAP, 
BMI and SESAC). 

Thus, in a free marketplace, cable systems and 
satellite carriers merely would be expanding their negotiations 
with the same limited group of collective representatives with 
whom they now negotiate under the strictures of the voluntary 
negotiation provisions of Sections 111 and 119, in rate 
adjustment proceedings every five years, in retransmission 
consent and must-carry matters, and even in certain nonbroadcast 
rights contexts. There is, therefore, no justification for 
continuing these antiquated compulsory licenses. Indeed, at 
least some part of the satellite carrier contingent agrees and 
“would prefer to see no compulsory licenses at all" and "let all 
of these rights be cleared in the free market."*” 

Equity for copyright owners also dictates the elimina- 
tion of these licenses. Congress promulgated the cable and 
satellite compulsory licenses, in part, because of concerns about 
burdensome negotiations that might otherwise be placed on 
“fledgling” industries. But, there has been little, if any, 
focus on the burdens placed on copyright owners by maintenance of 
compulsory licensing schemes. Indeed, recent hearings and the 
legislative history leading up to the passage of the 1988 SHVA 


and its 1994 extension are silent on the hidden costs to 


‘“‘padden Testimony, Apr. 15, 1997, Tr. p. 3759. 
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copyright owners, nor is there any discussion on the capacity of 
copyright owners to administer their own licenses.~™ 

Rather than a simple business solution where management 
representatives of buyers and sellers sit down and negotiate in 
the free market, representatives of copyright owners and the 
cable and satellite industries must engage in costly, time 
consuming and lengthy forced arbitration if, as so frequently has 
happened, the voluntary negotiations fail. Then, after royalty 
rates are established, copyright owners must negotiate among 
themselves about how to divide up the royalties. If they are 
unable to agree, again, copyright owners must engage in costly, 
time consuming and lengthy arbitrations, first among competing 
Claimant groups to the same royalty pie and then, often, among 
Claimants within the same claimant group. These additional 
arbitrations -- for which satellite carriers obviously incur no 
cost -- further reduce the amount of royalties ultimately paid to 


copyright owners as compensation for use of their property. 


See Cable Compulsory Licenses: Hearings Before the 
Subcomm. on Patents, Copyrights and Trademarks of the Comm. on 
the Judiciary, 102nd Cong., 2d Sess (1992); Cable and Satellite 
Carrier Compulsory Licenses: Hearings Before the Subcomm. on 
Intellectual Property and Judicial Admin. of the Comm. of the 
Judiciary, 103rd Cong., ist Sess. (1993). 


We note also that although the Office and the satellite 
industry apparently have praised the satellite carrier compulsory 
license for its supposed ease of administration, ease of 
administration alone is not a justification for retaining the 
present system when marketplace mechanisms are already in place. 
The easiest license to administer would be a free one -- but that 
is hardly fair. 
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These additional layers of litigation greatly delay the 
payment of such royalties to the rightful copyright owners. fFor 
example, at this time, cable royalties paid in for the years 1995 
and 1996 and satellite carrier royalties for the years 1992, 
1993, 1994, 1995 and 1996” remain unpaid. Twenty-five percent 
of 1994 cable royalties and 20% of 1993 cable royalties also 
remain undistributed. Moreover, there has been no global 
settlement among the various copyright claimant groups to any of 
these funds and, therefore, entitlement to cable and satellite 
royalties for each of these years is undetermined and subject to 
litigation. These unreasonable delays likely would be eliminated 
in the marketplace. And, permitting the royalties to earn 
interest during the period they are held is not an acceptable 
replacement for timely payment and possession of funds to which 
the copyright owners are rightfully and presently entitled. 


D. Phased Elimination of the Cable and 
Satellite Carrier Compulsory Licenses. 


While ASCAP would prefer immediate elimination of the 
cable and satellite carrier compulsory licenses, it would have no 
objection to a short, reasonable transition period so long as 
copyright owners could rely upon Congressional ly-mandated 
sunsets. For example, the SHVA sunsets on December 31, 1999. 

The statute initially was to sunset on December 31, 1994; 


however, satellite carriers successfully lobbied Congress for an 


“These figures exclude a minimal 10% distribution of 1992- 
1995 satellite carrier royalties made on April 3, 1997 to help 
copyright owners defray the significant costs of the ongoing 
satellite rate adjustment proceeding. 
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extension of their compulsory license. According to reports, the 
industry is still seeking a legislative solution in place of free 
marketplace negotiations after 1999. With recourse to a CARP 
always an option and the possibility of further unnecessary 
relief from Congress, we cannot expect that private negotiation 
and marketplace solutions will develop. 

The House Judiciary Committee R#port on extending the 
SHVA noted that the satellite industry had little incentive to 
agree with copyright owners and would rather gamble on a rate set 
by arbitration: “One of the principal reasons the Committee 
adopted the fair market value standard is to encourage the 
parties to agree to voluntary arrangements. Experience with the 
1991 arbitration demonstrates that so long as a compulsory 
license is in effect with rates set below market value, satellite 
carriers have little or no incentive to enter into voluntary 
negotiations. The requirement of setting fair market rates is, 
therefore, deliberately calculated to act as a transitional 
device toward the ultimate repeal of Section 119 on December 31, 
1999." 

The cable compulsory license is even more egregious. 
The license has no sunset and there simply is no motivation to 
try private negotiation in the marketplace. We strongly believe 


that the cable compulsory license should expire with the SHVA on 


H.R. Rep. No. 103-703 at 10 n.26 (1994) [to accompany H.R. 
1003}. 
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December 31, 1999 and that Congress should make clear to all 
parties that the laws will not be extended. 

Congress, too, has already expressed reservations about 
the development of market-based licenses for the satellite 
industry while the larger, well-established cable industry enjoys 
a perpetual compulsory license. Accordingly, the Senate 
Judiciary Committee was unwilling to state that the SHVA of 1994 
was the final extension of Section 119 and recognized that any 
further consideration of Section 119 must include an examination 
of the position of the cable industry as well.” 

Repeal of both Section 111 and 119, effective December 
31, 1999, will provide ample time for copyright owners and the 
cable and satellite industries to employ existing marketplace 
mechanisms to set the fees to be paid beginning in the year 2000. 
And, with the certainty that the laws will not be extended under 
any circumstances, the parties will have real motivation to reach 
agreement and not postpone their negotiations. 


III. THERE SHOULD BE NO EXPANSION OF ELIGIBILITY FOR THE 
CABLE AND SATELLITE CARRIER COMPULSORY LICENSES, 


ASCAP believes that, during any limited phase-out of 
the cable and satellite carrier compulsory licenses, these 
licenses should not be expanded to encompass other types of 
transmission services, nor should new types of services receive 


their own separate compulsory licenses. 


S. Rep. No. 103-407 at 8 (1994) [to accompany S. 1485 as 
amended}. 
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For the reasons stated above, ASCAP believes that 
compulsory licensing for any video retransmission service simply 
is unnecessary. The reality is that the nature of these 
businesses requires that all of the entrants into this field have 
significant resources for start-up costs and program acquisition. 
That is certainly why the telephone companies, TCI and ASkyB are 
taking a leading role in these new businesses. 

Moreover, expansion of existing compulsory licenses or 
imposition of new compulsory licenses to fit new technologies 
will make it more difficult for compulsory licensing schemes ever 
to be eliminated. New compulsory licensing schemes would place 
additional burdens and costs on copyright owners to participate 
in additional rate-making and distribution proceedings. And, 
expansion of the compulsory licensing system will place added 
administrative and operational burdens on the already over- 
burdened Office. 

It is also a given that inclusion of new technologies 
in current compulsory licensing schemes or creation of new ones 
will discourage private negotiation and inhibit the development 
of marketplace solutions. 

Further amendment of Sections 111 and 119 to cover new 
types of technologies alse would be unwise because it is 
impossible to predict the development of those technologies. For 
example, while the Office has sought input from affected parties 


concerning the eligibility for the cable compulsory license for 
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OVS, only one OVS is fully operational today.” Other telephone 
companies are testing such delivery systems, but the telephone 
companies have generally put a brake on their plans for rapid 
expansion of this business.” Simply put, there is no 
justification for any expansion of the existing compulsory 
licenses. 

IV. HARMONIZATION OF SECTIONS 111 AND 119 AND IMPOSITION OF 


MARKETPLACE RATES WOULD BE THE ONLY SENSIBLE ALTERNATIVE 
TO ELIMINATION OF THE COMPULSORY LICENSE, 


Should the Office determine to recommend that 


compulsory licensing for cable systems and satellite carriers be 


retained -- and we fervently hope that will not be the case -- we 


believe that the cable and satellite carrier compulsory licenses 
should be combined into a single compulsory license requiring 
payment of marketplace rates to copyright owners. At this 
juncture in the development of these industries, there is no 
reason for either industry to receive a leg up on the other, or 
to impose rates that would differ from the rates paid through 
free, marketplace negotiations. Harmonization of Sections 111 
and 119 would also ensure equal competitive treatment of these 
competing industries.” 


“Fcc, Third Annual Report, 1997 WL 2451, at 4 71 (reporting 
on Bell Atlantic's operational OVS in New Jersey's Dover 
Township). 


"see, @.9., : 
Franchise, Communications Today, Jan. 25, 1996. 


“See generally Testimony of Harry M. Shooshan III on behalf 
of the SBCA, 


, Docket No. 96-3 CARP-SRA (although cable 
systems and satellite carriers are direct competitors, satellite 


29 


161 


Further, a simplification of the way royalties for 
distant signals are calculated for cable systems, together with 
harmonization of cable and satellite into a single compulsory 
licensing regime, would also ease the administrative burden on 
all parties affected, including the Office. Administration 
associated with the pay in, investment of and pay out of 
royalties would be eliminated as well as lengthy rate proceedings 
and multi-faceted layers of distribution proceedings.”’ 

On the other hand, the price to be paid by cable 
systems and satellite carriers, if these cumbersome compulsory 
licenses survive, should be the same rate paid by cable systems 
and satellite carriers for other products they purchase -- fair 
market value. Consideration of any other criteria merely would 
permit cable systems and satellite carriers to argue that they 
should pay less than fair market value and result in below market 
compensation to copyright owners for the very property that 
allows the cable and satellite industries to thrive and profit. 
These industries are well able to pay fair market value for 
copyrighted works and they should be required to do so. No other 


criteria but fair market value is necessary. 


carriers pay more for carriage of superstations and network 
stations than their competitors). 


Indeed, for example, as currently enacted, Section 
801(b) (2) (A) of the Copyright Act generally permits adjustment of 
the royalty rates to be paid by Form 3 cable systems under 
Section 111 only to reflect "national monetary inflation or 
deflation" or “changes in the average rates charged cable 
subscribers for the basic service of providing secondary 
transmissions to maintain" real constant dollar levels. 
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CONCLUSION 
The cable and satellite carrier industries no longer 
require permanent compulsory licenses for their retransmissions 
of television broadcast signals, if they ever did. These 
industries are not struggling entrants into the world of 
telecommunications -- they are now powerful rivals to the 
established broadcast industry. 

Cable systems and satellite carriers negotiate in the 
free marketplace for every other product they buy or sell. No 
distinction should be drawn between those products -- 
especially as the cable and satellite industries are both 
equipped to negotiate in the marketplace and face no unique 
burdens to negotiating with copyright owners for the rights to 
retransmit over-the-air broadcast signals. 

The message carried to Congress in recent years is that 
the American people want government out of the commercial 
marketplace. The cable and satellite carrier compulsory 
licenses' very existence is contrary to that principle, for they 
constitute a governmental intrusion into the marketplace. They 


are unwarranted and unnecessary. 


Respectfully submitted, 


fen) Laf7 


Ross J. CMarap . 
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In the Matter of ) 
) 
Revision of the Cable and ) Docket No. 97-1 
Satellite Carrier ) 
Compulsory Licenses ) 


Comments of Gregory M. Schmidt, Vice President- 
New Devel 1G T- 1. LIN Television C 


I am the Vice President for New Development and General Counsel of 


LIN Television Corp. LIN Television owns eight television stations, including WISH in° 


Indianapolis, Indiana, WANE in Fort Wayne, Indiana, WAND in Decatur, Illinois, 
KXAS in Dallas, Texas, KXAN in Austin, Texas, WAVY in Norfolk, Virginia, WTNH 
in Hartford, Connecticut, and WIVB in Buffalo, New York. 

I submit this statement to underscore the importance of preserving the 
objective standard setting forth the territorial, or “white area," restrictions of the Satellite 
Home Viewer Act. By drawing a bright line for determining eligibility to receive 
satellite-delivered network programming, Congress made clear its intent not only to limit 
the scope of the compulsory license it was granting to satellite carriers, but also to 
climinate costly and disruptive eligibility disputes and to avoid placing stations in an 
adversarial posture vis-a-vis their viewers. 

The Satellite Home Viewer Act permits satellite carriers to provide 
network programming only to “unserved households.” 17 U.S.C. § 119(a)(2). 
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Congress defined “unserved household” to include two components, both of which must 
be satisfied before a satellite carrier lawfully may offer network programming to a 
subscriber. A household is “unserved” only if (a) it “cannot receive, through use of a 
conventional outdoor rooftop receiving antenna, an over-the-air signal of grade B 
intensity (as defined by the Federal Communications Commission) of a primary network 
station affiliated with that network” and (b) it has not, within the previous 90 days, 
“subscribed to a cable system that provides the signal of a primary network station 
affiliated with that network.” 17 U.S.C. § 119(d)(10) (emphasis added). 

These tests clearly are objective. Indeed, PrimeTime 24 is urging an 
amendment to the Copyright Act to eliminate the current standard and to replace it with . 
a subjective standard based on viewer assessment of “picture quality." We vigorously 
oppose any such amendment. 

As an initial matter, any subjective standard would be extraordinarily 
difficult, if not impossible, to administer. Even assuming agreement on a uniform 
picture quality standard (an unlikely proposition in and of itself), the sheer number of 
households whose equipment and reception would have to be inspected individually 
would be beyond the industry's capability. In any event, the cost of such an undertaking 
would be enormous, particularly after factoring in the cost of resolving the disputes tha: 
inevitably would arise. 

More fundamentally, such a standard would undermine the relationship 


local stations enjoy with their viewers. As noted, to protect their rights as the exclusive 


.P 
distributors of network programming in their markets, local stations would be required to 
conduct case-by-case interrogations of viewers to determine whether or not the picture 
quality standard had been satisfied. If a station were to disagree with the viewer's 
assessment, it would be faced with an untenable choice either (a) to allow the viewer to 
subscribe to network services via satellite, thereby losing the viewer or (b) to challenge 
the viewer (and, at least implicitly, the viewer's credibility), thereby alienating -- and 
probably losing -- the viewer. 

WISH-TV’s experience as the CBS affiliate in Indianapolis illustrates why 
an objective standard is essential. With its flat terrain, Indianapolis is a station 
engineer's dream. WISH-TV sends a strong, clear signal throughout the area, and few 
legitimate reception problems are encountered by viewers in the local market. 

Nevertheless, PrimeTime 24 and other satellite carriers have marketed 
network packages that include CBS programming to tens of thousands of viewers 
residing in households located within WISH-TV’s Grade A contour; indeed, most are 
located in the station's City Grade Contour, L.e¢., in or near the heart of downtown 
Indianapolis, where our signal is strongest. Still, WISH-TV has proceeded 
conservatively, generally challenging only those subscribers residing well within the 
FCC predicted Grade B contour. Despite the conservative challenge criteria, WISH-TV 
has challenged more than 20,000 subscribers of PrimeTime 24 alone. 

After WISH-TV began challenging subscribers in the Indianapolis market, 
it received numerous telephone calls and letters of protest from challenged subscribers. 
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Many stated that, because of the challenges, they did not intend again to watch WISH- 
TV. Most important for present purposes, when we conducted signal intensity 
measurements at households where viewers had complained of poor picture quality, we 
learned that in a number of instances the problem was caused pot by inadequate signal 
strength, but rather by faulty equipment or poor installation. 

Adopting a subjective standard for determining whether a subscriber is 
eligible to receive network programmiug via satellite would only exacerbate the already 
substantial damage resulting from the illegal transmission of distant network 
programming into local markets. Not only would it place stations in an even more 
delicate position with viewers in their markets, but its unenforceability would create an 
even greater opportunity for satellite carriers to sell beyond the limited areas carved out 
by Congress. By contrast, the current objective standard permits stations to enforce their 
rights, thereby preserving the viewer base stations need to continue to serve their local 
markets. 
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SUMMARY 
As the Copyright Office considers potential changes to the compulsory copyright license 
structure, it must remain acutely aware of the significart impact these decisions may have on small 
cable. The Small Cable Business Association (“SCBA”) submits this testimony in order to highlight 


these areas of concern and initiate further dialog on these issues. 


Cable Compulsory License Issues 
SCBA strongly urges the Copyright Office to retain the compulsory license at least for small 

cable. As outlined below, loss of the compulsory license would have devastating financial impact on 

small cable: 

4 Unaffordable transaction costs. Small cadle, often family operated, does not have the 
administrative staff or legal expertise to negotiate copyright licenses with each broadcaster. 
Small cable will have to use outside counsel. Even assuming low transaction costs o: $2,000 
per license, this still represents at least a $10,000 burden because the average smaller market 
has five local broadcast stations. When spread over small cable’s subscriber base, it becomes 
apparent that costs of $10 to $200 per subscriber pose barriers to continued broadcast station 
carnage. Because a significant number of cable systems qualify as small (e.g., over 6,000 of 
the nation’s approximately 11,000 cable system have fewer than 1,000 subscribers’) loss of 


the compulsory license would have widespread implications. 


'Television and Cable Factbook No. 64 at 1-81 
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Create New Program Access Problems. Small cable already pays significantly more than 
larger cable operators for broadcast retransmission consent and satellite programming. The 
principal reason for the disparity in program cost arises from unequal bargaining power 
Requiring cable operators to separately negotiate copyright licenses will only expand the 
scope of the current program access problems faced by small cable. 

Necessary to Continue Must-Carry. Mandatory carriage requires the existence of a 
compulsory license. Congress recognized this when it required broadcasters to choose 
between mandatory carriage and the ability to seek compensation for carriage. If given both 
rights concurrently, broadcasters could demand virtually any price in return for the right to 


retransmit the signal on the cable system. 


Satellite C tory Li , 


SCBA neither supports nor opposes the grant of a compulsory license to satellite carriers, 


including DBS providers. As Congress approaches this subject, it must reach a key public interest 


lecision -~- whet chin toe exhasiatn of tnadiias 2 hen cutee Bee 3 


years. 


> 


SCBA Urges Congress to Continue Supporting Localism. Local video programming now 
plays an integral part in the functioning of our democracy. It provides a forum for discussion 
of controversial issues of public importance and has become essential to ensure an informed 
electorate. ‘Vital local programming takes a number of forms, including: 

° Local news 

° Local sports 

° Local public affairs and political interest 


Local emergency notifications 
Public, education and government access 
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° Local business advertisers 
° Local political advertisers 


As a Provider of National Service, DBS Hurts Localism. As a multi-channei ».deo 
programm ng provider, DBS has captured new subscribers at exponential rates. As a 
provider of national -- not local -- programming, DBS does not advance localism. By 
drawing viewers away from outlets providing local programming, DBS has hurt localism and 
efforts to create and distribute local programming. This harm flows to all producers, 
distributors and local viewers through diminution or abolition of local programming. 
Congress Should Strengthen, not Weaken, the SHVA. SCBA members have encountered 
widespread importation of network and other superstation signals in blatant violation of the 
Satellite Home Viewer Act (“SHVA”). This hurts local programming providers. DBS 
providers have admitted in testimony before Congress how easy evasion of the SHVA’s 
restrictions has become.’ SCBA members have witnessed not only lax enforcement by DBS 
providers, but open and aggressive action by installers and DBS distributors to violate SHVA. 
Against the background of open and flagrant violations of SHVA, the Copyright Office must 
exercise caution not to recommend changes to SHVA, such as a subjective picture quality 
test, that would encourage even further violations of the SHVA. 

Congress Should Create Complete Parity with Respect to Regulation of Program 
Carriage. To quote Senator McCain, “Television is television.”’ If Congress changes the 


current system by creating a DBS compulsory license, Congress should move towards a 


‘Transcript of testimony before the Senate Committee on Commerce, Science and 


Transportation, April 10, 1997 (Hearing Transcript) at 16 


‘Hearing Transcript at | 


IV 
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system where cable, OVS and DBS receive identical treatment. DBS no longer warrants 
exemption from comprehensive regulation as a fledgling industry. DBS owners now rank 
among the world’s largest media companies and DBS has shown dramatic growth, taking 
more than half of the new video subscribers in 1996. At a minimum, regulatory parity would 
include: 

° Imposing the same must-carry requirement on DBS, OVS and cable. 


° Applying network non-duplication, syndicated exclusivity and sports blackout 
provisions equally to DBS, OVS and cable. 


° Requiring DBS providers to make financial contributions to support local 
programming until they can comply with must-carry requirements. 

The future of local programming, especially in rural America, is on the line in this proceeding. 

If regulatory parity is not achieved, DBS may not be a competitor in the years to come, it may be the 

only provider of video programming to rural America. The ability of rural America to use video 

technology to keep informed, protected and participatory in the affairs of our democracy warrants 


significant consideration of the concerns and suggestions raised by SCBA. 
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I. INTRODUCTION 

SCBA provides the following testimony on issues of special concern to small cable. These 
issues include the devastating financial impact that loss of the compulsory license would have on small 
cable. Additionally, grant of the compulsory license that DBS providers have openly sought on 
Capitol Hill must be accompanied by complete regulatory parity with respect to broadcast signal 
carnage 

Formed nearly four years ago, SCBA today represents nearly 300 small cable operators, most 
of whom have 1,000 or fewer subscribers. SCBA began as small operators banded together to cope 
with the regulatory burdens imposed by the Cable Television Consumer Protection and Competition 
Act of 1992 (1992 Cable Act). Today, SCBA remains active ensuring that Washington policy 


makers, including the Copyright Office, understand the unique impact statutes and regulations have 


on small cable and customers of small cable 


Il. THE VIABILITY OF SMALL CABLE MANDATES THE CONTINUATION OF THE 
CABLE COMPULSORY LICENSE. 


The Copyright Office’s Request for Comments (RFC)* regarding the continuation of the cable 
comp isory license raises issues critical to small cable. Discontinuation of the compulsory license will 
saddle small cable with unaffordable transaction costs when measured on a per subscriber basis. The 
absence of a compulsory license would also leave small cable vulnerable to disparate pricing 


structures and the inability to access programming. 


A. The economics of independent small cable mandates continuation of the 
compulsory license. 


‘ As the Copyright Office notes, all cable operators, including small cable, retransmit broadcast 
signals pursuant to a compulsory copyright license.* This license allows the retransmission of 
broadcast signals so long as cable carriage comports with the regulations of the Federal 
Communications Commission (FCC). The compulsory license carries with it two significant 


advantages: (1) it minimizes the transaction cost of procuring the license; and (2) it facilitates 


imposition of other broadcast signal carriage requirements such as must-carry. Elimination of the 
compulsory license would create a disparately harsh burden on small cable, seriously compromising 


its ability to carry local off-air broadcast signals. 


‘Notice of public meetings and request for comments, Revision of the Cable and Satellite 
Carrier Compulsory Licenses, 62 FR 13396 (March 20, 1997). 


417 U.S.C. § 111(b). 
“17 USC. § 111(C). 
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1. Negotiations with individual broadcasters can carry significant 
transaction costs for small cable. 


Negotiating copynght licenses will require cable operators to incur two costs: (1) the cost of 
employee time diverted from serving customers; and (2) the cost of outside assistance to negotiate 
agreements in this highly specialized area of the law. 

Small cable typically employs small work forces. Very small systems often operate using the 
efforts of family members of the family that owns the system. Larger systems typically have very little 
administrative staff. Many small cable operators simply do not have sufficient depth in their staffs to 
devote time to negotiate copyright licenses with each broadcaster in their areas and still run their 
businesses 

Beyond the availability of staff, most small cable operators lack the expertise to negotiate an 
equitable agreement without the use of outside legal counsel. The use of outside experts, such as 
lawyers, will significantly raise the cost of securing copyright licenses. 

The total cost of negotiating and executing a license allowing secondary retransmission will 
vary based on a number of factors unique to each negotiation. Small operators will likely incur at 
least $2,000 in outside counsel fees for each license. In contentious or complex scenarios that cost 
could increase significantly 

To accurately consider the adverse financial impact on small cable, one must look beyond the 
cost of negotiating individual licenses and consider the cumulative cost. Many small systems operate. 
in small markets. These markets have, on average five off-air signals.’ Even assuming that the small 


Operator can obtain a license by incurring only $2,000 in costs, the total burden for the operator is 


"Average of total stations in the 100-plus markets. 7elevision ancl Cable Kacthook No. 64 
at 1-77 


178 


$10,000 -- $2,000 for each of five broadcast stations. Because small cable typically has small 
subscriber bases, one must consider not just the total cost, but the affordability of the cost measured 
in terms of amounts per subscriber. 

2. The limited subscriber base in small markets typically served by small 


cable results in high per subscriber costs to negotiate separate copyright 
licenses. 


Small cable operators and their subscribers remain especially vulnerable to burdens that 
impose significant transaction costs. This results from the inability to spread and recover these costs 
over a large number of customers, either in a particular system, or from other company operations. 
A high per subscriber costs results. Consider the following example where a cable operator incurs 


an aggregate transaction cost of $10,000: 


200,000 $10,000 $0.05 


50,000 $10,000 $0.20 
10,000 $10,000 $1.00 
1,000 $10,000 $10.00 
500 $10,000 $20.00 
250 $10,000 $40.00 

50 $10,000 $200.00 


The following graphic representation depicts the sharp increase in per subscriber costs as 


system size decreases: 
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Per Subscriber Transaction Costs 


—— Cost per Subscriber. 


Cost per Subscriber 
(Oofart) 
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20.000 50,000 10,000 1,000 500 250 50 
System Size 


Two fully understand the impact of these relationships, one must take into consideration the 
immense number of small systems. The following chart shows the number of cable sysisms, grouped 


by their size 


U.S. CABLE SYSTEMS BY SUBSCRIBER SIZE 


50,000 and over 
2% 
Not available 20.000 - 49.999 
6% 4% 10,000 - 19,000 
5,000 - 9.900 
6% 
3,500 - 4.999 
249 & under 4% 
28% 
1,000 - 3,499 
18% 
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The FCC has recognized the necessity of crafting public policy i a way that does not impose 
high per subscriber costs on small cable." SCBA strongly urges the Copyright Office to exercise the 


same concern for avoidance of imposing unaffordable burdens on small cable. 


B. Requiring small cabie *~ negotiate individual copyright licenses creates another 


SCBA and its members have confronted major hurdles in their effor’s to secure programming 
on terms comparable to larger multiple system operators (MSOs). Small cable has difficulty 
negotiating equitable rates for programming because of unequal bargaining power. Smua'l cable 
typically pays significantly higher programming costs than larger operators Broadcasters have 
followed this same pattern in their pricing of retransmission consent.” The same dynamic will impose 
on small cable higher costs per subscriber for a copyright license. 

To help level the playing field, small cable created a buying co-operative, the National Cable 
Television Co-Operative (NCTC). In the co-operative, small cable members pool their subscribers 
and purchase programming at lower rates. While this helps relieve the probiem, it does not eliminate 
it as programmers are not compelled to sell programming to the co-operative. Several major 
programmers steadfastly refuse. 


"See, e.g., Sixth Report and Order and Eleventh Order on Reconsideration, MM Docket Nos 
92-266 and 93-215 (released June 5, 1995) (“Small Systems Order’) at 4 56 


*See, e.g., SCBA Petition to Deny, B} CCT-950823K*-LJ (filed April 25, 1996) 
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Co-operatives would not help to alleviate any of the burdens broadcasters could place on 


small cable following repeal of the compulsory license. Small cable typically could not amass a 
sufficient subscriber base within a given television market to increase bargaining power. National co- 
operatives do not help small cable when negotiating with an in-market broadcaster Small cable has 
enough difficulty resolving retransmission consent issues. Adding copyright license negotiations on 
top of that would make broadcast signal carriage by small cable increasingly difficult, if not 
impossible 

Cc. Broadcasters can currently seek additional compensation for signal carriage. 

The RFC asks whether the compulsory license should be negotiated in the open market."° In 
many respects, broadcasters already have this option Broadcasters cannot argue that the current 
system undercompensates them Congress gave broadcasters the nght to seek compensation for 
carriage above that provided by copyright. Broadcasters now have the right to require a grant of 
retransmission consent and to receive additional compensation as a condition of carriage."' This 
effectively allows broadcasters to allow marketplace pricing of the nght to retransmit their signals 

D. Must-carry cannot exist without compulsory licensing. 

Mandatory carriage requires the existence of a compulsory license. Congress cannot require 
carnage without giving operators the right to carry the signal. To do otherwise places operators at 
the mercy of the broadcaster who can charge any level of compensation because the operator must 


either pay to obtain the copyright license or violate federal law by not carrying the signal 


"RFC at p 4 


"47USC. § 325(b) 


Congress recognized and avoided creating the practical impossibility of allowing a broadcaster 
to both require payment as a precondition to carriage and enforce carriage requirements. Under the 
current scheme, a broadcaster must choose between retransmission consent and must-carry."’ If 
Congress eliminates the compulsory license, it must also eliminate must-carry 

E. Conclusion 

The transaction costs incurred by a cable operator resulting from negotiating copyright 
licenses with each and every broadcast television station, and potentially the station's program 
suppliers (e.g , major league sporis), would place an intolerable financial burden on small cable The 
resulting per subscriber costs simply could not be absorbed or passed through to subscribers 
Because mandatory carriage under must-carry requires a compulsory licence, small cable would no 
longer have an obligation to carry local broadcast television. The high transaction costs of seeking 
a license would likely result in widespread cessation of broadcast station carriage by small cable, 
hurting many constituencies, including cable, broadcast and the viewing public that relies on “free 
TV.” The Copyright Office must recommend continuation of the compulsory license, at least for 
small cable 
il. ANY ACTION CONGRESS TAKES MUST PRESERVE LOCAL PROGRAMMING 

Concerning the SHVA, SCBA address three areas of vital importance to small cable (1) 
retention without any dilution of the current “white area” restrictions, (2) allowing aggrieved cable 
Operators a cause of action to enforce violations of “white area” restrictions, and (3) grant of a broad 


compulsory license as advocated by large DBS interests 


247 USC. § 325(b\3XB) 


A. Congress must confront a key public policy issue. 

As Congress considers changes to the compulsory license scheme for satellite carriers, 
Congress must decide to either support or cast aside the principle of localism If Congress seeks to 
continue support of localism, it must consider carefully the impact of changes to regulation of a 
national programming service that currently not only does not deliver local signals or serve any local 
programming needs but also by escaping those requirements competes unfairly with providers of local 
programming If Congress decides to cast away localism, it will give the green light to national 
programming concerns such as DBS to steamroil those program providers that have invested in the 
requisite infrastructure to deliver local programming. This will cause dramatic reductions in the ranks 
of small and rural broadcasters and small and rural cable 


1. The principle of localism has become central to regulation of video 
program distribution. 


As currently structured, DBS threatens the longstanding goal of promoting and preserving 
local programming -- otherwise known as localism. Congress first mandated localism in 1944 as part 
of the Communications Act of 1934 

[t}he Commussion shall make such distribution of licenses. among the several states 

and communities as to provide a fair, efficient and equitable distribution of radio 

service to each of the same.’ 


a. The FCC has woven the principle of localism throughout its 
regulaiory scheme. 


Localism has served as the cornerstone of c»smmunications policy and regulation for the last 


63 years Some of the following examples demonstrate the extent to » ch thy FCC has gone to 


promote this objective 


"47 USC § 307) 


¢ Chain Broadcasting Rules. In 1941, as network programmers gained increasing . 
controi over the programming of their affiliates, the FCC acted to severely restrict the 
terms that networks could demand in their affiliation agreements."* By limiting 
network influence on programming, the Commission effectively returned program 
control to the hands of local management. At the time, this represented a bold action 
as radio networks had greatly fostered the growth and development of the radio 

> Broadcast License Distribution. In 1952, the FCC developed a table of assignments 
that reserved frequencies in each of 1,274 communities, ensuring that each would 
have the spectrum available for at least one local broadcast station. The Commission 
believed that this “protects the interests of the public residing in smaller cities and 
rural areas more adequately than any other ~-'em for distribution of service . . . .”"* 

+ Local Origination. In 1969, the FCC initiated a rule requiring large television 
Operators to originate a significant amount of local programming to both ensure 
diversity of views and also to satisfy local programming needs.'* 

+ Must-Carry Rules. The FCC first imposed a mandate to carry local broadcast 
signals in 1965. The FCC justified its actions as necessary to ensure the financial 


viability of broadcast programming. The FCC attempted to enforce mandatory 


“Report on Chain Broadcasting, Commission Order No. 37, Dkt. 5060 (May 1941). 
'SSieth Report and Order, 41 FCC 148 (1952). 
“First Report and Order, 20 FCC 2d 201 (1969). 

10 
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carriage over the ensuing 30 years despite successful court challenges to its 
Constitutional validity. 

+ Distant Signal Importation Limits. The FCC has also limited a cable operator’s 
ability to import signals from other markets that might compete with local broadcast 
signals. In 1972, the FCC created market quota rules through the may-carry rules.'” 
Under those rules, operators could only import a certain number of distant signals. 
The FCC currently maintains restrictions prohibiting the importation of duplicative 
network programming (network non-duplication rules) and similar rules governing 
syndicated programming (syndicated exclusivity rules). 

b. Congress has recently acted to perpetuate localism. 
As recently as 1992, Congress passed legislation squarely aimed at preserving localism. 


¢ Must-Carry. Congress, relying on the need to preserve localism in television 


broadcasting, mandated cable carriage of local broadcast signals:'* 


A primary objective and benefit of our Nation’s system of regulation 
of television broadcasting is the local origination of programming. 
There is a substantial governmental interest in ensuring its 
Broadcast television stations continue to be an important source of 


local news and public affairs programing and other local broziicast 
services critical to an informed electorate.'” 


"Cable Television Report, FCC 72-108 (1972). 
947 U.S.C. §§ 534 and 535. 
91992 Cable Act at § 2(a)(10) and (11). 
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+ DBS Localism Rulemaking. Congress made clear to the Commission that it must 
either enact rules that require the carriage of local programming on DBS or, in the 
alternative, protect local programming from the siphoning effects of DBS. Congress 
ordered the Commission to: 

[Within 180 days after the date of enactment of this section, initiate 


. 
. 
-“'f $) thigqe 


-~.* 


The FCC has recommenced the above rulemaking SCBA is filing comments 


concurrently in that rulemaking ”* 
2. The FCC has previously refused to authorize programming services that 
did not deliver local signals. 


Long ago, the FCC refused to authorize a predecessor to DBS. In 1952, the FCC rejected 


@ proposal to reserve higher UHF frequencies for “stratovision,” a method of telecasting from an 
airborne transmitter that could supply 81 percent of the United States with one signal. The FCC 


determined that harm to local broadcast stations outweighed the prospect of delivering this signal to 
unserved rural areas.” 


47 U.S.C. § 335(a). 


7"Implementation of Section 25 of the Cable Television Consumer Protection and Competition 
Act of 1992, Direct Broadcast Satellite Service Obligations, MM Docket No. 93-25 (comments due 
April 28, 1997). 


2 Sixth Report and Order, 41 FCC 148 at 216 (1952). 
12 
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B. Weakening signal importation restrictions will injure local programmers. 

The RFC offers a number of proposed changes to the “white area” restrictions. SCBA urges 
the Copyright Office to carefully evaluate the harm that any weakening will have on local 
programming, 


1. Any subjective qualification test will exponentially increase the already 
widespread violations of the SHVA. 


The proposed picture quality test, or any other test other than signal intensity will lead to 
abuses and enforcement nightmares. SCBA members have encountered numerous cases of 
subscribers could easily receive the broadcast off the air. Even Mr. Rupert Murdoch, while 
attempting to blame the problem solely on unscrupulous subscribers, admits how easily anyone can 
violate the law: 

So that if you’re living in Washington and you have direct television, you’ve only got 

to tell a little fib that you can’t get the local stations, and they’ ll turn on stations from 

ee 

Contrary to Mr. Murdoch’s inference that subscribers principally perpetrate the “little fib,” 
many SCBA members have witnessed aggressive installers and franchised distributors actively 
engaging in these unlawful deceptions. Because signal distribution from the satellite is not sufficiently 
geographically limited, the only way to maintain integrity of the distribution system is through 
authorizations at the site of tie reception equipment. Mr. Murdoch claims that telephone verification 
will allow control over signal distribution. SCBA doubts this. 


“Testimony of Rupert Murdoch, Hearing Transcript at 16. 
13 
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SCBA understands that DBS providers claim to currently provide periodic telephone 
verification of a descrambler’s location. Several SCBA members have purchased DBS systems and 
installed them not at their home addresses, but at different office locations. Even when the members’ 
home and office are located in different television markets, the box, despite its constant connection 
to the telephone line, allows receipt of programming. This suggests one of two things. Either DBS 
providers do not check the location of the box, or they do and fail to voluntarily enforce the 
provisions of the SHVA. 

The DBS providers’ lax enforcement of current abuses will only foster additional and greater 
abuses in the future if unscrupulous distributors, installers or others can base the determination on 
irrelevant. Either a customer receives the signal intact or it has no signal. 

SCBA strongly opposes any scheme that even indirectly weakens the enforceability of the 
SHVA in light of significant abuses of the white area exception to distant network or superstation 

C. Congress muct create complete parity of program carriage regulations. 

The DBS providers have already gone on record as seeking a full compulsory license for the 
carriage of broadcast signals.* SCBA neither supports nor opposes the grant of a compulsory license 
eGRbautin omen cy gu dent benmesitte theme te a 
respect to signal carriage. This will require legislation and rulemakings that go far beyond the subject 
matter under direct jurisdiction of the Copyright Office. Nevertheless, because they must be dealt 
with concurrently, we discuss them in this forum. 


“Id at 7. 
14 
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1. “Television is television.” 

In a recent hearing before the Senate Commerce, Science and Transportation Committee, 
Senator McCain said it best: 

Television is television, regardless of whether it’s delivered over the air by 

broadcasting, through wire or fiber, by cable, by microwave for multi-channel, multi- 

point distribution systems, or from satellite by DBS.” 

SCBA agrees. Congress has established a national telecommunications policy that it should 
apply equally to all programming providers. Congress endorsed this philosophy when it established 
open video systems (OVS) that, for the most part, have identical or equivalent rights and obligations 
to traditional cable operators.* Congress must closely examine the competitive playing field and 
consider whether allowing DBS to continue slipping through the regulatory net constitutes good 

2. DBS no longer warrants special treatment. 

DBS has benefitted from its perception as the upstart provider of multi-channel video 
programming services. DBS is the least regulated of any multi-channel video programming providers. 
As the FCC recently noted: 

The DBS industry has grown and changed dramatically over the last four years.” 

Examination of key industry statistics bears this out: 


**Hearing Transcript at 1. 


*See, e.g., 47 U.S.C. § 573(c2)(A) (surrogate franchise fees); § 573(c)(1)(B) (PEG access, 
must-carry and retransmission consent). 


"Public Notice, Comments Sought in DBS Public Interest Rulemaking, MM Docket No. 93- 
25 (January 31, 1997). 
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+ Explosive subscriber growth. The Commission reported almost 4 million DBS subscribers 
as of October 1996, with at least one service growing by as much as 140,000 subscribers a 
month” The Commission has noted that “DBS services have grown at a rate making DBS 
receiving equipment one of the most successful new consumer electronics product 
introductions in history in terms of units sold.”” 

> Capturing new subscribers. During 1996, cable captured fewer than half of the new 
subscribers to multi-channel video programming services.” Most of these new subscribers 
went to DBS providers. 

4 Vast expansion of channel offerings. Since releasing the NPRM, at least one DBS provider 
has increased its channel offerings by almost 900%. In 1993, the Commission noted that 
Primestar offered 11 channels of programming.” In 1997, the Commission noted that 


Primestar provided 95 channels, with plans to expand to 150 channels’ Other DBS 


providers also offer a large aumber of channels: 


** 1996 Competition Report at Appendix C, Tables | and 2 
?Id. at { 40. 
*Testimony of Amos Hostettler, CEO, Continental Cable Television, Hearing Transcript at 


8 FCC Red 1589 at 1591, n.14. 


"Third Annual Report, Annual Assessment of the Status of Competition in the Market for 
the Delivery of Video Programming, CS Docket No. 96-133 (released January 2, 1997) (“1996 
Competition Report”) at ¥ 41. 
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DBS Provider Number of Channels Offered” 
DIRECTV/USSB 200 
Primestar 95 (plans to expand to 150) 
EchoStar Over 100 
American Sky Broadcasting 150 planned 
(ASkyB) 


These channel totals illustrate that DBS has progressed far beyond an experimental service. 
With the proposed merger of EchoStar and ASkyB, a new class of DBS provider will be born 
before the end of this year. Occupying two full orbital slots with the capability of delivering 


250 or more channels, DBS has become a formidable competitor to cable, especially small 


cable that must invest significant capital to construct and maintain the infrastructure necessary 

to deliver local programming to subscribers in rural America. ‘ 
> Large Media Companies Backing DBS. The participation of several large cable MSOs in 

Primestar is dwarfed by the entry of ASkyB’s owner, media giant The News Corporation, its 

partner MCI Communications. This merger will consolidate two full orbital slots in a major 

media company with staggering financial resources. DBS has moved well beyond the 

“fledgling industry” that the FCC recommended not regulating four years ago.™ 


DBS operators represent formidable competitors that must compete on a level play ng field. 


*° 1996 Competition Report at ¥ 41. 
“Notice of Proposed Rulemaking, 8 FCC Red 1589 at 1596, { 36. 
17 
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3. Local programmers, especially those in small markets, need must-carry. 
a. Broadcast television. 

Congress went to great lengths in the 1992 Cable Act to protect local broadcasters from the 
financial harm they would incur if not carried by cable. Congressional findings of harm and the risk 
of the financial collapse of even a few broadcasters mandated the imposition of significant signal 
carriage requirements: 

A primary objective and benefit of our Nation’s system of regulation of television 

broadcasting is the local origination of programming. There is a substantial 

governmental interest in ensuring its continuation. 

Broadcast television stations continue to be an important source of local news and 

public affairs programing and other local broadcast services critical to an informed 

electorate.” 

Congress also reiterated the critical importance of maintaining the viability of “free TV” and 
its ability to create local programming. Congress found that if not carried by cable: 


[T]he economic viability of free local broadcast television and its ability to originate 
quality local programming will be seriously jeopardized.™ 

In defending the must-carry statute against the First Amendment challenge, the government: 
“downplays the importance of showing a risk to the broadcast industry as a whole and | 
suggests the loss of even a few broadcast stations “is a matter of critical 
importance.””’ 
In upholding the must-carry statute, the Supreme Court validated the government’s two key 


considerations: 


$1992 Cable Act at § 2(a)10) and (11). 
“Id. at § 2(ay 16). 


"Turner Broadcasting System, Inc. v. Federal Communications Commission, No. 95-992, 
slip op. at 18 (March 31, 1997). 
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The Government's assertion that “the economic health of local broadcasting is in 

genuine jeopardy and in need of the protections afforded by must-carry,” [citations 

omitted] rests on two component propositions: First, “significant numbers of 
broadcast stations will be refused carriage on cable systems” absent must-carry 

[citations omitted] “Second, the broadcast stations denied carnage will either 

deteriorate to a substantial degree or fail altogether.”™ 

All television stations will be adversely impacted if not carried on a multi-channel video 
programming provider that has significant viewership. As noted by the Supreme Court, a five percent 
reduction in cable viewers would result in an almost $1.5 million reduction in gross revenue of a large 
market station.” The amount of revenue loss for a small market would be less; however, it would 
still have the same proportionate impact because a small station has a smaller budget. 

SCBA has never had a significant problem with must-carry. SCBA acknowledges that small 
cable and small television stations need each other As noted by SCBA’s former Chairman, David 
Kinley, in a recent viewpoint editorial, small broadcasters provide small cable with not only product, 
but local product that differentiates it from other multi-channel video programming providers. Small 
broadcast, on the other hand, cannot survive without the audience it reaches on small cable. The 
combination of small cable and small broadcast serves the principle of localism. 

b. Small cable operators. 

Small cable will continue to suffer injury if DBS can continue to unfairly compete by 

delivering distant beamed in signals that compete directly with local off-air channels carried by the 


"Id. at slip op. at 28. 

Turner slip op. at 53. 

“Multichannel News, Vol. 18, No. 16, April 21, 1997 at 57. 
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viewers away from the local broadcast and local cable systems, hurting the ability to produce and 
By avoiding local programmung requirements, DBS has been able to provide its product at 
significantly lower capital investment and operating cost measured on a per subscriber basis. Small 
cable has made significant capital investment in plant and equipment and incurs the higher cost of 
delivering signals to more rural, less densely populated areas “' This capital investment by small cable 
bic ~DBS has not incurred such 


ee 


DBS $87.50“ 
Small Cable $750 - $1,500° 


Small cable also incurs substantially higher operating costs due to low densities and long 
distances involved in traveling to remote sections of cable plant. Another significant cost involves 
programming Small cable typically pays a significant premium on programming compared to large 
operators, including DBS providers. Consequently, DBS providers can obtain the same national 
product as a small cable operator, but at a greatly reduced price This inequality mandates action in 


the near term. 


“Small Systems Order at J 56. 


“Prepared Testimony of Rupert Murdoch, Chairman and CEO, The News Corporation 
Limited before the Senate Committee on Commerce, Science and Transportation (“Prepared 
Testimony”) reports total initial capital investment of $700 million with a target of 8 million 
customers within five years. 


“This represents the ave:age cost of small cable aerial plant construction divided by average 
In all cases, however, the capital investment of a small operator significantly exceeds that of a DBS 
provider. 
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¢. Local business and political advertisers. 

As DBS shuts down local programming outlets, an important segment of the local 
communsties becomes shut out as well -- local advertisers, both commercial advertisers and political 
advertising (1) cable, and (2) local broadcast 

Cable systems currently provide an important access vehicle for local advertising. Almost 
3,000“ cable systems offer local advertising insertions over the feeds of national satellite delivered 
programming services. Referred to as “ad avails,” they provide low-cost video advertising. Even 
some satellite delivere’ networks such as The Weather Channel. 

DBS does not have the ability, nor does it claim that it will have the ability, to insert local 
advertising DBS will provide unaltered national satellite feeds, or if overlaid, will overlay with 
television to air video messages 
broadcast air time has typically placed this medium out of reach of smaller businesses. If a local 
broadcast station cannot retain viewers in light of unfair siphoning by DBS, it will cease operations, 
closing one more outlet for commercial and political advertising As stations go out of businesses, 
the cost of remaining slots at other broadcast stations will increase as more advertisers try to place 
thew advertisements in fewer available slots -- even though the advertisements will likely reach fewer 


“Television and Cable Factbook No. 64, at 1-80 


21 


DBS has the potential of stifling the abilit~ of local advertisers and politicians to use video 
advertising by effectively either elinunating or substantially reducing the viewership of those o'tlets 
that can provide local video advertising Unless the public policy adopted by Congress carefully 
have access to national outlets for video advertising and candidates for political office will not have 
any video outlet to disseminate thes messages. 

d. Local emergency management. 

Many cabie systems currently have some type of emergency notification system. The FCC 
some type of local emergency warnings in conjunction with local civil defense and emergency 
management personne! 

DBS cannot provide lacal emergency messaging. It will have no way to provide audio and 
video interrupt let alone the actual emergency message. A reduced number of local broadcast 

e. Lecal public, education and government access. 

Many communities have some form of public, education and/or government access. If DBS 
can compete unfairty with small cable, the viewers of these important local programming sources will 
decrease, lessening thew utility With the cablecasting of local government meetings tecoming almost 
commonplace, the decreased viewership of smail cabie will significantly injure the efforts of 
government to communicate with its constituents. This curtailment of information will reduce citizen 
participation in governmental affairs. Additionally, it will hinder the vital public interest of ensuring 
an informed electorate 
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4 Congress and the FCC must create a unified signal carriage regulatory 
model applied to cable, OVS and DBS. 


Assurmung that Congress acts to provide DBS with a compulsory copyright license, Congress 
and the FCC must adopt a regulatory framework governing signal carnage issues comparable to other 
similarty situated providers of ~ ')--hannel video programming providers, including cable and OVS 
We review several key p) . s10n below 

a. impose must-carry on DBS. 

Mandatory carriage of locai broadcast signals represents the cornerstone of a unitary signal 
the same musi-carry requirement This will require Congress to e:ther expand the must-carry 
requirement to DBS, repeal it for cable and OVS, or rework the provisions and apply a new must- 
carry standard on ud multi-channel video programming providers. 


(1) Carriage obligations essential to preserve local 
programming. 


Congress has recently made the policy determination that mandatory carriage of local off-air 
signals was essential to the financial viability of many broadcast stations ‘’ Last month, the United 
States Supreme Court upheld the Congressional findings and declared the must-carry requirements 
consistent with a cable operator's First Amendment protections ““ As DBS continues its dramatic 
growth, its failure to carry any or all local broadcast signals wil resuit in increasing harm to local 
broadcast stations 


1992 Cable Act § 2(aX 16) 


“Turner slip op. at 79 


Congress must make local signal carriage mandatory for DBS for two reasons. Despite Mr. 
Murdoch’s receut testimony suggesting voluntary broadcast signal carriage, a voluntary standard fails 
to overcome serious concerns. First, no rational basis exists for imposing a statutory requirement on 
two types of multi-channel video programming providers (i.c., cable and OVS) and allowing 
voluntary compliance by a third (i.e., DBS). Second, the DBS industry cannot agree on whether it 

At least one DBS provider plans to provide local off-air programming. In recent hearings 
before the Senate Committee on Commerce, Science and Transportation, Mr. Murdoch testified that 
American Sky Broadcasting plans to deliver local broadcasting signals using a variety of technologies. 
In his written testimony, Mr. Murdoch explains his plans: 

[B}y fall of this year, our goal is for 25-30% of U.S. households to be able to receive 

their local broadcast stations on SKY. Our targeted number grows to 50% of. 

households by the middle of next year and to 75% or more by late next year. In the 

remaining 25% of households, SKY will instull an antenna and a special set-top box 

One remote control, no clumsy A/B switches and no on-screen program guides that 

leave off local broadcast stations.“’ 

The major problem with this scheme is that ASkyB does not plan to carry all local stations. 
Rather, it appears ready to carry only the four networks and “major independents.” One press 
report quoted a spokesperson of ASkyB that its DBS service planned to carry only a single national 


“Prepared Testimony at 2. 
“Testimony of Rupert Murdoch Hearing Transcript at 9. 


“Sky Executives Pitch Broadcasters, Cable Word Magazine, Vol. 9, No. 11, March 17, 1997 
at 147. 
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weeks of one another cast aspersions on the credibility of ASkyB’s subsequent assertions about loca! 
signal carriage. The testimony also appears to leave smaller independents out of any DBS carriage 
scenario, sentencing them to a slow but ce:tain death. To quote Mr. Hubbard, the CEO of another 
DBS provider and owner of broadcast television properties: 


I will tell you this as a local broadcaster, if Sky were to come to a market in which we 
operate a TV station, and were to carry the TV stations from that market and our 


station for some reason were to be left out, | think we'd be in deep, deep trouble. 


I understand that Sky wants to carry the local, what he calls the major independents. 
I think those are carrying major sports. But 1 feel sorry for the poor ttle guy who 
got a TV station who is left out of the mix.” 


Mr. Hubbard announced at the hearings that his company, DIRECTV had decided not to 


carry any loca! programming: 


I can tell you we’re not going to follow suit and we and DIRECTV are not going to 
present local stations.* 


The constantly changicg positions of ASkyB and the absence of a unified position among the 
DBS providers mandates that Congress adopt a must-carry requirement for DBS providers. 
(2) | Must-carry framework might require modifications. 
SCBA does not necessarily advocate adoption of the current must-carry model. For example, 
ASkyB proposes use of a technology in smaller markets that does not require retransmission of the 


broadcast signal, but rather receives it over the air and integrates the signals at the set-top box.” If 


*Testimony of Stanley Hubbard, President and CEO, Hubbard Broadcasting, Inc., Hearing 
Transcript at 9 (emphasis added). 


Vid at 24 (emphasis added). 
*Testimony of Rupert Murdoch, Hearing Transcript at 7. 
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this presents a viable technology, then perhaps that should satisfy the must-carry requirement so long 
as all local signals with must-carry status become integrated into the electronic channel guide. If 
Congress considers this option, it must require all incumbent customers of the DBS provider to 
receive the hardware and software necessary to integrate the local signals. If adopted by Congress 
for DBS, to maintain regulatory parity, Congress must allow cable and OVS to use similar methods 
to comply with their must-carry requirements. 

This plan could advance the important public policy objective of increasing the diversity of 
voices on small cable systems. Set-top integration of off-air signals in areas where off-air reception 
is widely available would free-up five channels for the average rural small cable system. A small 
operator could remove broadcast signals from the cable system and rely on ofi-air reception at the 
customer’s home. Assuming that the average small system offers 36 channels of service, this would 
effectively represent a 14% increase in channel capacity at a cost of only $30 - $40 per television set. 

Before accepting this alternative, however, Congress must carefully examine its viability. The 
facts presented by Mr. Murdoch in his April 10, 1997 testimony to the Senate Committee on 
Commerce, Science and Technology call into question the viability of this alternative. Mr. Murdoch 
stated that ASkyB would spot beam local signals into local markets at an annual cost of half a million 
to a million dollars.” In a market where ASkyB gains 25,000 customers, that represents $20 - $40 
per subscriber, year after year. Yet in rural markets, Mr. Murdoch unveils a plan that will require a 
one-time cost of only $30 to $40. If the methods produce the same results, why incur the significant 


3]d at 15. 
“Id at 18. 
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cost of spot beaming? The cost disparity strongly suggests a serious deficiency in the off-air 
reception and integration proposal for small markets. 

Any must-carry requirement on DBS must include mandatory carriage of all qualifving 
broadcast signals. To preserve local programming interests, no multi-channel video programming 
provider should have the ability to cherry-pick the signals it will carry. 


(3) | DBS should support local programming where it cannot 
or will not carry all local signals. 


DBS hurts localism. DBS does not carry local programming. DBS hurts local programmers 
by escaping all local public interest obligations imposed on comparable providers. DBS’ failure to 
competing signals in violation of the SHVA, continues to harm local programmers. Until DBS can 
fully comply with must-carry, DBS sho-sid compensate local programmers for the harm that DBS 

Congress should consider an immediately effective opt-out provision under which a DBS 
provider that did not, could not or chose not to comply with must-carry requirements would pay a 
percentage of gross revenues into a national fund to support local program providers and distributors. 
This fund would help ensure the continued financial viability of local programming sources even when 
attempting to compete with a national service that can deliver its product at a substantially lower cost 
in part because it escapes all local public interest requirements. 

b. Impose other signal carriage requirements. 
With the right to retransmit broadcast signals comes the obligations to restrict carriage to 


avoid harm to local programmers. The FCC has established a network of regulations that 
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accomplishes just that. Components of this regulatory scheme include provisions governing network 
(1) Distant signal importation limits. 

The FCC has imposed two important limits on a cable and OVS provider’s ability to import 
distant signals into a local market. First, if a local network affiliate has exclusive rights to network 
programming generally, the cable or OVS provider cannot import a distant signal affiliated with the 
same network into the local market. Similarly, providers cannot import a signal carrying syndicated 
programming for which a local station holds exclusive broadcast rights. These rules combine to 
enforce exclusive programming rights that a local station may have purchased. Protecting these 

(2) Sports blackouts. 

The FCC established a comprehensive scheme to protect local sports teams from the financial 
harm resulting from live telecast of home games within the home market.” The FCC forbids 
cablecasting of such games where the team’s owner provides the requisite notice.* A multi-channel 
video programming provider cannot undercut the local station that blacks out the sporting event by 
importing a distant signal not subject to the same blackout. Allowing distant signal importation under 


$47 CFR §§ 76.92-97. 
47 CFR §§ 76.151-163. 
*’First Report and Order, 20 FCC 2d 201 (1969). 


47 CFR § 76.67. 


(3) Leased commercial access. 

Leased commercial access is important to note, not as a direct control on program carriage, 
but rather in comparison to the public interest programming requirement imposed on DBS operators. 
Cable operators must surrender up to 15% of their channel capacity to unaffiliated programmers.” 
Congress intended to increase the diversity of voices by removing an operator’s editorial control over 
a percentage of its channels. This goal looked to overall diversity of speakers and has no nexus to 
local programming (i.e., the law did not set aside any leased access privileges for local programmers). 

Congress has imposed a similar set aside for DBS operators, except they will likely be able 
to choose the programming so long as it serves the public interest. Serving the public interest is not 
necessarily the same as serving the local interest. So long as DBS continues to provide strictly 
national satellite programming, it cannot provide programming to meet the local needs of a particular 
community. 

Comparing leased commercial access obligations to those DBS public interest programming 
obligations is important because DBS operators have recently inferred that satisfaction of this public 
interest programming set aside is comparable to the localism interest satisfied by cable, OVS and local 
broadcast.“ This is simply incorrect. Congress must hold DBS accountable for advancing the 
principle of localism or compensating local program providers for the harm that DBS inflicts by 


failing to carry local programming, 


47 USC § 532. 


“47 USC § 335(8)I) (requires a four to seven percent set aside). 


*'Murdoch Testimony, Hearing Transcript at 7-8. 
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D. Enforceable Parity. 
1. Blatant and widespread violations of current DBS broadcast carriage 
provisions warrant strong enforcement measures for all laws governing 
DBS operations. 
As detailed at length earlier, SCBA members have encountered numerous cases of widespread 
abuses of the SHVA_ The level of non-compliance coupied with an apparent unwillingness by the 
DBS providers to enforce compliance, warrants the enactment of strong enforcement provisioas. 


2. Any aggrieved party, including small cable, must have a right to seek 
enforcement of parity provisions. 


Operators who know about abuses remain relatively helpless as they currently have no avenue 
to require enforcement. Congress should provide all persons aggrieved by the conduct, including 
cable operators, standing to bring a cause of action. 


3. The Commission should allow recovery of statutory damages and 
attorney fees for those that bring successful claims of rule violations. 


For each discovered violation, dozens go undetected. Local programming providers need a 
mechanism that can act as a sufficient deterrent to misconduct. Borrowing from the copyright 
statutes, the Commission should establish significant statutory damages for each violation as well as 
the automatic award of attorney fees and other costs of pursuing enforcement of the law. 

E. Conclusion. 


cause a shift towards complete regulatory parity. The absence of parity will continue to provide DBS 
an advantage that will likely continue to inflict increasingly greater harm on local program providers 
as DBS’s market share increases in the coming years. Absent regulatory parity, in the coming years 


DBS may not be a competitor, but rather the sole provider of any video programming service in rural 
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. INTRODUCTION 

The Satellite Broadcasting and Communications Association of America 
("SBCA") respectfully submits these comments to the Copyright Office for 
consideration in the above-referenced proceeding. The SBCA is the national 
trade association which represents ail segments of the Direct-to-Home ("DTH") 
industry. The Association's ners include the providers of Direct Broadcast 
manufacturers of equipment for DTH services of ail antenna sizes, equipment 
distributors, program packagers for C-Band services and approximately 2,500 


DTH retail dealers of all sizes who are the point of sale for consumers. The 
SBCA welcomes the opportunity to participate in this process and to provide the 
Copyright Office with its input on the satellite compulsory license and related 


As an initial matter, the SBCA takes this opportunity to applaud The 
Copyright Office for setting up a fair and open process and for its commitment to 
engage in a comprehensive review of these issues. The Copyright Office has 
been charged with a very important task: reviewing the existing compulsory 
licensing regimes and reporting to Congress its findings and recommendations. 
As the Office no doubt recognizes, the multichannel! video programming industry, 
and particularly DTH satellite, has a lot at stake in this debate. Accordingly, the 
SBCA urges the Copyright Office to carefully consider the potential effect of its 
recommendations to Congress. The Copyright Office should establish as one of 
its goals a balance between the policy objectives of the copyright laws and the 
policy objectives of the nation’s communications laws. The Copyright Office 
should be mindful of the intent of Congress over the last decade to promote 


competition among multichannel video program technologies. 


To the DTH industry, the satellite compuisory license is a key competitive 
tool that has provided enormous benefits to consumers and copyright hoiders. 


” ASky® is not party to SBCA's comments. 


The SBCA believes that a statutory copyright license for the satellite industry is 


essential and in the public interest. 


At the same time, however, SBCA weicomes this review of the 
compulsory licensing regimes and has a number of specific recommendations 
for changes to the current satellite license. The objective of these proposals is 
to bring about some measure of parity with the compuisory licensing regimes for 
other multichanne! video program distributors. Furthermore, the SBCA believes 
that while it may seem desirable to “harmonize” all compulsory licenses, the 
nature of satellite distribution of video program: ing warrants that the satellite 
compulsory license should remain a separate section within the Copyright Act. 
We do not believe that a so-called “unitary license” would be an appropriate 
vehicle for the satellite industry, given its national format. 


i. THE SATELLITE COMPULSORY LICENSE IS NECESSARY 

One of the fundamental questions the Copyright Office raises in this 
proceeding is whether the compulsory license is still necessary. The SBCA 
asserts that not only is the license necessary, it is critical to the ability of the 
DTH industry to fulfill the promise of a truly competitive multichannel video 
program marketplace. The SBCA believes that compulsory licensing is the best 
way to achieve the twin goals of copyright law. rewarding creativity and 
encouraging public dissemination of copynghted works. 
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in 1986, the fledgling satellite industry responded to consumer demand 
to satellite subscribers. Ai the time there were approximately 1.6 million 
households receiving video programming by satellite. The DTH industry 
recognized its responsibility under the U.S. copyright laws to ensure that 
copyright holders whose programs were being retransmitted via satellite were 
compensated. in the early days, this was no easy task since the status of 
satellite carriers vis-a-vis the 1976 Act which estabi:shed the Section 111 cable 
compulsory license was unciear. in response, satellite carriers set aside funds 
to cover the:: liability for copynght royalties and sought direction from the 
Copyright Office. 


Following litigation, the status of satellite carriers was resolved in 1968 
with the enactment of the Satellite Home Viewer Act. (P.L. 100-667) In 
license, Congress implicitly recognized that utilizing a compulsory license to 
clear the programming contained in retransmitted broadcast signals would 
facilitate bringing the programming to DTH consumers while compensating 
copyright owners for their works. A similar licensing regime was already in place 
for the cable industry in Section 111 of the Copyright Act so Congress logically 
extended the concept to the DTH industry 
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The license enacted in 1988 was contempiated for the niche industry that 
OTH wes at the time - a tiny universe of large, C-Band dish owners with primarily 
a rural bent. Since that time, however, the DTH industry has experienced 
phenomenal growth, particularly in the last three years, ;et its subscriber base is 
only a fraction of that of the cable industry. industry reports estimate the current 
number of DTH satellite dishes at 7 million. This includes homes receiving video 
programming from both DBS and C-Band technology. By contrast the other 
muiltichannel video program technologies paying royalties under Section 111 
reach an estimated 66 million househoids (cable, MMDS and SMATV). 


it is important to point out that in 1976 when the cable compulsory license 
wes first enacted, the nascent cable industry had approximately the same 
number of subscribers as DTH does today. Like the cable industry in 1976, the 
OTH industry is not in a position to bear the tremendous cost and administrative 
burden involved in clearing the rights to all programs retransmitted on broadcast 
signals. in fact, under current marketplace conditions, it would be virtually 
impossible for any multichannel video distributor to negotiate gij the rights to aii 
the programming carried in retransmitted broadcast signals because there is no 
Clearinghouse in the market to enabie private transactions. Thus, the 
circumstances which justified enactment of the cable compulsory license in 1976 


and the satellite compulsory license in 1988 remain today. Retention of the 
satellite license is entirely appropnate. 
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to a particular multichannel video technology has little relevance to the debate 
over whether compulsory licensing is still necessary. The fact remains that the 
transaction costs associated with obtaining the license to retransmit hundreds of 
programs carried on a broadcast signal are prohibitive. The principal benefit of 
compulsory licensing to multichannel video program providers is its function as a 
de facto central clearinghouse, thus obviating the need to negotiate thousands 
of separate license agreements. Until there is a workable alternative to 
compulsory licensing devised by the copyright owners, a statutory license 
remains a necessity. 


ill. COMPULSORY LICENSING FULFILLS IMPORTANT PUBLIC POLICY 
OBJECTIVES 


The SBCA submits that by any objective standard both the cable and 
satellite compulsory licenses have been extremely successful. Compulsory 
licensing has achieved the proper balance between the competing interests of 
that copyright owners receive the compensation to which they are entitled, and 
that the public enjoys wide dissemination of copyrighted works. indeed, by any 
measure copyright owners have been handsomely rewarded for their creativity 
and investment. Royalty collections under the satellite carrier license amounted 
to approximately $29 million in 1996. This compares with the $6.5 million 
collected in 1992, the year of the first arbitration proceeding at which the current 
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agreements that some rights holders have negotiated to supplement the royalty 
fees. Nor do they account for the fact that a substantial portion of the 
programming carried on superstations today is privately licensed pursuant to the 
Federal Communications Commission's syndicated exclusivity rules. 


Fears that the compulsory license would distort the economics of the 
video marketplace and lead to a proliferation of retransmitted broadcast signals 
have proven to be unfounded. If programming is undesirable or unpopular with 
the public, it will not achieve the audience necessary to justify its distribution 
regardiess of the availability of a compulsory license. The recent 
discontinuation of operations of WOR as a “syndex-free” station is a prime 
example. Despite the compulsory license, the viewer demand for this 
programming was not sufficient to justify the continued retransmission of its 
broadcast signal. It is now carried in the C-Band as a “syndex” signal at the full 


17.5 cents. 


There is absolutely no evidence that compulsory licensing has stifled 
creativity or limited investment in new programming. To the contrary, there is 
more video programming available today than ever before. The proliferation of 
new program services, and the demand for channel capacity for their carriage by 
both OTH and cable, is ample testimony to the surge in new program sources 
and their desire to find a place in video distribution. The greatly expanded 
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copyright owners to develop and distribute new programming. Today, DTH 
viewers can choose from a plethora of specialized sports packages, movie 
channels and program networks despite the fact that much of this programming 
may aiso be available on retransmitted broadcast signals. By the same token, 
there are today fewer superstations than there were five years ago at the time 
the rates were readjusted by arbitration. Nonetheless, the DTH industry has 
greatly expanded the audience for video programming. In fact, for some new 
program networks, DTH distribution comprises their largest subscriber group. 

In short, the SBCA believes that the weight of evidence demonstrates that 
compulsory licensing is a valid and appropriate mechanism by which to promote 
the objectives of copyright law. SBCA strongly supports retaining compulsory 
licensing for the retransmission of video programming. In our view the satellite 
compulsory license — to the extent that it has compensated rights holders and 
facilitated public dissemination of copyright materials — has been a “win-win" 
proposition for copyright owners, multichannel video program providers and 
consumers. This success should be ampie proof that compulsory licensing 
should remain part of the multichannel video programming landscape. 


1V. COMPULSORY LICENSING REGIMES SHOULD BE COMPETITIVELY 
NEUTRAL 
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believes just as strongly that the current statutory license for satellite carriers is 
badly in need of reform. As set forth under the Satellite Home Viewer Act, the 
satellite compulsory license puts the DTH industry at a significant competitive 
disadvantage in a number of ways. First, the royalty rates that the DTH industry 
pays for the retransmission of broadcast signals are significantly higher than the 


technologies which benefit from compulsory licensing provided for in a different 
section of the Act. Further, the process by which the rates are set guarantees 
that they will continue to rise unchecked under the current regime. Secondly, 
DTH providers have little certainty and no control over the duration of the license 
since it is subject to automatic sunset under the statute. Finally, DTH 
subscribers face unique restrictions on their ability to subscribe to certain 


satellite programming. 


The royalty rates under the satellite compulsory license are higher than 
the effective royalty rates under the cable compulsory license. For the period 
ending June 30th 1997, satellite carriers pay $.06, $.14, or $.175 per subscriber 
for each network or superstation signal retransmitted. By contrast, the SBCA 
estimates that under Section 111 the effective 1995/2 royalty rates for all cable 
systems to be $.025 for network signals and $.098 for superstations. 
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royalty rates for the new satellite compulsory license. These rates were based 
on the royalty rates under Section 111. In the fourth year of the original satellite 
compulsory license, Congress required the parties to engage in voluntary 
negotiations to set new rates, and failing that, mandated arbitration to set the 
royalty rates for the remaining two years of the license. As a result of arbitration 
in 1992, the satellite royalty rates increased by 20 to 50%. 


The DTH industry was forced to accept an even less favorable arbitration 
regime as a condition for extension of the satellite license in 1994. As the 
Copyright Office is well aware, there is an arbitration process now under way to 
establish the rates for the remaining two years of the satellite license. As a 
resuit of that of that proceeding, the DTH industry faces the prospect of yet 
another increase in royalty fees. It is conceivable that by 1999 (when the current 
license sunsets) satellite royalty rates will have increased over the original rates 
by 60 to 150%. This is well in excess of the rate of inflation during that time 
frame. By contrast, during this same period royalty rates under Section 111 will 
not have been adjusted once. 


The combination of voluntary negotiations and compulsory arbitration 
have resulted in royalty rates that are significantly higher than the royalty rates 
for other multichannel video program technologies. The DTH industry simply 
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at the present rate of royalty increases, especially when our competitors enjoy 
stable rates. The Copyright Office must recognize that in today’s competitive 
marketplace, the disparity in royalty rates between compulsory licensing regimes 


in the delivery of multichannel video programming to consumers. 


The SBCA believes that the reason royalty rates have increased to such 
anti-competitive levels is directly related to the manner in which satellite royalty 
rates are set. Under the satellite compulsory license, royalty rate determinations 
are the result of a two-step process consisting of voluntary negotiations followed 
by compulsory arbitration, if necessary. 


Clearly, the principal objective of the regime set forth under Section 119 
was to facilitate a marketplace alternative to compulsory licensing. However, 
after nearly 10 years in operation this regime has not produced the intended 
result. The Congress should concede that while this two-step system may have 
seemed workable in theory in 1988, it has not achieved its intended objective. 
To the contrary, this process has had disastrous results for the DTH industry. 


For a number of reasons, most largely beyond the control of DTH 
providers, voluntary negotiations have not produced private licensing 
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no relationship to royalty rates for DTH competitors. Additionally, the arbitration 
process is time-consuming and extremely expensive. Finally, the arbitration 
process is not conducive to the kind of policy judgments necessary to balance 
the competitive concerns of the DTH industry with the interests of copyright 


The lack of any meaningful progress toward a market-based alternative to 
compulsory licensing under the current system suggests that Congress 
miscaiculated when it set up the two-phase regime in the Satellite Home Viewer 
Act. it appears that Congress may have overestimated the interest of rights 
holders to seek an alternative to the statutory license and underestimated the 
difficulties in developing such a system. 


The SBCA recommends that the current royalty rate determination 
process under Section 119 be replaced by a regime that more closely resembies 
the royalty rate determination process for other multichannel video programming 
technologies. Rather than relying upon a two-phase system of voluntary 
negotiations and compulsory arbitration, the royalty rates under the satellite 
compulsory license should be set in the statute and subject to periodic review. 
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compulsory license has on DTH providers. The programming retransmitted to 
satellite subscribers via the compulsory license is some of the most popular 
programming available on satellite. Yet, DTH providers and consumers face 
uncertainty makes it difficult for DTH providers, many of whom have made 
substantial start-up investments in their operations, to develop any meaningful 
long range business plans. 


nature of the license was necessery to facilitate the development of a 
marketplace approach to compulsory licensing, as noted above, despite nearly 
ten years of this regime a marketplace solution is no more a reality than it was in 
1988. This is simply a fact of doing business in such a diverse marketplace with 
a plethora of copyright owners who have yet to make any concerted effort to 
enable private clearance of program rights. 


Rather than spur the development of a marketplace alternative to the 
compulsory license, the temporary nature of the satellite compulsory license has 
put the DTH industry at a competitive and political disadvantage. Unlike the 
indusiry must divert its focus and resources from building its business to 
lobbying Congress. The extension of the Satellite Home Viewer Act, indeed 
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Given the apparent ineffectiveness of a short term compulsory license in 
bringing about a marketplace alternative, the SBCA questions the continued 
validity of sunsetting the satellite compulsory license or extending the license for 
no more than five or six years at a time. Consequently, the Association supports 
the permanent or long-term extension of the license. 


The Satellite Home Viewer Act limits reception of network signals to only 
those households that cannot receive a local network signal of Grade B intensity 


and that have not subscribed to cable service in the last 90 days. The 
requirement that subscribers cannot have subscribed to cable in the last 90 days 


is anti-competitive and should be repealed. 


Congress adopted the 90-day restriction to ensure that households would 
not drop cable service in order qualify as an unserved household under Section 
119 and be eligible to receive network signals via satellite. it is the SBCA's 
belief that while this provision was intended to protect local broadcasters from 


the possible importation of distant network signals, the effect is to unfairly 
penalize viewers in areas unserved by loca! network signals. 
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subscribing to distant network signals if they can receive the local broadcast 
signal over-the-air. if potential DTH subscribers are unable to receive a network 
signal of Grade B intensity, they should not be forced to subscribe to cable to 
incumbent technology, and more importantly, denies consumers the benefits of 


Requiring consumers to wait 90 days after disconnecting their cable 
service before they can subscribe to network signals they are otherwise legally 
eligible to receive is a significant deterrent to satellite dish ownership. 
Moreover, it subjects satellite consumers to a burdensome restriction not 
imposed on any other multichannel video technology. For these reasons, SBCA 
strongly supports repeal of this provision. 


V. WHITE AREA RESTRICTIONS 

Local broadcasters have had a long-standing interest in preserving their 
markets by limiting OTH satellite network reception only to “unserved 
households” as prescribed in the Act. The concept arose initially in order to 
afford rural satellite viewers the opportunity to watch network programming, even 
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@ significant base of consumers who get no television reception whatsoever. 

We are of the opinion that there is potential in reaching that group through joint 
efforts with the broadcasters if they ever showed interest in increasing their 
viewing audience. 


At the time of enactment, this so-called “white area” provision seemed, at 
least on paper, to be the proper approach to distributing network signals to 
satellite consumers. We know now, however, that the concept, as well intended 
as it may have been, was fatally flawed from the start. it has turned into a 
nightmare for the broadcasters, the satellite carriers, and most of all, for the 
consumers whom it was intended to benefit. 


In the first place, the Grade B field strength criterion seemed appropriate 
because, even though it is a predictive measure, it appeared to correlate with 
the apparent Grade B contour of a local broadcaster. But a DTH consumer 
effectively has no way to determine whether or not the signal received from a 
rooftop antenna is of Grade B quality, even within the predicted Grade B of a 
broadcaster, without actually making expensive measurements. Thus the 
shorthand method of determining the suitability of off-air reception became, in 
reality, a consumer interpretation of picture quality — j,¢., is the signal viewable 
regardiess of the location of the household. So from the outset, the 
impracticality of the process began to sow the seeds of consumer confusion. 
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Moreover, the process by which a satellite subscriber's eligibility is 
determined is tedious, at best, and replete with pitfalls. The consumer and 
carrier must make an initial determination of the subscriber's status as an 


“unserved household.” The network is subsequently notified and has the 


responsibility of sending lists of new subscribers to their local affiliates. The 
affiliate then makes its own determination, and often 6-8 months after signing up 
for network service, a consumer is notified that he or she is ineligible according 
to the calculations of the affiliate and subsequently is “turned off by the carrier 
in order to comply. 


This system of processing of satellite subscribers by the networks and 
their affiliates has been spotty and, in the end, highly confusing to consumers, 
as well. Some affiliates have cleared DTH subscribers for eligibility in their 
areas efficiently and in a cooperative manner. Others have not responded for 
great lengths of time and only much later notify consumers of their eligibility, 
even though those consumers may have been receiving network service for 
some period of time. Some affiliates have issued blanket challenges to aij DTH 
subscribers in their area, regardiess of their status or eligibility for the service. 


The net result has been, and can only be, a great deal of confusion and 
anger on the part of consumers. They do not understand why they are barred 
from receiving signals for which they are willing to pay. They believe, rightfully 
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service for which they were willing to pay, cr because their service was 
discontinued by the carrier at the behest of the local affiliate. 


Overiaid on ail the consumer confusion are the legal complaints which the 
networks have filed in Amarillo, TX, Miami, FL, and Raleigh, NC. Most alarming 
is the motion for preliminary injunction which they have filed in Miarni. This is 
not the way to solve the thomy “v-hite area” issue. The result of these actions 
can only result in marketplace chaos, and the ensuing harm to the satellite 
industry will hinder, not help, competition with the cabie industry. They 
contribute nothing to the search for a remedy to the “white area’ quandary. 
instead they only exacerbate an already tenuous situation between the satellite 
companies and the broadcasters. 


in order to try to alleviate the tensions created by the “white area” 
impasse, discussions have been on-going between the satellite industry and the 
affiliates with a view to arriving at a mutually acceptabie r ethod of determining 
consumer eligibility. There has been significant leadership exercised by the 
satellite industry in exploring ar: Jeveloping “white area” initiatives. While 
there has been substantial progress made between the parties, we cannot at this 
juncture predict with any clear certainty that an accord will be reached which will 


be acceptable to everyone. This makes it even more imperative that the 
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So as a practical matter, the challenge system and other “white area” 
features incorporated into the 1994 SHVA extension have only made the 
situation worse and encouraged even more uncooperative behavior by some c*‘ 
the network affiliates. in reality, these legislative changes have penalized 
consumers unfairly in many cases and through no fault of their own. in the long 
run, it is only serving to disrupt the longer term mission of DTH satellite to take 
its place as a viable competitor in the television marketplace. 


We hope that the Copyright Office and the Congress can join in helping to 
resolve what has become an unbearabie situation for all the parties involved. 
Various SBCA member companies have proposed several approaches to 
resolving the “white area” issue: (1) a “bright line” test which entails a “go, no- 
go" approach to consumer eligibility, (2) a picture quality test, and (3) a 
compensation mechanism for subscribers within the Grade B contour. Each has 
its own merits, as well as potential drawbacks. But in any event, the current 
system is in such grave disrepair that any of these approaches are better than 
what we have today. as long as consumer nghts are protected 


The “white area” system is so flawed that we fervently recommend that 
the Copyright Office and the Congress revamp the current forrnat by taking into 
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account the changing nature of the video marketplace, coupled with the powerful 
application of satellite technology as a highly efficient distribution means which 


can only benefit consumers in the long run. 


Vi. CONCLUSION 

The satellite compulsory license is the most efficient way to ensure that 
copyright owners are compensated for the use of their property and that 
copyrighted materials are widely disseminated to the public. The SBCA asserts 
that these efficiencies have not come at the expense of the copyright community. 
Under the compulsory license copyright owners have received millions of 
dollars in royalty payments, the demand for video programming has continued to 
increase and subscriber growth for all multichannel video program technologies 
continues to rise. The SBCA challenges the notion that compulsory licensing in 
antithetical tc a free market system. To the contrary, it appears that existence of 
the compulsory license has not foreclosed the development of private licensing 
agreements that supplement the royalties collected through the compulsory 


Nevertheless, the satellite compulsory license should be modified to 
promote competitive neutrality among ali multichannel video program distribution 
technologies. To that end, the SBCA urges the Copyright Office to support the 


20 


long term extension of the satellite license, changes to the manner in which 


royalty rates are set, and repeal of the 90-day restriction on subscription to 
cable. 


Submitted by: 


Andrew R. Paul 

Senior Vice President 

Satellite Broadcasting and Communications Assoc. 
Alexandria, VA 22314 


Dated: April 25, 1997 
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Re: Revision of Cable and Satellite Carrier Compulsory Licenses 


The Canadian Broadcasters Rights Agency Inc. (CBRA) is a collective that represents the 
rights of Canadian private commercial radio and television broadcasters in relation to the 
right of retransmission in general and copyright interests in general. I am writing to 
formally register our interest in the above noted proceeding; 62 Fed. Reg. 13396 (March 
20, 1997) and 62 Fed. Reg. 18655 (April 16, 1997). 


The CBRA does not wish to submit formal comments in relation to the first round of 
written testimony other than to state that our position is generally reflected in the 
submission made by the Canadian Claimants Group (CCG). Also, we do not wish to 
appear in the meetings that are to take place from May 6 to 9, 1997. We do wish, 
however, to reserve our right to file reply comments in relation to this matter, that are 
currently due June 16, 1997, if the need and circumstances so warrant. We thank you for 
the opportunity to participate in this proceeding. 


I am sending you this letter by fax. I am also sending 15 copies by separate cover as 
required in your notice. 


I trust this is satisfactory. 


Yours sincerely, 


Se 


Executive Director 
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April 28, I C55 = > a 
Nanette Petruzzelli, Esquire CF Cura cal 
Acting General Counsel ~ me 
Copynght Office Are 3. Fs 
Room LM-403, James Madison Memorial Building 
First and Independence Avenue, S.E. RECEIVED 


Washington, D.C. 20540 
RE: Docket No. 97-1 
Dear Ms. Petruzelli: 


Pursuant to Notice in the above-referenced proceeding, enclosed are fifteen copies of the 
written statement of Sid Amira, Chairman and CEO of PrimeTime 24. 


Please contact me if there are any questions about the enclosed. 


Deborah K. Owen 


Enclosures (15) 


Ck st = s CHAIRMAN AND CEO, PRIMETIME 24 7 
CF il BEFORE THE COPYRIGHT OFFICE 
OF THE LIBRARY OF CONGRESS; <. 
avr .- 99 
Docket No. 97-1 — 
RECEIVED 


I am the Chairman and CEO of PrimeTime 24, the nation's largest and only independent 
satellite carrier of network television programming to the direct-to-home (DTH) market. 
Presently, PrimeTime 24 is locked in court battles for its survival with the networks and 
affiliates, who claim that we are serving ineligible consumers under the Satellite Home Viewer 


Act (SHVA). 17U.S.C. § 119. 


In fact, PrimeTime 24 has made tremendous efforts to ensure compliance with SHVA. In 
response to affiliate challenges under SHVA, we have terminated over 300,000 subscriber 
services. In addition, we have hired more than 25 people specifically for SHVA compliance 
purposes, and have spent approximately $2.4 million per year in efforts to comply with the law. 
Moreover, we believe that SHVA should authorize us to serve consumers who cannot receive a 
picture of viewable quality over the air using a conventional rooftop antenna. Certainly, this was 


Congress’ basic intent when SHVA was passed. 


The outcome of these unproductive, costly lawsuits — costs that ultimately will be borne 
by the consumers - will turn on the technical language of SHVA that we believe does not 


implement Congress’ original intent. For the sake of consumers and for the sake of healthy 
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competition, we respectfully request that the Copyright Office join us in urging Congress to 
clarify SHVA by making it explicit that households that cannot receive a picture of viewable 
quality over the air using a conventional rooftop antenna are “unserved households.” 


SHVA must be amended because the definition 
of an “unserved household" is simply unworkable. 


In 1988, and again in 1994, Congress recognized that many consumers need the 
alternative of satellite network programming because of the weak signal that they receive 
through a conventional rooftop antenna.’ For a variety of reasons — terrain, and interference 
caused by buildings, bounced signals, other stations, power lines and other sources — many other 
consumers cannot receive network television programming of viewable quality through the use 
of a conventional rooftop antenna. Satellite, on the other hand, can deliver a high-quality picture 
virtually anywhere in the continental United States, and in recent years, hundreds of thousands of 


consumers have chosen to receive programming via satellite.’ 


' See, ¢.2.. Satellite Home \iewer Act of 1994, Report of the House Comm. on the Judiciary to accompany H.R. 
1103. H. Rpt. No. 703. 103% Cong, 2d Sess. (1994) (In 1988. Congress enacted SHVA “so that houscholds that 
cannot receive over-the-air broadcasts or cable can be supplied with television programming via home satellite 
dishes.”); 140 Cong. Rec. H9268 ¢t seg. (Sept. 20, 1994) (remarks of Rep. Boucher) (“[This is] a measure which 
will assure that sawilite dish owners who cannot receive network signals from a local station may receive them by 
means of satellite delivery.~), 140 Cong. Rec. $5214 (May 5, 1994) (remarks of Sen. Leahy) (“We all have 
constituents whose television reception is dependent on satellite technology, who cannot receive network broadcast 
signals and for whom cable is not a vi "ble alternative.”), 140 Cong. Rec. $3673 (March 24, 1994) (remarks of Sen. 
Leahy) (“{We should all be Senators concerned about our rural areas and interested in ensuring that our constituents 
therein have the opportumities to participate in the widest possible array of news, sports. entertainment, educational 
and informational programming that can be available through satellite technology. Direct broadcast satellite service, 
with its dramancally smaller and more affordable dish. holds great promise to connect all our citizens, even those in 
the most remote areas. in our modern information age.”). While many Members of Congress referred to rural 
constituents in their remarks. their concern appears to have been based on the lack of viewable picture. certainly 
there is no logical distincuion between rural, suburban or urban viewers who. for whatever reason, cannot receive 
such a picture. 

~ As the Senate Judiciary Commitice noted in extending SHVA in 1994, “HSD [Home Satellite Dish] techno. ..;. 
provided many households—especially those in rural arcas—with thew first link to the news. entertainment and 
educational programming becoming popular in the cities across the country. Satellite Compulsory License 
Extension Act of 1994. Report from the Comm. on the Judiciary to accompany S. 1485, S. Rep. No. 407, 103% Cong 
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A heated dispute between satellite providers like PrimeTime 24 and the networks and 
affiliates over the meaning of the definition of an “unserved household” — under SHVA, the only 
household that can legally receive network programming via satellite — today threatens the 
delivery of network programming to the great many consumers who do not otherwise have 


access to network programming. 


Under SHVA, an “unserved household” is one that cannot receive signals of Grade B 
intensity over the air from local affiliates using a conventional rooftop antenna.’ Unfortunately, 
despite Congress’ best intentions, this standard has proven completely unworkable insofar as it 
incorporates the FCC standard for Grade B service, which was never intended to predict the 
television reception in any individual household. PrimeTime 24 maintains that it was the 
intention of SHVA's framers to make satellite service available to households that could not 
receive a picture of acceptable quality. The “Grade B intensity signal” was thought to 
incorporate the concept of picture quality. Time and experience have shown, however, that the 
current standard should be amended to make its reliance on picture quality more explicit. 


The current statutory test is unworkable for a variety of reasons. First, it attempts to 
apply a test developed for other purposes to an unforeseen and inappropriate task. Second, 
PrimeTime 24's own experience, and the complaints of consumers, demonstrate that the SHVA 
test does not correlate with picture quality in a significant number of households. Finally, 
consumers who, for all practical purposes, must make the initial determination of their eligibility 


2d Sess. 4 (1994). 
Satellite carners are authorized to make transmissions to the public for private home viewing only. To be eligible, 
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when they contract with the satellite carrier whose services they seek, cannot apply the test. 
And, beyond that, the conduct of some affiliates, in refusing to honor the transitional “loser 
pays” safety net and in filing blanket challenges to all new subscribers, has complicated and 
inflamed an already difficult situation 


The concept of Grade B contours was developed by engineers at the FCC for purposes 
unrelated to those for which the broadcast industry seeks to employ it in SHVA. Most notably, 
Grade B contours were developed as area predictors for use in estimating the coverage of 
television stations’ broadcast signals. The FCC never attempted to define, nor has it even 
abdeased the cotaaga ea “gush ef Gated taken” Wah etguntew tebthat tented 
using a “conventional rooftop antenna.” Indeed, William H. Hassinger, the former Assistant 
Bureau Chief for Engineering of the FCC’s Mass Media Bureau, who is another witness in these 
proceedings, has shown that the Grade B signal is of highly questionable value in application to 
individual households.“ 


Grade B contours, as originally conceived by the FCC, were not intended to predict 
picture quality in any particular household. A Massachusetts Institute of Technology (MIT) 
study, authored by W. Russell Neuman, another witness in these proceedings, documents the fact 
that signal strength does not correlate with picture quality. For instance, in the Pittsburgh study 
conducted by Mr. Neuman,” field strengths were measured at 15 sites inside the predicted Grade 


the subscriber also may not have subscribed within the preceding 90 days to a cable system that provides the 
network signal. 17 U.S.C. §§ (a2). (45). (10). 
* Expert Report of William H. Hassinger (March 31. 1997). Cannan Commumications, Inc. v. PrimeTime 24 Joim 
Yenture. No 2-96-CV-086 (N.D. Texas) (attached as Appendix 1). 

See W. Russell Neuman. Broadcast Television Signal Strength. Grade of Service and Picture Quality. Media 
Laboratory. Massachusetts institute of Technology (Dec. 10. 1996) (attached as Appendix 2). 
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A contour for an ABC affiliate, and picture quality was assessed on a scale of 1 to 5. No 
correlation was found between signal strength and picture quality in the samples analyzed. 
Topography was found to affect signal strength. The problem of multipath transmissions, 
whereby signals originating from the transmitter arrive at the receiver after having traveled more 
than one path, was found to be a significant impediment preventing signal strength from serving 
as a surrogate for picture quality. 


PrimeTime 24 has conducted its own subscriber household tests from time to time at 
random locations of the quality of the picture received by nearly 200 households challenged by 
network affiliates. Of the households tested, 20% received a Grade B intensity signal and an 
acceptable picture, 20% received a Grade B intensity signal but a poor picture, and 60% did not 


receive a Grade B intensity signal. 


Moreover, given the technical nature of the test - measuring electric field strength levels 
in decibels in relation to a reference value (dBu) — and the need for special measurement 
equipment, television viewers certainly cannot apply the test to their own households. 
Consumers, understandably, believe that they should be abie to subscribe to satellite services if 
they cannot receive reasonably viewable network programming over the air. This holds true 
whether they live within or outside the Grade B contour or even in more heavily-settled areas 


where significant amounts of man-made interference are present. 


The transitional rules under the 1994 SHVA amendments (which have expired) also 
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proved unworkable because of the failure of the “loser pays” provisions to operate as anticipated. 
These rules were designed to ensure that household testing of challenged subscribers by the 
satellite carriers would be compensated by the network affiliates where the challenges were 
proven by the test to be unfounded.* Some affiliates have refused to abide by the clear 
requirements of the statute, citing as a reason the failure of the networks and satellite carriers to 


agree on a testing procedure.’ 


Some affiliates have routinely challenged ail subscribers on the subscriber lists submitted 
to them by the carriers. As Congressman Boucher, one of the principal architects of the 1988 
SHVA amendments, has observed: “Obviously, particularly in mountainous areas, this practice 
results in large numbers of people who cannot receive the programming by means of the local 
station also being disqualified from receiving it over the satellite. That result is also contrary to 
the balance [between the interests of satellite carriers and the affiliates) established in the 1988 
legislation.” 


A standard relying explicitly on picture 


quality will be in the best interests of consumers. 


PrimeTime 24 has asked Congress to clarify SHVA to make explicit a picture quality test 
for eligibility. We urge the Copyright Office to adopt this position in its recommendation to 


Congress. 


: 17 U.S.C. § 119%ay8). PL. 103-369. § 6(c). 108 Stat. 3481 (1994). 

Ses. ¢.¢.. Letter from Mark Binda. Program Director. WTVF News Channel 5 (CBS affiliate. Nashville, TN) to 
PrimeTime 24 (July 5. 1995), Letter from Robert E. Branson. Esq, Vice President/Chief Legal Counsel, Post- 
Newsweek Stations. Inc.. to PrimeTime 24 (June 23. 1995) (attached as Appendix 3). 

* Letter from the Hon. Rick Boucher to Joe Macione. Jr. (Feb. 11. 1997) at 2 (attached as Appendix 4). 
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SHVA was designed to allow consumers who could not receive a viewable picture over 
the air to receive network television programming via satellite. Accordingly, the SHVA test 
should explicitly reflect the actual quality of the picture received in an individual household 
using a conventional rooftop antenna. Indeed, we are encouraged that several Members of 
Congress have expressed support for this concept. For instance, former House Courts and 
Intellectual Property Subcommittee Chairman Carlos Moorhead observed: “From a consumer 
perspective, picture quality is the key issue, and it is little comfort for a viewer who theoretically 
should receive a reliable signal if in fact the viewer’s picture is plagued by ghosting, or other 
significant quality problems. This matter certainly seems appropriate for resolution as part of the 
industry agreement. If such an outcome is unlikely, we may be compelled to address the issue 
legislatively to ensure adequate protection of consumer interests.” Similarly, Congressman 
Rick Boucher observed in a letter to the National Association of Broadcasters (NAB): “A 
properly balanced agreement [between the satellite carrier and broadcast industries) mrust 
incorporate poor picture quality as a ground for receiving network programming via satellite... 
Consistent with the underlying intent of the Act, I have no doubt that Congress upon viewing 
these demonstrations [of unviewable TV pictures] would opt to support the eligibility of the 
satellite customers who have a Grade B strength signal at the rooftop but who do not receive 
vinwwable pictures.”"° Finally, Representative Michael Oxley, Vice Chairman of the House 
Telecommunications Subcommittee, commented in a letter to a challenged subscriber. “{S}trong 
signal strength does not necessarily equate with quality reception. Consumers have a legitimate 


Letter from the Hon. Carlos Moorhead (R.-Calif.) to Wade E. Hargrove. Esq. (Jan. 3. 1996) at | (attached as 


Appendix 5). 
'* Letter from the Hon. Rick Boucher (D.-Va.) to Edward O. Fritts (Dec. 12, 1996) at | (emphasis supplied) 
(attached as Appendix 6). 
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argument that the quality of the signal rather than the strength of the signal alone should 


determine acceptable reception This would seem to reflect the intention of the Act.”' 


The actions of the network affiliates evidence that they, too, understand that picture 
quality is, in fact, SHVA's touchstone. Affiliates have granted thousands of waivers to our 
customers after challenges to their eligibility forced us to schedule termination of our service. 
Some affiliate waivers even refer to the “local obstructions” and other multipath factors that 


prevent subscribers from receiving the local station programming “with acceptable quality.”"? 


We believe that - fair and reasonable appeals process, which would allow consumers to 
have a neutral third-party assess the quality of the picture that they receive, can and must replace 
courts are the final arbiter of a consumer's eligibility. Because the technical eligibility standard in 


SHVA is unworkable, PrimeTime 24 recommends making explicit the reliance on picture quality 


‘' Letter from the Hon. Michael G. Oxley (R.-Ohic’ ‘Oct. 79 ttached as Appendix 7). 

* See. c.g. Letter from Jerry Birdwell, Consultant, Signal « 4! 2 Reception, WFOR-TV 4 (CBS affiliate. 
Miamu. FL), to Mr. Robert Guttliep (Dec. 18, 1996) (“[H]igh mse! lings can create a problem in receiving 
television frequencics.”), Letter from Bill Peterson. Vice President & General Manager. WPEC 12 (CBS affiliate), 
to PrimeTime 24 (Dec. 4. 1996) (“While we believe WPEC has a Grade B signal over his [the challenged 
subscriber's] resadence. we acknowledge it 1s close enough to the end of the Grade B pattern that isolated local 
obstrucuons may interfere with his recepuon. Mr Plouffe reports he is within 600-yards of a dike system (around 
Lake Okeechobee), which may be the source of that interference.”), Letter from Eric Deuaman. Director of 
Operations & Engincering. KGW 8 (NBC affiliate. Portland OR). to PrimeTime 24 (Nov. 22, 1995) (“The 
{challenged subscriber} has demonstrated to our satssfacvoe. that due to local obstructions. they are unable to 
receive KGW or one of its translators direcily off the air with acceptable quality.”), Letter from WTXF 29 (Fox 
affiliate. Philadelphia PA) to PrimeTime 24 (June 20, 1995) (“[T}he following subscribers were challenged by us. 
but because of thew geograptuc location. the terrain grves them a legumate (sic| reason for not taking our signal off 
air. Please reconnect |them|.~). Lewer from Doug Parker, Program & Operations Manager. WBNS (CBS affiliste. 
Columbus. OH). to Joseph Volosky (Aug 21. 1996) (‘Although you are geographically well within our defined 
grade B contour area and our signal was fairly strong. your location could expenence some recepnon problems 
because of the leaf densty of vour trees. parucularty in wet weather Because of this potennal. we hereby withdraw 
our challenge _) (alll of the foregoing attached as Appendix 8). 


when determining which consumers are eligible to receive network programming via satellite. 
With picture quality as the touchstone, an appeals process can then be developed to determine 
whether a consumer receives a viewable picture. 


Specifically, our proposal would require the subscriber to certify by affidavit that the 
household cannot receive, through the use of a conventional outdoor rooftop receiving antenna, a 
television picture quality that a reasonable person would find acceptable. That affidavit would 
be provided to the network affiliate. If the network affiliate challenged the subscriber’s affidavit, 
& picture quality evaluation of the household would be conducted by a third party who is not 
otherwise affiliated with either the challenging network station or the sat lite carrier, and who is 
approved by both the station and the carrier. The evaluator would provide a snapshot of the 
subscriber’s television picture to both the network affiliate and the satellite carrier. Under a 
“loser pays” arrangement, similar to the one included in the 1994 transitional signal imensity 
measurement procedures which expired at the end of last year,'” the test would be paid for by the 
non-prevailing party to the dispute. We believe that this process would provide a relatively 
simple method for protecting consumer interests and the legitimate interests of the affiliates. 


Indeed, our proposal is in keeping with House Telecommunications Subcommittee 
Chairman Billy Tauzin’s exhortation to the NAB to subscribe to an industry agreement that 
“would permit a future satellite TV subscriber to appeal, through a fair and reasonable appeals 
process, a determination that the subscriber's household is ineligible to receive network signal 


* 17US. C. § 119 G@XBY PLL. 103-369. § 6(c), 108 Seat. 3481 (1994). 
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service via satellite.”** 


We also applaud the proposal of House Telecommunications Subcommittee Chairman 
Billy Tauzin to include a “ ‘grandfather clause’ that would permit consumers who presently 
receive the network signal service via satellite :.\ continue to do so in the future without having 
to bear the burden or expense of proving that they are eligible to receive the signal”'’ We 
believe that existing consumers of satellite services, many of whom have made substantial 
investments in hardware, should indeed be grandfathered as part of a global solutior: tc the 
problem Without grandfathering, many consumers wil! suffer undue and unwarranted hardship 
For instance, many subscribers have invested $3000 to $6000 in C-Band dishes. One of their 
main reasons for investing was their need to see network programming that they could not 
longest, and have paid the most in subscriber fees. It would be contrary to the public interest to 


discontinue their services, as well as those of other existing consumers. 


Our efforts to resolve the issue by pegotiation have been frustrated, 


and our offer to affiliates to resolve the issue has been reiected. 


PrimeTime 24 has been attempting to settle its dispute with the networks and affiliates 


‘ Lener from the Hon Bulh Tauzin Chasrman of the Subcommittee on Telecommumcavons. Trade. and C asumer 
Protecuos of the House Commutee on Commerce. to Edward O Frits (Feb. 13. 1997) (amached as Appendix 9) 
(emphasis in ongznal) 

"ig 
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since shortly after SHVA became law. Time and time again, the networks and affiliates have 
walked away from the table. The NAB has absolutely refused to consider our proposals to define 
eligibility with reference to picture quality. We believe that the NAB cannot recognize that poor 
picture quality affects hundreds of thousands of viewers. This is because their affiliates have 
sold advertising at rates based on the entire potential viewership of ther DMAs, without 
adjusting their sales to account for people who could not see a reasonable television picture. If 
the NAB admitted that hundreds of thousands of Americans cannot watch network television 
because they cannot get a good picture over the air, the affiliates would have to reduce the rates 


thts hit: Gilldin idbstidhins, nin itt ttn ithe 10 thn ihn és teiltiinn. 


One way that PrimeTime 24 has proposed to deal with the above issue is to offer to pay 
the affiliates a monthly fee, based on their local rate cards, for these disputed subscribers. This, 
like all of our proposals aimed at addressing the concerns of consumers, has been rejected. For 
instance, NBC responded: “We are interested in finding ways of better enforcing the current 
“white area’ restrictions under the [Satellite Home Viewer] Act, not providing a means by which 
these restrictions can be waived. Accordingly, NBC is not interested in pursuing your offer.”"* 
Singularly missing from this response, of course, is any concern for the needs of the consumers. 


The compulsory license should be continued, 


PrimeTime 24, like the Satellite Broadcasting and Communications Association of 


'® Letter from Diane Zipursky. Washingion Counsel. National Broadcasting Company. Inc.. to Sid Amira, Chairman 
& CEO. PrimeTime 24 (Feb. 25. 1997). 
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America (SBCA),'’ believes that the compulsory license continues to serve an important 
purpose. Without it, fewer creative works would be aired, and a relatively small, independent 
company, like PrimeTime 24, would not be able to provide vital competition to the dominant 
alternatives — the network/affiliate system, and cable. Because of the compulsory license, 


satellite carriers can provide a wealth of programming to their subscribers. Copyright holders 
receive payment for their creative efforts and the public enjoys 2 broader range of viewing 
choices. 


The compulsory license for satellite carriers is also critical because cable companies 
enjoy a compulsory license under Section 111 of the Copyright Act. 17 U.S.C. § 111. Ifthe 
compulsory license for satellite companies is abandoned, we will stand at a devastating 
competitive disadvantage vis-a-vis the cable companies. Such an action would run contrary to 
the spirit behind the Telecommunications Act of 1996, P.L. 104-104, wherein Congress intended 
to achieve lower prices for consumers through more competition for the cable industry, not less. 


Without the compulsory license, satellite carriers will simply have no effective way to 
deal with a multitude of copyright holders. No clearinghouse presently exists in the marketplace 
to serve this purpose, and the transaction costs involved in securing individual licenses would 
drive many companies like PrimeTime 24 out of business. The compulsory license, even if it is 
not perfect, is the only effective solution under the current competitive climate. 


~ See Comments of the Satellite Broadcasting and Commuricabons Association of America submitied in these 
proceedings 
12 
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In addition to the signal intensity requirement, SHVA currently requires “unserved 
households” to refrain from cable service for a period of ninety days prior to the commencement 
of their satellite subscription. Given cable’s penetration of more than 60 percent of viewing 
households, this requirement in SHVA is no longer necessary. So long as consumers do not 
receive a viewable picture through the conventional rooftop antenna, Congress should not give 
an advantage to one of the competing distribution systems. These consumers should have the 
which they would have no network service. This requirement is unnecessarily prejudicial and 
should be removed. 


Spot beaming is not the answer. 


One of the common myths circulating about the eligibility controversy is the notion that 
it will become moot due to the advent of spot beaming, i.¢., the provision of the local affiliate’s 
signal by satellite within its DMA. While spot beaming may become available to some 
households in the future, it will not be sufficient to address the needs of many other consumers 
for two reasons. First, by the end of the year, local signals will only be available by satellite to 
25 percent of the nation’s TV households, which only includes the seven largest markets. 
Second, it is unlikely that it will be cost-effective at any point to provide the signals of local 
affiliates in all markets.'* In fact, even the most optimistic (and prohibitively expensive) goal of 
reaching 75% of all TV households would only include the 68 largest markets out of over 200. 


"* See. c.g, T. Hearn. Elated DBS Cos. Mull Broadcast Plans. \fultichanne! News (Aug. 26, 1996) at 3. 
13 
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As a result, the current controversy regarding the correct definition of unserved households will 


Conclusion 
PrimeTime 24 is today defending itself against lawsuits filed in three different federal 
courts challenging the company's delivery of network programming to consumers. We believe 
that these consumers do, in fact, live in “unserved households” because they cannot receive a 
picture of acceptable quality using a conventional rooftop antenna. Our opponents argue that 
these consumers do not live in unserved households, and they would much rather use an 
arbitrary, technical standard whose design was never intended for the measurement of individual 


households. 


PrimeTime 24 has gone to great lengths to comply with SHVA, including hiring more 
people and spending approximately $200,000 each month specifically for this purpose. When our 
compliance efforts failed to satisfy the networks, we entered into good faith negotiations fully 
intending to reach an amicable settlement that would be in the best interests of consumers. Our 
offer to discuss picture quality as a standard was rejected out of hand. The networks abruptiy 
filed suit against us in Florida without notifying us that negotiations were terminated. Our plan 


to compensate local affiliates, which we offered in February, was similarly rejected. 


in spite of these rejections, PrimeTime 24 remains committed to serving consumers 


unable to receive network programming over the air. This is, at its core, a consumer issue. 


14 


Consumers have been “loud and clear” in voicing their need to receive programming via 
satellite. Two things are critical to meeting this need. The first is the continuation of the 
compulsory license. Without it, experience has shown that local affiliates have little incentive to 
ensure that all viewers have access to network programming. The second critical element is 
clarifying an eligibility standard that reflects the actual ability of consumers to receive a 


As it considers recommendations to Congress on amending SHVA, we strongly urge the 


Copyright Office to focus on the consumers’ interests in this controversy — and accordingly, on a 
standard focused explicitly on picture quality. 


15 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS, 
AMARILLO DIVISION 


. _ No. 2-96-CV-086 


EXPERT REPORT OF WILLIAM H. HASSINGER 


1.0 INTRODUCTION AND SUMMARY 

This report provides my expert opinions in the case of Cannan Communications, Inc. 
y. PrimeTime 24. My opinions are based on: my experience in the development and oversight 
of engineering policy and rulemaking in television and radio broadcasting for the Federal 
Communications Commission, including matters involving the Commission's rules regarding 
field strength contours and measurements; my review of the technical literature and history of 
the development of the field strength contours; my review of the Satellite Home Viewer Act of 
1988, as amended (the “Act” or “SHVA"); and my general training, education, and experience. 

I hold the degrees of Bachelor of Science with a major in Economics from the 
University of Wisconsin, Madison, Wisconsin, and Master of Science in Electrical 


Engineering from the U.S. Naval Postgraduate School, Monterey, California. 


I was employed as an electronics engineer for nearly 23 years with the Federal 
Communications Commission. From January 1980 to April 1987 I was the Engineering 
Assistant to the Chief of the Mass Media Bureau. From April 1987 until my retirement in 
September 1995, I was the Assistant Bureau Chief (for Engineering) of the Mass Media 
Bureau. During my tenure in the Bureau, I was responsible for overseeing the development of 
engineering policy and rulemaking in television and radio broadcasting. My duties required 
me to analyze and explain to Commissioners, agency managers, Congressional staff, and 
members of the Broadcast industry the intent and effect of technical studies, filings, 
regulations, and statutes. As Assistant Bureau Chief, I was the Mass Media Bureau's expert 
and chief spokesman on all aspects of the Federal Communications Commission's proceeding 
on Advanced Television (or HDTV) and, as such, helped formulate and write the proposals 
and policies in all Advanced Television rulemakings. 

I have not testified in any cases as an expert witness, either at trial or by deposition, 

_. -ttememdWathin. the preceding four-years.- I-am being compensated for preparing this report and for any 
anticipated testimony at the rate of $120 per hour. 

My opinions may be summarized in part as follows: 

. The definition of an “unserved household” in the Act is ambiguous. 

° The field strength values associated with “Grade B” service were not intended to 


be, and are not, a reliable indicator of television reception at any given 
household. 


° The field strength values associated with “Grade B” service are applicable only 
in rural, outlying, fringe, and noise-free areas; those values have no 
significance to areas within the Grade A contour or to urban or suburban areas 


generally. 


° The inclusion in the Act of the phrase, “cannot receive ... through the use of a 
conventional outdoor rooftop antenna," suggests that a household that cannot 
actually receive an acceptable picture is an “unserved household” under the Act. 
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° Both the field strength measurement procedure set forth in section 73.686 of the 
Commission's rules, and the procedure used by Robert Louis du Treil, Jr. in 
connection with his measurements in this matter, are inadequate for determining 
whether a household is an “unserved household” under the Act. 


2.0 THE SATELLITE HOME VIEWER ACT "“UNSERVED HOUSEHOLD" 
STANDARD IS AMBIGUOUS. 


The Act provides that an “unserved household” is one that, in pertinent part: 
cannot receive, through the use of a conventional outdoor rooftop receiving 


antenna, an over-the-air signal of grade B intensity (as defined by the Federal 


17 U.S.C. § 119(4)(10)(A). This definition is ambiguous. 
The Federal Communications Commission has no explicit definition of a “signal of 
grade B intensity.” In section 73.683(a) of its rules, the FCC does set forth required median 
field strengths (in dBu)' associated with the Grade A and Grade B contours for the various 
VHF and UHF channels.’ However, as I shall explain below, these dBu values and their 


~The units used by the FCC to express field strength-values reflect engineering 
conventions for measuring and comparing strengths of electric fields — at least for frequencies 
in the television band. These units are called decibels (dB) above one microvolt per meter and 
function on a logarithmic scale. Decibel is a relative term used to describe the ratio of two 
quantities, in this case field strength. For example, if one electric field is twice as strong as 
another, we say that it is 6 dB stronger. A ratio of 10 is equivalent to 20 dB. To describe an 
electric field in terms of its absolute strength, engineers express the field strength as so many 
decibels above or below a reference value of one microvolt per meter, abbreviated dBu. (A 
microvolt is one-millionth of a volt). For example, if an electric field is described as 20 dBu, 
its absolute value is ten times the reference value, or 10 microvolts per meter. Because an 
important characteristic of electronic devices is the ratio of the output signal to the input 
signal, decibels are often used to describe the performance of antennas, transmission lines, 
amplifiers and other equipment. Although not evident from this brief description, the use of 
decibels greatly simplifies the evaluation of complex electronic systems. 


* This subsection reads in its entirety as follows: 


In the authorization of TV stations, two field strength contours are considered. 
These are specified as Grade A and Grade B and indicate the approximate extent of 
coverage Over average terrain in the absence of interference from other television 
(continued...) 


associated contours are imprecise statistical concepts that were not intended to, and do not, 
enable one to make a judgment about the television reception of a viewer in any particular 
household. Moreover, the existence or non-existence of a median field strength associated 
with the Grade B contour has nothing to do with the “use of a conventional outdoor rooftop 
receiving antenna.” 
2.1 History and Purpose of the Grade B Standard 
In the early 1950s, the Federal Communications Commission was developing a national 
plan for the allocation of television broadcast channels. As part of that effort the Commission 
had to adopt basic planning parameters, namely the maximum permissible heights of broadcast 
permissible mileage spacings between stations operating on the same and adjacent channels. 
Those three parameters, and the amount of allocated radio spectrum, would determine the 
number of stations which could be accommodated in the television band, the density of stations 
=: am that-could be-assigned-in-any .given-area, and the general-service areas of individual stations. 


7(...continued) 

stations. Under actual conditions, the true coverage may vary greatly from these 
estimates because the terrain over any specific path is expected to be different from the 
average terrain on which the field strength charts were based. The required field 
strength, F (50,50), in dB above one micro-volt per meter (dBu) for the Grade A and 


Grade B contours are as follows: 

Grade A Grade B 

(dBu) (dBu) 
Channels 2-4... cee 68 47 
Chammels 7-13... . ccc ccc ee eee 71 $6 
Chammels 14-69... 2. cee 714 64 

47 C.F.R 73.683(a). 
.4- 
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As part of the process of selecting a set of values for these planning parameters, the 
Commission and its staff, in consultation with industry, developed a model using standardized 
radio-frequency propagation curves, a set of technical planning factors, and a standard 
criterion of service. The planning factors were used to calculate the strength of the radio 
signal (or sig’’*'*: that was needed to satisfy the standard criterion of service (described in 
Section 2.2 below). The propagation curves showed how far these signals would extend from 
a transmitting station over average terrain under various combinations of antenna power and 
height. If, for example, it was decided that a signal strength of 47 dBu was needed to produce 
an acceptable picture, then the propagation curves could be used to compare how far that 47 
dBu signal would extend from a station using 50 kilowatts of power and an antenna 500 feet 
above the ground with the coverage of another station using 100 kilowatts of power and a 1000 
foot antenna height. This process can be extended to many other combinations of power and 
height. Finally, this data, taken in conjunction with demographics, interference criteria, 
public comments, and other factors, enabled the Commission formally to adopt appropriate 
values for station separations, powers, and heights, and to develop a nationwide assignment 
plan, which it did in 1952. 

2.2 The Standard Criterion of Service 

As part of its effort to establish what has become the current television broadcast 
service, the Commission developed the concept of two levels of television service, known as 
Grade A and Grade B. These levels have been accurately summarized as follows: 


Grade A represents a specific value of ambient median field strength 
existing 30 feet above ground which is deemed to be sufficiently strong, in the 
absence of interference from other stations, but with due consideration given to 
man-made noise typical of urban areas, to provide a picture which the median 
observer would classify as of “acceptable quality,” assuming a receiving 
installation (antenna, transmission line and receiver) considered to be typical of 
suburban or not too distant areas. The signal level is sufficiently strong to 
provide such a picture at least 90 percent of the time at the best 70 percent of 


5. 
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— The Grade A in din ail hic limi 
within which the median field strength equals or exceeds the Grade A value. 


Grade B represents a specific value of ambien! median field strength 
existing 30 feet above ground which is deemed to be sufficiently strong, in the 
absence of interference from c*her stations, to provide a picture which the 
median observer would classify as of “acceptable quality,” assuming a receiving 
installation (antenna, transmission line and receiver) considered to be typical of 
outlying or near fringe areas. The signal level is sufficiently strong to provide 
such a picture at least 90 percent of the time at the best 50 percent of receiving 
locations. The Grade B contour represents the outer geographic limits within 
which the median field strength equals or exceeds the Grade B value.’ 


The standard criterion of service is the availability of a desired signal, free of 
interference, for at least 90% of the time. For both Grade A and B, the desired signal was one 
thought to provide a picture whose quality was “acceptable” to the median viewer. For Grade 
A service those conditions must be met for the best 70% of receiving locations. For Grade B 
service those conditions must be met for the best 50% of receiving locations. The Grade A 
Service area is the area between a broadcast station's transmitter and its Grade A contour. The 
Grade-B service area is the area within the station’s Grade’B contour but outside its Grade A 
contour. Under average conditions, the Grade B service area takes the form of a ring or 
doughnut. Grade A service assumes a typical receiving installation located within a typical 
urban or suburban area with an appreciable amount of man-made noise present. This man- 
made noise is electrical noise which may degrade the quality of the picture or sound carried on 
a television signal. The sources of man-made noise are numerous and include such things as 
power line transformers, automobile ignition systems, video games, hair dryers, mobile 
radios, paging systems, electric razors, appliance motors, garage door openers, and fish tank 
heaters. The noise may be continuous or intermittent. It tends to be more pervasive the closer 


> Robert A. O'Connor, Understanding Television's Grade A and Grade B Service 
Contours, IEEE Transactions on Broadcasting, Vol. BC-14, No. 4, at 137 (1968)(emphasis 
added). 
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people live to one another. Grade B service assumes a typical receiving installation appropriate 
for a rural avea with no significant man-made noise present. 

The planning factors reflect these conceptual differences.‘ The following table shows 
the pianning factor values for television channels 2 through 6. (There are corresponding 
values, which are of no immediate concern here, for the other television channels.) The 
numbers are given in decibels (dB). The totals shown at the bottom of the table are the desired 
signal strengths associated with the Grade A and Grade B contours in decibels above one 
microvolt per meter (abbreviated dBu) at a reference height of 30 feet above the ground.’ 


PLANNING FACTORS CHANNELS 2-6 


FACTORS GRADE A GRADE B 

1. Thermal Noise 7 7 

2. Receiver Noise 12 12 

3. Carrier to Noise Ratio #0 w 

4.~--Transmission Line Loss l l 

5. Dipole Factor 3 3 
SUBTOTAL 47 47 

6. Location Factor (70%) 4 0 

7. Time Fading Factor 3 6 
SUBTOTAL 54 53 

8. Receiving Antenna Gain 0 4 

Factor 
9. Man-Made Noise Factor 14 0 
TOTAL 68 dBu 47 dBu 


* See Third Notice of Further Proposed Rule Making, Federal Communications 
Commission, Docket Nos. 8736, 8975, 9175, 8976 (March 22, 1951). 

* This particular height is a standard used for comparing measurement data or in 
making predictions with the Commission's propagation curves. It does not imply that 
receiving antennas are or should be at this height. Generally, signal intensity at 15 or 20 feet 
will be appreciably less than at 30 feet. 
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The first three factors determine the amount of signal needed to overcome the electrical 
noise inherent in a receiver. The fourth factor is an allowance for some loss of signal strength 
in the line connecting the antenna with the receiver. The fifth (or dipole) factor is obtained 
from a standard formula which converts or relates the ambient field strength of an 
electromagnetic signal to the voltage of the transmission line at the output of a reference half- 


wave dipole antenna. ‘The first subtotal shows that the Commission assumed that a broadcast 


signal must be at least 47 dBu to produce an “acceptable picture” in a receiver connected to a 
dipole antenna. 

The sixth and seventh factors take into account the fact that VHF and UHF signals vary 
with time and location.’ The Commission's propagation curves used for predicting the 
coverage of a broadcast station are based on median values; that is, for any given distance the 
curves will show the value of field strength expected to be exceeded at the best 50% of 
receiving locations for 50% of the time. This means that at those locations, the signal will fall 
below 47 dBu half the time. Since the standard criterion of service for both Grade A and 


* A half-wave dipole is essentially a straight wire that is one-half wavelength in length 
and is divided in the middle where it connects to a transmission line. Because the wavelength 
of a radio signal varies with frequency, a half-wave dipole also varies in size so that a haif- 
wave dipole for channel 2 (low frequency, long wavelength) is much larger than a half-wave 
dipole for channel 50 (high frequency, short wavelength). The half-wave dipole is commonly 
used as a reference to which other antennas are compared. Typically, rooftop antennas 
perform better than dipoles; conversely, set-top rabbit ears typically perform worse than a 
dipole. 


” At distances associated with Grade B service (for VHF channels) under average 
conditions, a signal will vary with the season and the time of day approximately plus or minus 
8 db (a range of 16 db). (About 90% of the time, the signal will vary within a range of plus 
or minus 6 db.) As O'Connor notes, “It is a well-known that VHF and UHF fields 
vary with time, diurnally and seasonally, ai a given location... It is an equally well known 
phenomenon that VHF and UHF fields vary with location at any given distance from the 
transmitter. By virtue of the relatively short wavelengths involved, it is quite common for the 
field strength to vary several dB over a relatively short distance of a few yards.” O’Connor, supra 
note 3, at 141. 
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Grade B specifies that the desirec signal must be available 90% of the time, the required 
median field strength must be increased by an appropriate amount. 

From the Grade B column we see that the Commission decided that a 6 dB increase was 
needed to compensate for time fading for Grade B service. The second subtotal therefore 
means that a television signal must have a median field strength of 53 dBu to ensure that the 
signal exceeds 47 dBu for 90% of the time (at the best 50% of receiving locations). 


Corresponding adjustments were made to the Grade A specification to define the median signal 
strength needed to produce an acceptable picture for 90% of the time. The time fading factor 
for Grade A is smaller (3 dB as opposed to 6 dB) because the Grade A contour is closer to the 
transmitter than the Grade B contour, at those reduced distances the signal does not vary as 
much seasonally or temporally from the median value as it does at the Grade B contour.’ 

The last two planning factors (receiving antenna gain and man-made noise) account for 
the major numerical and conceptual differences between the two services. It is assumed that 
rural viewers.in-the Grade B service area will employ an antenna with 6 dB of gain 
(improvement) over the reference antenna (which, »y definition, has zero relative gain). This 
means that a lower signal intensity (47 dBu rather than 53 dBu) will satisfy the standard 


criterion for service in the Grade B service area. “Grade B Receiving Antenna Gain Factor’ is 
shown as a negative quantity because it reduces the level of signal needed for service. Because 
antennas with 6 dB of gain tend to be large and unwieldy, particularly at VHF frequencies, we 
may infer that the Commission assumed that viewers in the Grade B service areas would 
employ rooftop antennas. In contrast, viewers in the Grade A service area are assumed to 
have an antenna that is no better or worse than the reference dipole. It is not clear from the 
planning factors what type of antenna the Commission assumed viewers in the more densely 


"Additionally, in specifying Grade A service, the Commission added 4 dB to the Grade . 
A column to raise the desired level of service from 50% of locations to 70% of locations. 
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populated Grade A service area would use. However, the choice of zero dB of gain is not 
consistent with the characteristics of outdoor rooftop antennas. In urban and suburban areas 
(including the Grade A service area), the presence of man-made noise means the signal 
intensity must be higher (68 dBu rather than 54 dBu) to overcome interference caused by such 
noise and thereby to produce a signal that satisfies the standard criterion for service. The 
planning factors make no adjustment for man-made noise in the Grade B (rural) service area. 
However, a 1977 review of the technical planning factors, in a document released by the 
Office of the Chief Engineer of the Commission, stated that: 

Large population shifts, from cities to suburban areas, in many parts of the 

country, cause the Grade B contours in these areas to no longer lie in “rural” 

areas. The assumption of 0 db to overcome rural noise in these “rural areas” is 


probably no longer valid because of the increased number of high voltage lines 
and motor vehicle traffic volume.’ 


As discussed above, having established the values of signal intensity required for Grade A and 
B service, one can then predict the approximate size of a station's service area (coverage) for 
various combinations of antenna height and power. 


3.0 THE FIELD STRENGTH VALUES ASSOCIATED WITH THE GRADE B 
CONTOUR OR GRADE B SERVICE WERE NOT INTENDED TO BE AND 
ARE NOT A RELIABLE INDICATOR OF SERVICE AT ANY GIVEN 
HOUSEHOLD. 
The field strength values associated with Grade B service are not a reliable indicator of 
service at any particular household and were never intended by the FCC to indicate such 
service. Rather, the field strength values associated with Grade A and B contours and service 


are2s were essentially broad planning concepts, useful primarily in estimating the overall reach 


*Research & Standards Division, Office of Chief Engineer, Federal Communications 
Commission, “A Review of the Technical Planning Factors for VHF Television Service," 
FCC/OCE RS 77 01, March 1, 1977, page 11. 
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or coverage of a broadcast signal." ip hs edlbidiio 6 daslabialn thins this Gilkd stents Widiats ce 
median velues. Moreover, the contours and associated field strengths assume no interference 
from other television stations (i.e., co-channel or adjacent channel interference). In practice, 
however, these phenomena are common. As Rule 73.683(0) points out, “the actual extent of 
service will usually be less than indicated by these estimates due to interference from other 
stations.” Nor do the field strength values take into account multipath interference, or 
ghosting, which can significantly impair the quality of a broadcast signal. Multipath 
interference, which is quite common, arises due to reflections of broadcast signals from 
buildings, metal objects, hills and even flat ground. These reflections mean that a broadcast 
signal can follow different paths before arriving at a receiver. For example, one portion of a 
broadcast signal may travel in a straight line from the transmitter to a receiver. Another 


portion of the signal may be reflected by an overflying aircraft and arrive at that same receiver 


---—from a different direction delayed in time because of the longer path. Multiple delayed signals 
can give rise to ghosting: that is, the appearance of second ghost-like images on a television 
screen. A viewer may also receive two different pictures simultaneously from two different 


stations operating on the same television channel. The screen may show multiple distorted 


*° Indeed, the Commission's rules expressly limit the applicability of the field strength 
contours in Rule 73.683, as follows: 


The field strength contours will be considered for the following purposes only: 
(1) In the estimation of coverage resulting from the selection of a 
particular transmitter site by an applicant for a TV station. 
(2) In connection with problems of coverage arising out of application of 
{multiple ownership rules). 
(3) In determining compliance with § 73.685(a) concerning the 
minimum signal field strength to be provided over the principal community to 
be served. 


47 C.F.R. § 73.683(c). 


images. In that case, even if the preferred signal is above 47 dBu, the viewer is not getting an 
acceptable picture. 


4.0 THE INCLUSION OF THE PHRASE, “CANNOT RECEIVE ... THROUGH THE 
USE OF A CONVENTIONAL OUTDOOR ROOFTOP ANTENNA," SUGGESTS 
THAT A HOUSEHOLD THAT CANNOT ACTUALLY RECEIVE AN 
ACCEPTABLE PICTURE IS UNSERVED UNDER THE ACT. 


As noted above, the required field strength for a Grade B contour, set forth in Rule 
73.683(a) represents a specific value of ambient median field strength existing 30 feet above 
the ground produced by a broadcast transmitter. Its existence has nothing to do with the 
presence or absence of a conventional rooftop antenna."' The inclusion of the concept of a 
conventional rooftop antenna suggests that a household be able to receive an acceptable picture 
and not merely be situated in or near an electromagnetic field of a given strength. If the test 
for service is merely the presence or absence of a signal of a certain intensity at, above, or in 
the general vicinity of a household, then the reference to a conventional rooftop antenna serves 
no purpose. The inclusion of this reference to a conventional rooftop antenna by Congress 
strongly suggests that the statute intended that an evaluation of service must do more than 
simply examine the ambient median field strength. Such measurement does not account for 
multipath interference, adjacent or co-channel interference, noise, diurnal or seasonal 
variations or other factors. One must correlate the technical data with the evidence that the 
signal measured is or is not usable and reliable before drawing a conclusion.” 


" To be sure, in establishing the field strength values, the Commission made certain 
assumptions about the nature of viewers’ antennas. As noted above, the Commission assumed 
that rural viewers would have a rooftop antenna and that urban/suburban viewers would not 
necessarily have one. 

‘Beyond the ambiguity inherent in the term “signal of grade B intensity,” the Act’s 
eligibility standard gives rise to several additional uncertainties. For example, the qualifier 
“conventional” gives no definite indication of what sort of receive antenna Congress had in 
mind. Performance of home antennas varies across a wide range, with a major impact on the 


strength and quality of signals a household can receive. Additionally, performance of these 
(continued...) 
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5.0 THE FIELD STRENGTH VALUES ASSOCIATED WITH “GRADE B” 
SERVICE ARE APPLICABLE, IF AT ALL, ONLY IN RURAL, OUTLYING, 
OR FRINGE AREAS AND HAVE NO RELEVANCE TO AREAS WITHIN THE 
GRADE A CONTOUR. 


In instances when it is found useful to employ Grade A and B service concepts, it 
should be kept in mind that the distinction between the two service areas is appreciable. A 
median signal of, for example, 52 dBu might provide an acceptable picture in a Grade B 
(rural) service area. That same field strength is unacceptably low in a Grade A 
(urban/suburban) service area or in urban or suburban areas within the Grade B contour which 
contain significant man-made noise. To the extent that the field strength values associated with 
the Grade B contour are relevant to eligibility under the Act, such values can have no 
applicability within Grade A service areas or other areas with significant man-made noise. 


6.0 THE FIELD STRENGTH MEASUREMENT PROCEDURE SET FORTH IN THE 
COMMISSION’S RULES AND THE PROCEDURE USED BY DU TREIL ARE 
INADEQUATE FOR A DETERMINATION OF SERVICE UNDER THE ACT. 


The FCC, in section 73.686 of its rules and regulations, calls for measurements either 
along radials drawn from a station’s transmitting location, or at intersections of a grid drawn 
over the relevant community. Measurements are to be taken over a horizontal run of 100 feet, 
if feasible, or in clusters, with the measurement antenna elevated 30 feet above the ground. 
This methodology is designed to produce unbiased data indicative of a station's signal coverage 
over broad areas. Louis Robert du Treil, Jr. in an Expert Report submitted in this case 
adapted this methodology in order to determine eligibility of households under the SHVA. 


“%(...continued) 
antennas need not correlate with their price. As a second example, antenna orientation has a 
great impact on reception of a signal, yet the Act does not prescribe how they should be 
oriented for eligibility purposes. Householders might make a reasonable decision to orient the 
antenna in order to “compromise” reception of two or more stations with transmitters situated 
in different locations. Such a compromise would diminish the reception of each signal in 
question, yet the Act offers no guidance regarding treatment of this type of tradeoff. 
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The du Treil report deacsibes a procedure whereby measurements were taken in the vicinity of 
selected households at antenna heights of 30 or 20 feet. du Treil does not explain how the 
selective adaptation of techniques designed to deal with questions of propagation and general 
coverage are appropriate for disputes over reception at individual locations. 

The Act does not provide any guidelines for how to measure its eligibility standard and 
does not point to any authority on how to conduct such a measurement. To my knowledge, 
the FCC has not been asked to develop any such guidelines. 

In my opinion, the established TV field strength measurement procedures in FCC Rule 
73.686 were not intended to evaluate the particular television reception of any given 
household. Moreover, the du Treil adaptation, as conceived in his report, would not in my 
opinion yield an accurate determination of a particular household’s television reception. In its 
licensing process the Commission examines a broadcast station application to determine if the 
station's predicted city grade contour (equal to Grade A value plus 6 dBu) will cover its 
community of license, and if the proposed facilities comply with regulations on power, height, 
and spacing. It is taken for granted that the actual coverage will depart from predicted service 
to a greater or lesser degree, that some households outside the predicted service areas will 
receive acceptable pictures, that some households inside predicted service areas will not 
receive acceptable picture and the quality of service will vary throughout the service areas. 

In considering applications for licenses and permits, questions will occasionally arise as 
to whether a station's coverage in a particular area is significantly better or worse than 
predicted. For example, if a station proposes to move its transmitter to a new location, 
Opponents may argue that the move may deprive an area, perhaps a small community, of its 
only network television service. In tum, the station may argue that local conditions are such 
that its actual coverage is better than predicted and that the small community will retain its 
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service in spite of the transmitter move. The parties may then resort to actual field strength 
measurements to resolve the issue. The accepted measurement procedures are defined to 
produce sufficient unbiased data that will allow the Commission confidently to decide whether 
a given area does or does not receive the disputed service. To my knowledge, the Commission 
has never examined the question of whether a particular household does or does not receive 
television service, has never approved a procedure for making such a determination and would 
have no use for such information. 

It is important to recognize that, as described above, the values for the Grade A and B 
contours are median values and represent the average of many values over a long period of 
time. Measurements of the signal intensity along a 100-foot path 30 feet above the ground, 
cluster measurement taken at and around a point 30 feet above the ground, or measurements 
made at some alternative height, are all essentially one-time samples. They are indicative of 
the characteristics of the signal available in the immediate area of the measurement at the time 


...taken and, when.combined. with-other-samples, indicative of the-general service provided by 


the station. However, the one-time measurement of a signal in the vicinity of a household, as 
contemplated by the du Treil adaptation, does not permit one to conclude that the household 
will receive an acceptable picture 90% of the time using a conventional outdoor rooftop 
antenna. To determine what the actual median field strength is at a location requires repeated 
measurements over a long period of time. Further, measurements must be validated by actual 
observation of the television picture received at the household. Single, one-time, unvalidated 


measurements are inconclusive. 


/s/ 
William H. Hassinger 


Dated: March 31, 1997 


Massachusetts institute of Technology 
20 Ames Street 
42S Cane UA C3 
Broadcast Television Signal Strength, Grade of Service and Picture Quality 
W. Russell Neuman 


Harvard University, Massachusetts Institute of Technology 


Shawn O'Donnell 
Massachusetts Institute of Technology 


December 10, 1996 


The relationships among broadcast television signal strength, grade of service 
and observed picture quality are dependent on factors left out of discussions in 


Federal regulations using signal strength as a criterion. In this memo we discuss 


the factors that complicate the relationship, and suggest more refined means for 
determining picture quality than electric field strength at reception sites. 


1. AnEmpirical Study of the Signal Strength/Picture Quality Relationshi 


The engineering firm of Cohen, Dippell and Everist, PC, of Washington, DC 
‘conducted field measurements of broadcast television signal strength in and 
around Pittsburgh, Pennsylvania during the period November 13-16, 1996. In 
addition to the field strength measurements, Cohen, Dippell and Everist's 
engineers videotaped signals received with a conventional log-periodic dipole 
array antenna at 30 feet. We subjected the videotaped signal samples to CCIR 
Impairment Scale evaluations to evaluate picture quality. We then plotted the 
relationship between signal strength and picture quality. At the sites surveyed, 
there was no correlation between signal strength and picture quality. 


1.1 Field Measurements 


Cohen, Dippell and Everist employed standard practices, as defined by the 
Federal Communications Commission, to measure field strengths (see CFR 47 
§73.686 for details.) The engineers visited 15 different sites in the Pittsburgh area. 
At each site, the engineers measured the signal strengths for a VHF station 
(WTAE, Channel 4) and a UHF station (WPGH, Channel 53.) Cohen, Dippell and 
Everist's engineers noted the Grade of service as defined by the signal strength 


level. The engineers then recorded a few minutes of programming at each of the 
locations. 


In addition to downtown Pittsburgh, the engineers took measurements at several 
locations in Greensburg and Washington, Pennsylvania. Greensburg is East- 
South-East of Pittsburgh, Washington is South-West. Both are approximately 25 
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2 
miles from downtown Pittsburgh. As can be seen in the following section, both 


towns are weil inside the predicted Grade A contours for both WTAE and 
WPGH. 


1.2 Profile of Stations analyzed 
WTAE, Channel 4 

WTAE, Channel 4, is an ABC affiliate broadcasting from a transmitter in 
Elizabeth Township, approximately 15 miles Southeast of downtown Pi 
WTAE broadcasts a 100 kW video signal from an antenna 1062 feet above 
ground, 965 feet above average terrain. The predicted Grade A and Grade B 
contours, as illustrated in the Television & Cable Factbook, are shown in 
Figure 1.! The triangle in the diagram marks the location of the broadcast tower. 


TT. 


OHIO 


WEST 
VIRGINIA 


Figure 1. Predicted A and B contours for WTAE (ABC), Pittsburgh 


The Grade A contour for Channel 4 covers most of Southwestern Pennsylvania; 
the B contour reaches Ohio, West Virginia, and the Maryland panhandle. 


WPGH, Channel 53 


WPGH, Channel 53, is a Fox affiliate. WPGH broadcasts from studios and an 
antenna atop the hills just North of downtown Pittsburgh. The station is 
authorized to transmit a 2340 kW video signal; its antenna is 736 feet above 
ground, 1010 feet above average terrain. Figure 2 shows the predicted Grade A 
and B contours for WPGH. Both the predicted Grade A and Grade B contours for 
WPGH reach as far as West Virginia and Ohio. 


Television & Cable Factbook, v.64 (Washington, DC: Television Digest Inc., 1996) 


WEST 
VIRGINIA 


Figure 2. Predicted A and B contours for WPGH (FOX), Pittsburgh. 


13 Picture Quality Assessment 
In the picture quality assessment, we used the CCIR-recommended impairment 
scale.2 The values and labels for the scale are as follows: 

Rating Description 
Imperceptible (no impairments) 
Perceptibie, but not annoying 
Slightly annoying 
Annoying 
Very Annoying 

Any value between 1 and 5 is permitted; often the scale is presented as a number 
line on which the evaluator places an X on the line where it seems most 
appropriate. 

These ratings are personal—different individuals may find different amounts of 


interference and noise to be annoying; In the evaluation presented below, the 
visual picture characteristics associated with each rating were as follows: 


2This scale and alternatives are presented in John Alinatt, Transmitted-Picture Assessment. (New 
York John Wiley & Sons, 1983) 
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+ One light ghost or light noise; on 
screen text legible 

3 Several ghosts or moderate noise; on- 
screen text becoming difficult to read 

2 Several strong ghosts; small details 
lost; all but largest text illegible 

1 Synch problems caused by strong 
multipath; lost color or very strong 


14 Results 
There is no correlation between signal strength and picture quality in the samples 
analyzed. In some locations in the City Contour (2 6 dBu above Grade A,) the 
video signal is not viewable, while some measured B-Grade locations provide 
near-perfect pictures. 
The following scatter chart illustrates the iack of relationship between electric 
field strength as measured in dBu and evaluations of the image viewed. Note 
that for Channel 4, any field strength above 68 dBu is considered Grade A 


service. 
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The relationship between signal strength and image quality is even more variable 
for the UHF station, WPGH. Note that for Channel 53, any field strength above 
74 dBu is considered Grade A service. 
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Recall that all of the locations visited by the field engineers were inside the 
predicted Grade A contour. The measured signal strength fell below the Grade A 
standard in many locations. Note that for Channel 53, any field strength above 


74 dBu is considered Grade A service. 
As measured by Grade of service, signal strength appears to be equally 
uncorrelated with picture quality: 
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2.__Lopography as a Factor in Signal Strength and Picture Quality 


Topography makes a big difference in signal strength. At VHF and UHF 
frequencies, signal strength drops rapidly as a receiver descends behind a hill. In 
the examples below, it is assumed that the signal strength on the front of the hill 
is no greater than 3 dB above the minimum for Grade B service. (As we discuss 
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below, this includes a large portion 
network stations in Pi 


6 


of the Grade B service area.) For the ma, 


ean. Camda sand 11, signal strength drops beh ~ 
Grade B service at 100, 80 and 60 feet below the crest of a hill, respectively. 


includes a 30° antenna, so that the location is 60 feet from the crest of 
the hill the antenna is 30 feet from the crest. 
Grade B 
= center lost at 
channel | frequency | elevation 
2 57 MHz - 100 feet 
4 69 MHz ~ 80 feet 
11 201 MHz - 6 feet 


November 19 1996 


The shadow losses represented in the following diagrams are based on 

phs in the Television Engineering Handbook; more accurate predictions of 
the magnitude of signal loss would require substantially more complicated 
models. The propagation models should be verified with field measurements 
such as those presented in the previous section. 


2.1 Hypothetical Signal Strength Map for a Hill Near Pittsburgh 
The following figure illustrates a relief map for a modest hill somewhere South- 
West of Pittsburgh. Assuming that the signal strength on the front of the hill is 


within 3 dB of the Grade B minimum, most of the back of the hill will not receive 
Grade B signals. 
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Channel 4, WTAE (ABC) 


assuming signal level on 
front side of hill is 3 dEi 


greater than grade B level 


2.2 A large amount of the B-contour area is near the threshold 
The models of propagation presented here assume that the signal strength on the 
front-side of the hill is within 3 dB of the minimum Grade B signal. Depending 
on the antenna configuration and the assumptions made in calculating predicted 
area, a large percentage of the Grade B area can be near the threshold. 
If the broadcast signal is assumed to fall off at rates that can be calculated for a 
flat earth,’ fully one half of the area inside the B-contour is within 3 dB of the 
minimum signal strength. 
In practice, a broadcast signal drops off faster than inversely with the square of 
distance from the broadcast antenna. This means that the portion of the B 


3Television Engimeering Handbook Featuring HDTV Systems. K. Blair Benson, editor. Revised by 
Jerry C. Whitaker. New York: McGraw-Hill Inc. 1992 
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contour within 3 dB of the threshold will amount to somewhat less than half of 
the entire B area (which includes the Grade A area.) 


2.3 Multipath as a Confounding Factor in the Signal Strength/Picture 
Quality relationship. 


As the Pittsburgh data shows, there is no correlation between signal strength and 
picture quality that holds for all places and all times. Indeed, the purported 
correlation might hold only under ideal situations. The contingent nature of the 
relation between signal strength and picture quality makes it an inappropriate 
indicator of unserved households for the purposes of determining eligibility for 
satellite delivery of network affiliate broadcasts. 


One factor standing preventing signal strength from serving as an adequate 
surrogate for picture quality is problem of multipath transmissions. Multipath is 
the phenomenon whereby signals originating from the transmitter arrive at the 
receiver after having traveled more than one path. 
Consider the following example of multipath: at a site on the side of a hill 

ne 0 tolevial eslon tower, clanale exzive vin safeactl i the 
edge of the hill and reflection from a nearby building downwind from the site. 
The signal reflected from the building adds to the refraction path signal to yield 
an electric field above the Grade B minimum. The measured field strength on the 
far-side of the hill is above the Grade B threshold, but the viewed image includes 
both the weakened and refracted ‘direct’ path signal as well as the reflected 
signal. The result on the viewer's screen could be anything from a faint ghost to 
a signal with no horizontal synch. 
An interesting factor is that, at 200 MHz, the features on a building (like 
windows) are on the order of a wavelength in size; depending on construction 
materials, the building can act as a giant phased array to reflect energy out in 
random directions. 


For every 1 mile of additional distance that the reflected signal has to travel, the 
ghost moves across about 8% of the width of the screen. 
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Channel 11 with multipath 
assuming signal level on 
front side of hill is 3 dB 


Tall building on adjacent hill 
reflects strong signal back 


The result of the reflection is that one could obtain an electric field measurement 
greater than the minimum required for Grade B service (56 dBu for channel 11,) 
though the signal quality will be terrible. For example, a strong reflection 
coming from a building about a quarter mile away might yield a Grade B signal 
with a few dBu to spare. But the viewer could see a strong, half-mile ghost: 
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3. Conclusions and a Proposal 
In Section 1 of this report, we show that 
e the observed signal strength in an arbitrary locaticn can vary 
significantly from the predicted signal strength. 
e there is either no correlation (or a very contingent correlation) 
between signal strength and pictur. quality. 
In Section 2, we saw that 
¢ topographical features can b: used to predict signal strength 
An implication of the findings in this report is that it is possible to construct a 


computational model for predicting signal strength that takes as its parameters a 
topographical map of an area, information about electromagnetic propagation, 
and empirical measurements. With additional work the model could also 
forecast the likelihood of impairments that are not related to weak signal 


strength. 


For example, the forecasting model could generate, for an arbitrary location, the 
signal strengths from remote television stations. The model would estimate the 
likelihood that a receiver at that location would be able to receive a si 

strength greater than the minimum Grade B signal, and it could also suggest 
whether or not the picture quality would be acceptable to the average consumer. 
The building blocks for such a model are available off-the-shelf. Topographical 
data for this type of model do not require the resolution typical in military . 
applications—the model needs to know about hills and large structures, only. 
Low-resolution satellite surveying data would be entirely appropriate for this 
type of application. The propagation models necessary for the television 
reception model could be adapted from models developed for radio services 
such as cellular telephony. 


The amount of work necessary to implement such a model is therefore much less 
than it would be if the goal was to start from scratch and collect topographical 
information and design algorithms for forecasting the propagation of VHF and 
UHF signals. Some fine tuning of the existing models would be necessary given 
the characteristics of NTSC signals, but most of the work has been done already. 
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July 5, 1995 | fe), =o ig} 


mr. Roy Levi 

Director of Compliance 
Prime Tine 24 

153 East 53rd Street 
s9th Floor 

New York, NY 10022 


Dear Mr. Levi: 


I understand that you intend to conduct "site measurements" 
of the strength of the signal of Station WIVF, Nashville, 
Tennessee. You further claim that we will be responsible fo: the 
costs of measuring any household that you determine is not an 
"“unserved household". Your claim that we would be responsible for 
any costs of measurement are incorrect, and any signal 
measurements taken by Prime Time 24 now would be premature. 


There is no standard by which it could be determined that a 
household is “unserved" due to the continuing failure of the 
satellite carriers to cooperate in forgoing an appropriate 
indus agreement for a measurement standard. In a meeting with 
our affiliate associations in New York some months ago, 
representatives of Prime Time 24 agreed that consulting engineers 
sngaged by the satellite carriers and by the affiliates 
associations and networks should cooperate in establishing a 
measurement standard. Although engineers retained iy the 
affiliate associations and networks stand ready to work 
sooperatively with your engineers to establish a standard, 
consulting engineers retained by the satellite carriers have not 
agreed to meet or even discuss the matter with the affiliates’ 
and networks’ engineers. Until they do so and a standard is 
agreed upon, any measurements you take will be suspect and 
unreliable. 


We look forward to your full and timely cooperation with our 
iffiliate and network representatives as they continue to attempt 
‘© implement the requirements of the Act. Please do not hesitate 
© contact me with any further signal measurement inquiries. 


sincerely, 


Mek Buk 


Mark Binda 
Program Director, WIVF 


474 James Roberison Parkway * Nashville. Tennessee 37219 © (615) 244-$000 
Landmark Communications, Inc. 
@ aces aFruare 
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POST-NEWSWEEK 


June 23, 1995 


Mr. Roy Levi 

Director of Compliance 
Prime Time 24 

153 East 53rd Street 

New York, New York 10022 


Re: Station KSAT-TV. San Antonio, Texas 
Dear Mr. Levi: 


Jim Joslyn has passed on to me your letter of May 17, 1995, in which you claim that you intend 
to conduct “site measurements” of the strength of the signal of Station KSAT-TV, San Antonio, Texas. 
You further claim that Post-Newsweek will be responsible for the costs of measuring any household that 
you determine is not an “unserved housebold.” Your claim that Post-Newsweek would be responsible for 
any costs of measurement are incorrect, and any signal measurements taken by Prime Time 24 now 
would be premature. 


First, there now is no standard by which it could be determined that a household is “unserved” 
duc to the continuing failure of the satellite carriers to cooperate in forging an appropriate industry 
agreement for a mcasurement standard. In a meeting with our affiliate associations in New York some 
months ago, representatives of Prime Time 24 agreed that consulting engineers engaged by the satellite 
carriers and by the affiliates associations and networks should cooperate in establishing a mcasurement 
standard. Although engineers retained by the affiliate associations and networks stand ready to work 
cooperativcly with your engineers to establish a standard, consulting engineers retained by the satellite 
carriers have not agreed to meet or even discuss the matter with the affiliates’ and networks’ engineers. 
Until they do so and a standard is agreed upon, any measurements you take will be suspect and 
unreliable. | would recommend that you encourage your engineers to mect and resolve a standard. Until 
that time, you should not attempt to charge us for your measurement: 


Second, if you insist upon taking measurements in an attempt to charge the cost of such 
mcasurements to Post-Newsweek, be assured that we will begin taking measurements in San Antonio 
and other markets in which Post-Newsweek stations havc challenged Prime Time 24 subscribers. Our 
enginccrs will comply with the measurement standards established by the FCC in the must-carry context, 
Which, in the absence of an agreement to the contrary, is the only available standard. We will begin 
measuring those subscribers in sight of our transmitters and in our Grade A contours that you have 
refused to terminate even though they clearly are not unserved households. The costs of taking these 
Measurements will be “forwarded to your attention.” 


5 COmeSTT FUTON MATA 
(ARTUR. CONNECTICUT asta) 
(200) 494-4500 
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Fetruary 11,-1997 
Mr. Joe Macione, Jr. =" 
WCYB 
101 Lee Street 
Bristol, Virginia 24201 
Dear Joe: 


Thank you for your thoughtful and comprehensive letter of January 23, 1997, 
conceming the Section 119 Satellite licens: and the range of concems which are currently 


being voiced by various interested parties con-erning its implementation. 


At the outset, Iet me clearly state that it is my perception that both broadcasters 
and satellite carriers are in agreement that the “white area" balance which we struck in 
1988 was proper. In other words, the parties are in agreement that television viewers who 
can receive the network programing from a local affiliate of the network should receive 
their programing from that local affiliate. Those viewers who cannot receive the network 
affiliated programming from a local affiliate (“white area” residents) will be eligible to 
subscribe to satellite delivery of the network programming. That balance assures the 
integrity of the market for local broadcast stations and assures that 
television viewers who cannot receive the programing from the local station wil! be 
eligible to receive it by means of satellite delivery. As one of the principal architects of 
the 1988 legislation, I assure you that ! strongly subscribe to that balance as well, and | do 
eee 
to protect the integrity of their markets. 


Problems have arisen in the implementation of the 1988 legislation. At the present 
time, it is beyond dispute tbat some viewers who can receive a perfectly adequate signal 
from the local television statice are receiving the network by means of 
satellite delivery. That practice is contrary to the provisions of the 1988 Act and to the 
important balance of the rights of the parties which that Act established. 
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February 11. 1997 
Page 2 


At the same time, it is apparent that many local broadcast stations upon receiving 
the list of viewers in their area who subscribe to network programing via the satellite have 
the practice of challenging ell of the satellite subscribers who lie within that station's 
Grade B contour. Obviously, particularly im mountainous areas, this practice results in 
large numbers of people who cannot receive the programming by means of the loca] 
station also being disqualified from receiving it over the satellite. That result is also 
contrary to the balance established in the 1988 legislation. 


Moreover, there is a third category of concern. | am told that approximately 20 
peroent of the viewers who can receive at the rooftop a signal of Grade B intensity from 
receive @ viewable picture on their television set. These individuals are using rooftop 
antennas and stil) cannot receive a viewable picture. The problem is that in mountainous 
regions ghosting and shadows are caused by electronic echoes of the station's signal from 
the mountains. The echoes result in different versions of the station's signal arriving at 
different time intervals at the antenna. This is a genuine problem which I believe all 
interested parties acknowledge. | suggest that to address this concern, a picture quality 
standard be substituted for the Grade B intensity standard. 


In your letter, you suggest thei the use of a picture quality standard would not be 
appropriate because people with wor:~cut television sets and others who use rabbit ears 
would be able to subscribe to a satellite delivered service simply on the basis that their 
worn-out sets or rabbit cars were not adequate to receive a quality picture from the local 
station. | understand the point you are making, and I would suggest ‘hat in whatever 
version of legislation we draft to address this acknu wledged problem that the standard be 
a viewable picture accessible by a rooftop antenna with s properly functioning television 
set. It ts not the intcat of those who are concerned about inadequate picture quality to 
open the door to pennit satellite delivery of the signal simply because a good signal 
cannot be received on a worn-out set or with rabbit ears. I do not believe that it is the 
intent of the satellite carriers who have expressed this concern, as have thousands of 
viewers, to find some clever way to upset the balance of the 1988 Act. The goal is to 
assure that stations protect the integrity of their market and that viewers be able to get 


good delivery of network programming, preferably from the local station, but if that is not 
possible, from the satellite. 
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February !1, 1997 
Page 3 


The test thar I have outlined above would also seem to make sense in terms of 
what | understand to be the current practice of testing specific sites for signals of Grade B 
intensity. | am told that at the present time the test occurs by a truck going to the viewer's 
residence, raising an antenna attached to the truck to the level of the rooftop, and 
determining whether a signal of Grade B intensity is received on a meter inside the tuck 
attached to the truck-mounted antenna. If we could agree on an acceptable picture quality 
standard, it would then be a simple step for the technician to attach the lead from the 
antenna mounted on his truck to a television set in the truck to determine whether a 
picture of the minimum acceptable quality is being received. We could easily structure 


Joe, my goal is not to advance the concems of any single interested party but to 
achieve a workable reform of the Section ]19 license which would for the first time in a 
decade creates peace among all of thc parties. In summary, we should find a means of 
ending the practice of people who can receive strong local signals with edequate picture 
quality receiving those signals from thé satellite. The broadcasters’ legitimate interest in 
take into consideration the concerns of those viewers who do not receive a signal of 
Grade B intensity and who are being challenged sumply because they reside within a local 
station's Grade B contour, and we must take into consideration the concerns of those 

who do get a signal of Grade B intensity but simply don't get a picture they can 
watch. 


| wil} stress again that all of these are cqually legitimate interests, and al) of them 
must recesve equal consideration and be resolved through our efforts. This will not be an 
easy task, bat if people of good will are willing to devote themselves to it, | am confident 
that the result can be achieved. | should also mention that my suggestion that 
cofisideration be given to the TASO scale was a suggestion only. [If there is another 
means of measuring picture quality whici: is more relable than TASO, | would invite you 
to propose it. Perhaps we need to create our own standard of picture quality to address 
this circumstance. 


Finally, |. would make the point tha’ “42 best means‘of resolving these 
implementation issves is through agrecment of the interested parties in advance oi ** 
legislative debate. If there is a genuine desire on the part of both broadcasters and 
satellite carriers to address and icsulve these three concerns, | an confident that a 
resolution can be achieved. 
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February 11, 1997 
Page 4 


Joe, | hope that in this letter | have clearty defined fer you my areas of concer 
and presest goals. | invite our further discussion on dus matter ac well as on the broader 
renge of iysues in which we hsve a comsnon interest. 


With kind personal regards and best wishes, [ remain 


Rick Boucher 
Member of Congress 


FIGANAVA YI99 Te 


g 
<= 
=< 
a 
© 
© 
— 
2: 
tu 
co 


BEST COPY AVAILABLE 


RICK BOUCHER pownenaenee 
ote SSTEC’ we <" a wus 
comma act Sow eemmew Seow poe 
ocd UU) CONSTITUENT Seowmcs ots 
—— | sete 
neocon Congress of the Gnited States a 
meee en ae House of Representatives —— 
artaten! ane eon 
December 12, 1996 nor ~~ —— oo 


Mr. Edward O. Fritts 

President and CEO 

National Association of Broadcasters 
L177 NStu. NW 

Washington. D.C. 20036 


Dear Eddie: 


| applaud your efforts to sponsor the discussions between network affiliates and 
satcllite carriers concerning the eligibility of consumers to receive network programming 
via satellite. | am hopeful that these discussions will lead to an agreement before 
contentious and costly litigation commences and before the dispute is brought to the 
Congress for resolution. In that spirit, I am offering these suggestions. 


A properly balanced agreement must incorporate poor picture quality as a ground 
for receiving network programming via satellite. The Satellitc Home Viewer Act (the 
“Act”) currently provides that a consumer is ineligible to receive network signals via 
satellite if that consumer receives a strong, over-the-air signal (defined as a Grade B 
intensity signal when measured at the rooftop) from the locai broadcaster. That test is no 
longer adequate and is in need of revision. Approximately twenty percent (20%) of 
consumers who have Uncir satellite network signals terminated based on receiving a Grade 
B intensity signal at the roofiop do not receive a viewable picture duc to “ghosting” or 
other interference problems. Shadows and ghosting commonly occur when signals 
reflected from mountains or other high structures Cause echoes of the original signal to 
arrive @ ~.c viewer's antenna at different time intervals from the original signal. 
Objective demonstrations of this problern can be provided. 


Consistent with the underlying intent of the Act, ] have no doubt that Congress 
upon viewing these demonstrations would opt to support the eligibility of the satellite 
customers who have a Grade B strength signal at the rooftop but who do not receive 
\ tewable pictures. Therefore, it is essential thet a picture quality standard be a part of any 
egrcement which is reached. | urge you to incorporete the picture quality standard known 
as we Television Allocations Study Organization (“TASO”) scale, into the agreement for 
oetermining a consumer's eligibility to receive network programming via satellite. The 
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TASO scale, which was developed by the FCC, is the most effective objective 
measurement to assess picture quality concerns. 


In practice, the pcrson who is retained by the local broadcaster to perform the 
signal test would simply place the TASO card next to the viewer's set and determine 
whether the picture is as clear as the minimum TASO standard. Time and money would 
be saved because such a test could be performed by individuals with less training than 
engineers. The existing “loser pays” rule would continue to determine whether the cost of 
the person who performs the test would be borne by the affiliate or by the satellite carrier. 


Eddie, | would also make the point that these discussions have little chance of 
succeeding if they are >onstrained by current law. The parties must be willing to go 
beyond th- statute where necessary to create workable solutions. If all stakeholders are in 
support of an agreement thal goes beyond current Jaw, ] am confident that the Congress 
will quickly pass any amendments to the Act necessary to give full legal effect to the 
agreement. 


I appreciate your attention to these suggestions which are offered in the spirit of 
facilitating the conclusion of an agreement on this matter of importance to viewers and 
broadcasters alike. My staff and I stand rcady to offer any assistance you many neod 
either now as you seek to finalize an agreement or in the effort to enact statutory changes 
which will codify your agreement. 


With kind personal regards and bcst wishes, | remain 
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October 29, 1996 


Mr. David C. Lavwalle 
3490 Johnstown Road 
Centerburg, OH 43011 


Dear Mr. Lavalle: 


Thank you for contacting me with your concerns regarding the Satellite Home Viewer 
Act. Access to satellite-delivered network programming is an important issue. 


This is a complicaced issue that demands a brief explanation. The Satellite Home 
Viewer Act contains a provision that requires satellite broadcasters to terminate 
service of network programming if there is a local network station that can provide 
“acceptable service." A local broadcaster can challenge the delivery of network 
progr:mming by satellites through legal channels. If a broadcaster is able to provide 
network programming to a household, the satellite programmer can not. This stipulation 
is included in an effort to protect the copyrights of local broadcasters. 


Unfortunately, this stipulation has become the basis of the controversy. There is 
some concern over how "acceptable service" is-defined. Currently, broadcast signal 
strength is the main determining factor. However, strong signal strength does not 
hecessarily equate with quality reception. Consumers have a legitimate argument chat 
the quality of the signal rather than the strength of the signal alone should determine 
acceptable reception. This would seem to reflect the intention of the Act. Satellite 
broadcasters clearly would also like to see the definition altered to allow them to 
serve more customers. 


I believe that the Satellite Home Viewer Act was written to protect the itcérests 
of the consumer. The consumer must be ensured access to acceptable broadcast service. 
Given the opportunity to act on this issue legislatively, you may be accused that I 
will bear in mind your concerns. 


Taank you for contacting me on this matter. If I may be of any further 
assistance, please feel free to contact me again. Due to the copyright element of this 
issue, it falls directly under the jurisdiction of the Copyright Office. They deal 
with this issue on a continuing basis. If you vould like further information or 
details on this issue, please write or call the Library of Congress, Copyright Ofric:. 
Department 17, Washington, D.C., 20540, (202) 707-8350. 


Again, if I may be of any further assistance, please let me knov. 


Y , 


" . Oxley: M.C 
Fourch Ohio Districc 
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Deerfield Beach, FL 33441 RECEIVED 

Dear Mr. Guttliep: December 18, 1996 


WFOR is pleased to provide you a temporary waiver for receiving CBS programming by means 
of Satellite unti! such time thai there is a means of providing you a unusable signal from 
Channel 4. 


[ appreciate the photos you sent. It has been my experience that the “pines” do not materially 
attenuate low band television frequencies. Some UHF frequencies are severely blocked by the 
true pines in the south. This is especially true in Houston, Texas. On the other hand, high nse 
buildings can create a problem in receiving television frequencies. This may be the problem you 
face. As you know, the WFOR transmitter and antenna is located at the Broward/Dade county 
line near Highway 441. 


There is no doubt that you need access to local television ncws programs in the cvent of 
emergencies. A local news program from North Carolina can hardly provide up to the minute 
information that you may need. Thereforc, J hope you will continue to look for a solution to the 
signal problem you have experienced. 


In the meantime, if you have lost your CBS programming, you should submit a copy of this letter 
along with a request for restoring your CBS programming to your programming provider. 


Sincerely, ‘ 

Pa | y Ta 
Miata — \ 

. Jerry Birdwell 


WFPDR Consultant, Signal and Satellite Reception 
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Bill Peterson 
Vice President & General 
Direct phone: 561-881-0727 
O* E-mail: Peterson12@aol.com 


Malling address: P.O.Box 198512, Wast Palm Beach, FL 33419-6512. Phone 5614844-1212 ¢ Fax 561/642-1212 
Shipping address: 1100 Fairfield Dr., Weet Palm Beach, Fl 33407 
December 4, 1996 


PrimeTime 24 

153 East 53rd Street 
59th Floor 

New York, NY 10022 


Deaz Sir cor Madam: - 


WPEC waives its challenge to the following Pnmetime 24 subscriber receiving 
CBS programming via satellite: 


Mr. Roger Plouffe 
718 Poinciana Street 
Clewston, FL 33440 


While we believe WPEC has a Grade B signal over his residence, we 
acknowledge it is close enough to the end of the Grade B pattern that isolated 
local obstructions may interfere with his reception, Mr. Plouffe reports he is 
within 600-yards of & Gis qyetem (sotind Leis Clnechobenh, which may be the 
source of that interference. 


“Clit | Alreacy Entered 
& Peterson pDivectV 


Vice President & General Manager Noo |La8st 


cc: Mr. Roger Plouffe 
718 Poinciana Street 
Clewston, FL 33440 


“The 1-2 Turn To" 


NEWSCHANNEL 


WHERE THE NEWS COMES FIRST 


November 22, 1995 


Primetime 24 

Mr. Roy Levi 

153 East 53rd Street 
5S$th Floor 

New York, N.Y. 10022 


re: Ron Anderson 
23588 S. Hwy. 211 
Colton, OR 97017 


Dear Mr. Levi: 


The above addressee has demonstrated to our satisfaction, that 
due to local obstructions, they are unable tc receive KGW or one 
of its translators directly off the air with acceptable quality. 
Therefore, we ure granting a waiver to this addressee to allow 
Netlink to continue to provide NBC service. 


If you have any questions, please give me a call. 


Sincerely, 


Luu? 


Gric Dausman, 

Director of Operations & Engineering 
(S03) 226-5004 Direct Line 

(S03) 226-4577 FAX 


1501 S.W. Jefferson Street, Portland, Oregon 97201 hg 
PFI. ($03) 226 - S000 FAX (503) 226 - 4448 


at 


Fz) 


WTXF 


330 Market Street, Philadelphia, PA 19106-2796 
(215) 925-2929 Fax (215) 925-2420 


June 20, 1995 


Ms. Karen S. Flatley 
PrimeTime 24 

153 East 53rd St. 

59th Floor | 
New York, NY 10022 


Dear Ms. Flatley: 


In response to your letter of May 23, 1995 in reference to the termination of some of 
your subscribers, we find that an error has been made with our challenges. The last 
four subscribers on your list were not challenged by us. Therefore, we ask that you 


reconnect the following subscribers: 
YRR 1 Box 435A Bernville PA 19506 
VRR 4 Box 4092 Birdsboro PA 19508 
“140 Pineland Rd. Birdsboro PA 19508 
“64 Kennel Rd. Birdsboro PA 19508 


Also, the following subscribers were challenged by us, but because of their 
geographic location, the terrain gives them a legimate reason for not taking our 
signal off air. Please reconnect the following subscribers: 


/28 Fireside Lane Levittown PA 19055 
493 Shaner Drive Pottstown PA 19464 


If you have any questions or problems, please contact us. 


A Paramount Communications Company 


fs fy 


August 21, 1996 


Joseph Volosky 
10500 Rt. 37 


Millersport, OH 43046 


Dear Mr. Volosky: 


As we discussed, I have spoken with our engineering staff regarding your ability to receive a clear 
“grade B” signal from WBNS-TV. Although you are geographically well within our defined grade 
B contour area and our signal was fairly strong, your location could experience some reception 
problems because of the leaf density of your trees, particularly in wet weather. 

Because of this pocential, we bereby withdraw our challenge to your subscription with Netlink, I 
will so inform them. Should you have any questions, please contact me. 


Sincerely, 2, 
. ae, 
40) yO 
iV af} 
. ay “ a aba U 0 | 
Y ; 7) \ Y 
Le . q 
; uw? 


770 Twin Rivers Drive ¢ P.O. Box 1010 * Columbus, OH 43216-1010 © (614) 440-3700 » Fax (614 460-2812 
A Dispatch Broadcast Group Station - An Equal Opportunity Employer 
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Mr. Edward O. Frits 

Presidert 

Nazional Association of Broadcasters 
1771 N St, NW 

Wasbiogton, DC 20036 


Deas Eddie: 


I have recently read that the NAB and the SBCA moenber campanies have beca mecting to discuss 3 
resohition to the “white arca” impasse between the satelite cariers and broadcast affiliates over rules under 


the Satellite Home Views Act. 


lp addition to Gelding my own constituents’ complaunts over the loss of network signal service for some 
tatellite TV subscribers, I am ficiding the constituent complaints of other Members af Congress on this 
icsuc. As you might magmc, as Chairman of the Telecommumications Subcommitice, Mambers look t me 
t protect them agnios! consumer conplamst. As such, I urge you w reach agreement on this matter as 
expeditiously as pacsible and to be snedful af consumer interests iz the outoome of your deliberations. 


With respect coasumer iotescsts, I hope you will consider aschuding a “grandfather clause” that would 
pormit consmpcrs who presently receive the network signal scrvice via smells ty continas w do so in the 
foture without bsving to bear the burden or expense of proving that they are eligible to rcocive the signal. Io 
Gough 0 rand rezconsble sppedis procum, 0 determination tat to sobestiey's bovodhald le elighhl 
through 2 fair and reasoneble appcals process, a determinahon that the subscriber’s bousebold is 

W reecive network signal service via satellae. 


I know | wil! face many angry Members af Congress should service to presext consumers be discontiousd 
2.24 I a sure that you cas appreciate the great polmeal appeal of the concept of a “grandfather clase.” 


I want to commend you for working wward a resohution to this important issuc. I bebeve that if this “whits 
area™ icme can be resolved, eee nnn Pn ate eae 
ee 


2 222, 


Trade, “aiuto, 


ec: Mr. Quarks C. Hewin 
SBCA 
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Lt | LIBRARY OF CONGRESS, COPYRIGHT OFFICE | OF COPYRIGHT 
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| 7 RECEIVED 
Revision of the Cable and ) 
Satellite Carrier Compulsory ) Docket No. 97-1 


Comcast Cable Communications, Inc., by its attorneys, files this testimony in response to 
the above-referenced Notice (62 Fed. Reg. 13,396 and 62 Fed. Reg. 18,655; "Notice") to 
consider (1) the continuing need for the cable television compulsory license and (2) the possible 
expansion of the satellite carrier compulsory license to cover carriage of local network signals. 


L. The Cable Television Compulsory License Continues To Serve a Critical 
Functi 1 Should Be Retained 


The cable compulsory license was created primarily because Congress recognized “that it 
would be impractical and unduly burdensome to require every cable system to negotiate with 
every copyright owner whose work was transmitted by a cable system.” H.R. Rep. No. 1476, 


94th Cong., 2d Sess. 89 (1976). Nothing has changed that would make such widespread 
individual clearance negotiations any more practical or less burdensome. 

There are still thousands of cable systems, each typically carrying a number of television 
stations (with much of this carriage required by Federal Communication Commission must carry 
rules), and most of these stations typically carry programming each day owned by a wide variety 
of copyright owners. Much of the programming is scheduled or aired on short notice or with no 
notice, making it impossib/e for cable systems to obtain advance clearance to transmit the 


-2- 
material. And much of the programming contains additional copyrighted material (such as 
musical works, photos, etc.), the copyright ownership of which ts not even identified. 

Just as it is clea: that cable operators have no practical way to obtain private, individual 
licensing of broadcast copyrighted material, it is also clear that there is nc more efficient central 
clearinghouse model than the compulsory license to use in the cable context. For example, as 
the Copyright Office knows, the licensing arrangements pursued by performing rights societies 
such as ASCAP and BMI have led to suits against ASCAP and BMI by the Justice Department, 
consent decrees, permanent rate courts and years of complex and costly litigation between 
performing rights societies and users. Private models such as the Copyright Clearance Center do 
not provide clearance for a sufficiently high percentage of the relevant material, and owner- 
adrninistered schemes such as The Harry Fox Agency permit owners to refuse clearance or to 
charge prohibitive rates. 

While it is imperfect, the cable compulsory license has provided stability and certainty to 
systems, stations and copyright owners, permitted hundreds of millions of dollars in royalties to 
flow to owners, and generated comparatively little litigation. Under the circumstances, the cable 
license continues to play a critical function, and there is no reason at this point to provide for a 


phase out of the license.’ 


]/ In answer to the question posed at Section A.2 of the Notice, for purposes of setting 
royalty rates, “fair market value" is one factor, but not the only relevant factor in determining 
appropriate rates. Congress, wisely, also has required copyright arbitration royalty panels to 
consider setting rates that "maximize the availability of creative works to the public,” thet reflect 
distributors’ costs, investments and risks, and that minimize any disruptive impact on the 
structure of the industries involved. 17 U.S.C. § 801(61). It is appropriate to continue this 
balance of factors in rate-setting proceedings. 


~3- 


Il. hearer tarmac ~anescmt tte) gultaataaania amet rlaaaey 


DBS operators and other satellite carriers do not have a compulsory license for carriage 
of network stations to "served households,” (see 17 U.S.C. Section 119(a\(2) and (d\10)) 
including carriage of network stations in their loca! television markets. At least one DBS 
operator, ASkyB, has recently argued that, in order to have parity with cable television 
operators, DBS operators must be given an expanded compulsory license that would permit DBS 
operators to provide local carriage of network stations. 

DBS operators clearly are competitors to cable operators. Comcast neither fears nor 
seeks to discourage competition on a level playing field.” ASkyB, however, seeks the benefits 
of the local carriage license without the -culatory burdens that accompany it. Any 
consideration of expansion of the satellite carrier/DBS license can occur only if there is 
regulatory parity between cable and DBS. The primary -- though not the only -- regulatory 
burden that has long been associated with the cable compulsory license for local signals is, of 
course, the FCC must carry rules.” 

As the Copyright Office has recognized, “the final formulation of the Section 111 [cable 
television] license was predicated on the FCC system of regulation for the cable industry.” The 


2/ Comcast previously filed comments in Docket 96-2 addressing the application of the 
cable compulsory license to open video systems. A copy of those comments is included as 
Attachment A hereto. See especially pages 1-4. 


3/ The third and current set of FCC must carry ruies is codified at 47 C.F.R. Sections 
76.55-76.64 and was recently found to be constitutional by the Supreme Court in Tumer 


Broadcasting System, Inc, v. FOC, 1997 U.S. Lexis 2078 (Mar. 31, 1997). 
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Register of Copyrights), 33 (March 1992; hereinafter "Registers Compulsory License Report”). 
In designing the cable compulsory license, Congress recognized the significant “interplay 
between the copyright and the communications elements of the legislation." H.R. Rep. No. 1476 
at 89; Register’s Compulsory License Report at 33. 

After careful study of the Copyright Act of 1976, the Copyright Office correctly 
concluded “that the operation of Section 111 is hinged on the FCC rules regulating the cable 
industry. The whole concept of distant versus local signals, which forms the foundation of the 
royalty scheme, is tied to the concept of the must carry rules . . ." Register’s Compulsory 


License Report at 131. One of the main policies supporting enactment of the cable compulsory 
license was to help facilitate the FCC's scheme for cable carriage of local and other broadcast 


signals without interference from copyright owners. Id. at 153. 

Thus, it is clear that the cable compulsory license for local signals was created in the 
context of the must carry rules and, to some extent, to help facilitate the operation of the must 
carry rules. Under these circumstances, it is not clear why Congress would ever have lightly 
conferred the local signal compulsory license on a major multichannel distributor, with 
substantial channel capacity, without must carry requirements similar to whatever must carry 
scheme applied contemporaneously to cable operators.“ Without clear guidance from Congress 
to the contrary, certainly the Copyright Office is bound to adhere to its long-standing pnnciple 


4/ The Section 111 compulsory license has been extei:ded to scme competing 
technologies, such as SMATV and MMDS, that have not been subject to must carry niles. 
These distribution systems did not, when they were deemed eligible for the compulsory license, 
generally have substantial channel capacity, nor were they backed by significant financial 
resources. This is in stark contrast to DBS operators, which are owned by giants such as General 
Motors, AT&T and Fox, among others, and which offer over 100 channels of video 


programming. 


we 

that compulsory licenses are to be construed narrowly, and its view that there is no basis for 
extending the characteristics or the benefits of the cable compulsory license to satellite carriers, 
such as DBS operators. 56 Fed. Reg. 31,580, 31,590 (1991); 57 Fed. Reg. 3291 (1992); 
Register's Compulsory License Report at 127. 

While the must carry rules are the primary set of FCC rules related to the cable 
compulsory license, they are not the only FCC rules involved in the “delicate balance of 
regulation” (Registers Compulsory License Report at 33) that affects cable operators’ ability to 
carry broadcast signals. The FCC's rules on network nonduplication, syndicated program 
governmental and commercial leased access channels directly affect cable carriage of broadcast 
signals. Other FCC rules, such as the broadcast-cable cross-ownership rules and the rules 
permitting the imposition of locai franchise fees, also affect cable and its ability to provide 
broadcast and other signals. 

For a competitor that is subject to none of these related rules and limitations, but who 
cries foul about differences in the two compulsory licenses, the answer is a simple one: 


regulatory parity. When DBS is sudiect to these or similar FCC rules, it will have a more 
persuasive ‘case for an expanded compulsory license. In the meantime, it takes some nerve tu 
demand cable's benefits while refusing to accept the corresponding burdens and obligations. 


+? 
Conclusion 
The cable television compulsory license continues to perform an indispensable functiun, 
and should be retained. In addition, any consideration of expanding the satellite carrier license 
to cover carriage of jocal signals must be accompanied by regulatory parity between cable and 
DBS. 
Respectfully submitted, 
COMCAST CABLE COMMUNICATIONS, INC. 


4 Yarra) 4.U0 Obhenn tev 


David J. Wittenstein 


Dow, Lohnes & Albertson, Pic 
1200 New Hampshire Avenue, N.W. 
Suite 800 

Washington, D.C. 20036-6802 
(202) 776-2000 


Thomas R. Nathan, Esq. 
Comcast Corporation 
1500 Market Street 
Philadelphia, PA 19102 


April 28, 1997 
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Comcast Cable Communications, Inc., by its attorneys, files these comments in response 
to the above-referenced Notice of Inquiry (61 Fed. Reg. 20197; “Notice") to consider (1) the 
application of the cable television compulsory license to open video system ("OVS") 
programmers and (2) the eligibility of OVS platform providers for the passive carrier exemption 
of Section 111(a)(3) of the Copynght Act of 1976, as amended (the “Act"). 


1. if oe is Deemed oe for the Cable ae a. It Must 


If the Copyright Office concludes that OVS is eligible for the cable television 
compulsory license, the key principle must be that the reporting rules apply to OVS 
operations in the same way in which they apply to cable systems. The primary set of OVS 
reporting problems would result from the fact that O'S is specifically designed to function as 
a multi-programmer platform, which, under existing law, would clearly require all of the 
programmers on any particular OVS platform or facility to report as though they were a 
single cable system, aggregating both their revenues and their signal carriage. 

Section | 1 1(f) requires that "two or more cable systems . . . operating from one head-end 


shall be considered as one system." For nearly twenty years, one of the guiding principles of the 


OC O04 46283-2 


Copyright Office implementation of the compulsory license has been io ensure that separate 
systems operating from one headend, whether under common ownership or not, must report as 
though they were one system. The same rule has also been consistently applied to technically 
interconnected cable systems. The Copyright Office has been determined to avoid “artificial 
fragmentation" of what, to cable operators at least, have often seemed to be separate and 


unrelated cable systems.” 
It is possible that many of the thorniest practical reporting problems for OVS will 


hinge on the decision of the Copyright Office in its long-pending proceeding on phantom 
signals, mergers and acquisitions.* The Copyright Office sought comment on a host of 
relevant issues in that proceeding, but still has not issued a decision almost seven years after 
the start of the proceeding. 


Cable operators have had to live for many years not only with the statutory obligation for 
joint reporting but also with the Copyright Office's very strict rules on phantom attribution. If 


]/ Even in its earliest efforts to implement the cable compulsory license scheme, the 
Copyright Office cited the legislative history of the Act to show the determination of 
Congress to “avoid artificial fragmentation of cable systems." 43 Fed. Reg. 958 (Jan. 5, 
1978); 42 Fed. Reg. 61051 (Dec. 1, 1977). When a commenter complained that the 
Copyright Office approach would lead to “the artificial combination of two completely 
separate systems into a single system merely because . . . they use a single headend,” the 


Copyright Office rejected this complaint as inconsistent with the language of Section 11 1(f) of 


the Act. 43 Fed. Reg. at 958. The Copyright Office concluded that systems operating from 
one headend must report as a single system even if they are not under common ownership or 
control. [d. Moreover, the Copyright Office has consistently reaffirmed its view that, under 


the statute, systems that are technically interconnected must be considered to operate from one 


headend, and therefore constitute one cable system for purposes of Section 111. See, e.g., 
Letter from Dorothy Schrader, General Counsel, to Todd J. Parriott (Dec. 5, 1988)(cable 
systems connected by microwave feed constitute one cable system). 


2/ License for and Merger of Cable Systems, Notice of Inquiry, Docket 
No. RM 89-2, 54 Fed. Reg. 38390 (Sept. 18, 1989). 
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the Copyright Office liberalizes its general interpretation of these issues, perhaps that change 
would benetit both cable systems and OVS programmers. But the Copyright Office cannot 
simply permit OVS programmers sharing a common OVS platform or facility to file separate 
statements of account, or to avoid the rules on aggregation of revenues and signals that apply to 
cable systems. 

Indeed, OVS programmers cannot file separate statements of account because they 
cannot qualify as separate cable systems. The first element of the statutory definition of a “cable 
system” in Section 11 1(f) is that the system must be “a facility..." In the OVS model, there will 
be a single platform or facility; regardless of the number of programmers or users of channels, 
there will be only one facility (the platform itself), hence only one cabie system, and only one 
consolidated filing. For this reason, the Copyright Office has consistently concluded, for 
example, that leased access channel users or programmers cannot qualify as cable systems. All 
leased access channel activity must be reported on the single statement of account filed by the 
owner of the cable system facility on which the leased channel is located. * 

In fact, the potential for abuse is great if same-platform OVS programmers do not report 
as a single cable system. By joint efforts on programming line-ups and marketing (or even by 
“winks” or other signals or understandings), OVS programmers could divide up carriage of 
various distant signals, each OVS programmer avoiding the high 3.75% rate, but together 
offering more base rate distant signals than the local cabie operator, who is constrained by the 
3.75% rate. Or OVS programmers could use schemes to “trade” or shift subscribers or revenues 


3/ See, e.g., Letter of Marilyn J. Kretzinger, Acting Genera! Counsel, to John P. 
Weigand (April 13, 1994)(leased access channel programmer is not a “facility” and is therefore 
not an independent cable system; its broadcast signal carriage must be included on underlying 
cable system statement of account). 


0C0446283-2 sBe 


to avoid either Form 3 reporting status or the application of high rates to a sizable specific gross 
receipts pool.* 


1. Ap OVS Platform Provider Cannot Qualify as 2 Passive Carrier. 
The video dialtone model that OVS is designed to replace may have permitted 


telephone companies to claim that they were limited to the kind of "dumb pipe” activities that 
the passive carrier exemption of Section |11(a)(3) of the Act was designed to protect. The 
role of an OVS platform provider, however, cannot be squared with the specific limitations 
imposed by Section 11 1{a)(3). 

For example, an entity hoping to qualify for the copyright exemption in Section 
111(a){3) must be functioning as a "carrier" when it transmits the copyrighted material. 
However, Congress specifically stated (47 U.S.C. Section 573(c)(1) and (3)) that OVS 
platform providers are regulated not under Title II of the Communications Act (which governs 
carriers), but under Title VI, which governs cable systems. [n addition, Section 11 1(a)(3) is 
available only where a carrier has no control over the selection of primary transmissions. Yet 
OVS platform providers have discretion to decide how to divide their channel capacity 


(subject to nondiscrimination requirements), to decide which duplicative programming services 


4/ The joint reporting obligation may well also be triggered on a larger geographic 
scale. The Regional Bell Operating Companies or other large local exchange companies (LECs) 
that may operate OVS platforms typically operate large, interconnected facilities. For example, 
Bell Atlantic's land-based facilities in Philadelphia also connect to Baltimore and to Washington, 
as well as the various communities in between. In this situation, the LEC facility, to the extent 
that it is used to provide OVS in Philadelphia and Baltimore, will be a single, interconnected 
facility, probably requiring that all of the OVS operations on the facility report as a single 
system -- unless the Copyright Offices sees fit to provide parallel relief to the increasingly large 
number of technically-interconnected cable systems. 
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offered by multiple programmers will share a single channel on the system, and to make other 
decisions that affect the content on the system.+ 

Finally. many of the business functions that OVS platform providers may provide 
would push them well outside the exemption. The act of scrambling the signals carried on 
the OVS platform and selling or leasing descramblers to subscribers falis outside the scope of 
Section | 11(a)(3), according to the Copyright Office. Letter of Ralph Oman, Register of 
Copyrights, to The Honorable Robert W. Kastenmeier (Mar. 17, 1986)(otherwise exempt 
satellite carriers would lose the exemption if they engaged in these activities). 

The OVS platform provider plainly will be involved in activities inconsistent with the 
passive carrier exemption; the opportunity for mischief becomes even greater in situations in 
which the same entity not only provides the platform, but also serves (itself or through an 
affiliated entity) as one of the programmers on the system. In such a situation, its incentives 
to make content and channel-based decisions as the platform provider would become 

It is for the Copyright Office (or Congress) to decide whether, when it engages in 
OVS platform activities, a company is functioning as a cable system or as some other type of 
user of copyrighted material. However, given the long tradition of narrowly construing 
exemptions and exceptions to the copyright law,® it is clear that OVS platform providers 
cannot qualify for the passive carrier exemption of Section | 11(a)(3). 


” 5/ See generally Second Report and Order, FCC CS Docket No. 96-46 (released June 3. 
1996). 


6 E.g., Fame Publishing Co., Inc. v. Alabama Custom Tape, Inc., 507 F.2d 667, 670 
(Sth Cir. 1975). See also, 49 Fed. Reg. 14944, 14950-51 at n.38 (April 16, 1984)(cable 


compulsory license). 
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Conclusion 
If the Copyright Otfice concludes that OVS programmers are entitled to the cable 
television compulsory license. it must subject OVS programmers to the same reporting rules 
that apply to traditional cable systems, including the rules requiring consolidated filings. In 
addition, the Copyright Office cannot conclude that the providers of OVS platforms are 


entitled to the narrow passive carrier exemption of Section 1|11({a){3). 


Respectfully submitted, 
COMCAST CABLE COMMUNICATIONS, INC. 


o_\ and 1 Newton 


David Jf Wittenstein 
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1200 New Hampshire Avenue, N.W. 
Suite 800 

Washington, DL. 20036 

(202) 776-2000 


Thomas R. Nathan 
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Before the 
| LIBRARY OF CONGRESS, COPYRIGHT OFFICE [PaRAL COUNsER 
=| | Washington, D.C. RIGHT, 
APA 
; 13 283 1997 
RECEIVED 
Revision of the Cableand ) - 
Satellite Carrier Compulsory ) Docket No. 97-1 
Licenses ) 


Paxson Communications Corporation,” by its attorneys, files this testimony in response 
to the above-referenced Notice (62 Fed. Reg. 13,396 and 62 Fed. Reg. 18,655; “Notice”) to 
consider (1) the continuing need for the cable television compulsory license and (2) the possible 
expansion of the satellite carrier compulsory license to cover DBS carriage of local network 
signals. 


L. The Cable Television Compulsory License Continues To Serve a Critical 
Functi 1 Should Be Retained 


As the Copyright Office has recognized, the cable compulsory license was designed in 
large measure to provide "a mechanism for cable systems to retransmit broadcast programming 
without clearing nghts from copyright owners through private negotiations, thereby assuring 
public access to the programming...” The Cable and Satellite Compulsory Licenses: An 
Overview and Analysis (Report of the Register of Copyrights) 153 (March 1992; hereinafter 


]/ Paxson is one of the largest television station group owners in the country, with 
approximately fifty-two stations owned by, affiliated with, or pending acquisition by Paxson. 


ne 
“Registers Compulsory License Report"). The cable compulsory license was created to 
facilitate the cable carriage of broadcast signals. 

The cable compulsory license was necessary because Congress recognized "that it would 
be impractical and unduly burdensome to require every cable system to negotiate with every 
copyright owner [of broadcast programming] whose work was transmitted by a cable system.” 


H.R. Rep. No. 1476, 94th Cong., 2d Sess. 89 (1976). Nothing has changed that would make 

There are still thousands of cable systems, each typically carrying a number of television 
stations (with much of this carriage required by Federal Communication Commission must carry 
rules), and most of these stations typically carry programming each day owned by a wide variety 
of copyright owners. Much of the programming is scheduled or aired on short notice or with no 
notice, making it impossible for cable systems to obtain advance clearance to transmit the 
material. And much of th« programming contains additional copyrighted material (such as 
musical works, photos, etc.), the copyright ownership of which is not even identified. 

Just as it is clear that cable operators have no practical way to obtain private, individual 
licensing of broadcast copyrighted material, it is also clear that there is no more efficient central 
clearinghouse model than the compulsory license to use in the cable context. For example, as 
the Copyright Office knows, the licensing arrangements pursued by perfortning rights societies 
such as ASCAP and BMI have led to suits against ASCAP and BMI by the Justice Department, 
consent decrees, permanent rate courts and years of complex and costly litigation between 
performing rights societies and users. Private models such as the Copyright Clearance Center do 
not provide clearance for a sufficiently high percentage of the relevant material, and owner- 


. 
administered schemes such as The Harry Fox Agency permit owners to refuse clearance or to 
charge prohibitive rates. 

While it is imperfect, the cable compulsory license has provided stability and certainty to 
systems, stations and copyright owners, facilitated local and other carriage of broadcast stations 
on cable systems, permitted hundreds of millions of dollars in royalties to flow to owners, and 
generated comparatively little litigation. Under the circumstances, the cable license continues to 
play a critical fu.ction, and there is no reason at this point to provide for a phase out of the 
license.” 


il. DBS Should Be Granted a License to Carry Local Network Signals Concurrently 
‘thits 4 ion of Must Carry Obligati 


DBS operators and other satellite carriers do not have a compulsory license for carriage 


of network stations to “served households,” (see 17 U.S.C. Section 119(a\(2) and (d\10)) 
including carriage of network stations in their local television markets. At least one DBS 
operator, ASkyB, has recently argued that, in order to have parity with cable television 
operators, DBS operators must be given an expanded compulsory license that would permit DBS 
operators to provide local carriage of network stations. 

Paxson agrees that it is appropriate to give DBS operators this expanded local carriage 
license -- but only concurrently with the assumption of must carry obligations by DBS operators. 


2/ In answer to the question posed at Section A.2 of the Notice, for purposes of setting 
royalty rates, “fair market value" is one factor, but not the only relevant factor in determining 
appropriate rates. Congress, wisely, also has required copyright arbitration royalty panels to 
consider setting rates that "maximize the availability of creative works to the public,” that reflect 
distributors’ costs, investments and risks, and that minimize any disruptive impact on the 
structure of the industries involved. 17 U.S.C. § 801(6X1). It is appropriate to continue this 


balance of factors in rate-setting proceedings. 


-4- 
The cable license to carry local originals was created in 1976 to facilitate the FCC's must carry 
rules and the important policies underlying the rules. By enacting legislation in 1992 mandating 
the third and current set of must carry rules,” Congress confirmed the continuing importance and 
Vitality of these policies. And by upholding the constitutionality of the must carry rules in 
Tumer Broadcasting System. Inc, v. FCC 1977 U.S. Lexis 2078 (Mar. 31, 1997), the U.S. 
Supreme Court reconfirmed that the must carry rules further importgat governmental interests. 
Nor is there any doubt about the connection between the cable must carry rules and the 
cable compulsory license. As the Copyright Office has recognized, "the final formulation of the 
Section 111 [cable television] license was predicated on the FCC system of regulation for the 
cable industry.” Register's Compulsory License Report at 33. In designing the cable 
compulsory license, Congress recognized the significant “interplay between the copyright and 
the communications elements of the legislation." H.R. Rep. No. 1476 at 89; Registers 
Compulsory License Report at 33. 

' | After careful study of the Copyright Act of 1976, the Copyright Office correctly 
conciuded “that the operation of Section 111 is hinged on the FCC rules regulating the cable 
industry. The whole concept of distant versus local signals, which forms the foundation of the 
royalty scheme, is tied to the concept of the must carry rules...” Register's Compulsory 
License Report at 131. As noted earlier, one of the main policies supporting enactment of the 
cable compulsory license was to help facilitate the FCC's scheme for cable. ~ 2 of local 
broadcast signals without interference from copyright owners. Id. at 153. 


3/ The third and current set of FCC must carry rules is codified at 47 C.F.R. Sections 
76.55-76.64. 


-5- 

Thus, it is clear that the cable compulsory license for local signals was created in the 
context of the must carry rules and, to a large extent, to help facilitate the operation of the must 
carry rules. Under these circumstances, it is not clear why Congress would ever have lightly 
conferred the local signal com:pulsory license on a major multichannel distributor, with 
substantial channel capacity, without must carry requirements similar to the must carry scheme 
applied contemporaneously to cable operators.* 

Accordingly, Paxson favors expansion of DBS's compulsory license, but only coupled 
with must carry obligations substantially identical to the cable must carry obligations. 
Otherwise, the compulsory license would become a device by which companies like ASkyB can 
pick broadcast station winners and losers in television markets across the country. Such a result 
would be completely inconsistent with the policies promoted by the must carry rules and 
compulsory license. 


4/ The Section 111 compulsory license has been extended to some competing 
technologies, such as SMATV and MMDS, that have not been subject to must carry rules. 
These distribution systems did not, when they were deemed eligible for the compulsory license, 
generally have substantial channel capacity, nor were they backed by significant financial 
resources. This is in stark contrast to DBS operators, which are owned by giants such as General 
Motors, AT&T and Fox, among others, and which offer over 100 channels of video 


programming. 


— = 
Conclusion 
The cable television compulsory license continues to perform an indispensable function, 
and should be retained. In addition, any consideration of expanding the satellite carrier license 
to cover carriage of local signals must be accompanied by the assumption of full must carry 
obligations by DBS operators. 
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First and Independence Ave., S.E. 


Washington, D.C. 20540 


Re: Docket No. 97-1; Revision of ine Cable and Satellite Carrier Compulsory 
Licenses. Written Testimony of James B. Ramo, DIRECTY., Inc. 


Dear Mr. Roberts: 


Enclosed please find fifteen (15) copies of the written testimony of Mr. James B. 


Ramo, Executive Vice President of DIRECTV, Inc. (“DIRECTV”), submitted in connection with 


the above-referenced docket. DIRECTV is the nation’s leading provider of direct broadcast 


satellite (“DBS”) services. Mr. Ramo’s testimony summarizes DIRECTV's position with respect 


to a variety of issues raised by the Copyright Office regarding the satellite carrier compulsory 


LATHAM & WATKINS 


William Roberts, Esq. 
April 28, 1997 
Page 2 


Thank you for your consideration. Should yeu have any questicns or require 
further information, please do not hesitate to contact me. 


Very truly yours, 
H. Bagker 
LATHAM & WATKINS 
Counsel for DIRECTV, Inc. 


ce: James B. Ramo, DIRECTV, Inc. 
Steven J. Cox, DIRECTV, Inc. 
Merrill S. Spiegel, DIRECTV, Inc. 
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Ms. Nanette Petruzzelli — ; 

Acting General Counsel ~~ = 

Office Of The General Counsel 

Copyright Office th ie 

James Madison Mc:norial Building 

Room LM-403 15 


First and Independence Avenue, S.E. = Prvdevaou 2 


Washington, D.C. 20540 


Dear Ms. Petruzzelli: 


Transmitted herewith on behalf of The Network Affiliated Stations Alliance ("NASA"), a 
coalition of over 650 local television broadcast stations affiliated with the ABC, CBS and NBC 
Television Networks, are an original and fifteen (15) copies of NASA's Statement for filing in the 


above-referenced docket. 


If any questions should arise during the course of your consideration of the Statement, it is 
respectfully requested that you communicate with the undersigned. 


Enclosure 


Very pruly yours, 


Wade H. 
Counsel to 


The Network Affiliated Stations Alliance 
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STATEMENT OF 
THE NETWORK AFFILIATED STATIONS ALLIANCE 


The Network Affiliated Stations Alliance ("NASA") is a coalition of the ABC, CBS 
and NBC Television Affiliate Associations. NASA consists of over 650 local television 
stations throughout the nation that are affiliated either with the ABC, CBS or NBC 
broadcast iuetworks. 

This statement is directed to the Satellite Home Viewer Copyright Act ("SHVA" 
or "Act")' and proposals to expand the Act to permit satellite carriage of local broadcast 


stations. 


History Of The Act 
The SHVA was adopted by Congress in 1988 to facilitate the delivery of broadcast 
network programming by satellite to dish owners who, because of distance or terrain, are 
unable to receive a signal of at least Grade B intensity from a local television station 
affiliated with that network. The Act had a dual purpose: (1) To enable households located 
beyond the reach of a local affiliate to obtain access to broadcast network programming by 


satellite and (2) to protect the existing network/affiliate distribution system.’ 


7 USC. §119 


2H. Rept. 100-887, Part 1 on H.R. 2848 (The Satellite Home Viewer Copyright Act), 
100th Cong., 2d Sess., at 8 (August 18, 1988) 


The Act created a limited statutory copyright~a “compulsory license"--authorizing 
satellite carriers to uplink a distant network station (without the station's consent and 
without having purchased the underlying copyrights in the station's programming) and 
retransmit the station by satellite to households located in areas ("white areas”) that cannot 
receive the same network programming from a local affiliate. Congress contemplated that 


the delivery of duplicating network programming would be confined to a small number of 


households located largely in rural areas: 


"The bill will benefit ‘rural America, where significant 
numbers of farm families are inadequately served by 
swcndoest stations Hoensed by the Fodssa! Communications 
Commission.” 


"In essence, the statutory license for network signals applies 
in areas where the signals cannot be received via rooftop 
antenna or cabie.”* 


"The Act provides a ‘limited interim compulsory license’ for 
the sole purpose of facilitating the transmission of each 


Id at 15 
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network's programming to ‘white areas’ which are unserved 
by that network.” 


* ¢+ # 


"The special statutory copyright for satellite service was 
created ‘in recognition of the fact that a small percentage of 
television households cannot now receive a clear signal of 
the three national television networks." [Emphasis added.] 


* t+ 8 


"The statutory copyright ‘will benefit rural America. . . .'""’ 


The Federal Communications Commission, in a rulemaking proceeding to 
implement the Act, noted that "while estimates vary, the consensus appears to be that 
800,000 to 1 million households" are located in “white areas."* Both SBN (now 
PrimeTime 24) and Netlink put the number of unserved households at approximately 1 


million.’ In hearings before Congress, Ralph Oman, the then Register Of Copyrights, 


‘1 Rept. 100-887, Part 2 on H.R. 2848 (The Satellite Home Viewer Copyright Act), 
100th Cong., 2d Sess., at 19 (September 29, 1988) 


‘Id 
"H. Rept. 100-887, Part 1, supra at 15 


"In The Matter Of Inquiry Into The Scrambling Of Satellite Signals And Access To 
Those Signals By Owners Of Home Satellite Dish Antennas Report, FCC Docket No. 86- 
336, 2 FCC Red 1669, 64 RR2d 910, 922-23 (1987) at 464 


' %Jd at Footnote 41 
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agreed that the number of "white area" households affects only a "relatively small number 


of viewers. .. .""° 


The Act represented a careful balance on the one hand between the interest of 
unserved households in securing access to broadcast network programming and a 
Congressional interest, on the other, in preserving the national network/local affiliate 
television program distribution system by protecting the copyright held by each affiliate 
for exhibition of its network programming. At the heart of the Act was an acknowledgment 
by Congress of the national interest in preserving the longstanding national network/local 


affiliate television partnership: 


involves a unique combination of national and local 
elements, which has evolved over a period of decades. The 
network provides the advantages of program acquisition or 
production and the sale of advertising on a national scale, as 
well as the special advantages flowing from the fact that its 
service covers a wide range of programs throughout the 
broadcast day, which can be scheduled so as to maximize 
the attractiveness of the overall product. But while the 
network is typically the largest single supplier of nationally 
produced programming for its affiliates, the affiliate also 
decides which network programs are locally broadcast; 
produces local news and other programs of special interest 
to its local audience, and creates an overall program 


"Statement of Ralph Oman, Before The Subcommittee On Courts, Civil Liberties 
And The Administration Of Justice, House Committee On The Judiciary, 100th Cong., Ist 
Sess., January 27, 1988 


". . . [T]he network-affiliate partnership serves the broad 
public interest. It combines the efficiencies of national 
decentralization of control over the ultimate service to the 
public. It also provides a highly effective means whereby 
the special strengths of national and local program service 
support each other. This method of reconciling the values 


promotes localism.”"* 


public interest in making available network programming in 
these (typically rural) areas, while also respecting the public 
in veg k-affiliate distributi 
system."" 


"'H. Rept. 100-887, Part 2, supra at 20 


"H. Rept. 100-887, Part 1, supra at 14 


"H. Rept. 100-887, Part 2, supra at 19-20 


5 


services offered by satellite carriers and those offered by local affiliates is that satellite 
broadcast services are available only to those who can afford to pay for them while 
broadcast services provided by local affiliates are free for everyone. Accordingly, 
provection of the nation’s free, universal broadcast service was a core policy objective. 


“Free local over-the-air television stations continue to play 
an important role in providing the American people 
information and entertainment. The Committee is 


concemed that changes in technology, and accompanying 
chenges in law and regulation, do not undermine the base of 
people continue to rely.”" 

To enable local stations to monitor compliance by satellite carriers with the 
limitations of their copyright, the Act required satellite carriers to furnish broadcast 
networks, on a monthly basis, a list of the names and addresses, including zip codes, of 
their new subscribers along with a list of terminated subscribers. The networks aggregate 
these subscriber lists for each local television market and provide them to their local 
affiliates. Each affiliate reviews the lists, and if it believes a satellite carrier is violating the 
terms of its statutory copyright, the affiliate may cither write a letter to the satellite carrier 


identifying subscribers the affiliate believes do not qualify for delivery of duplicating 


“H. Rept. 100-887, Part 2, supra at 26 
6 
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network programming and request that the carrier terminate broadcast network service to 
those subscribers or the affiliate may immediately file a copyright infringement action in 
federal court. 

The Act established a three-part test for determining whether a household qualifies 


for satellite broadcast service under the statutory license: 


° The satellite dish must be used for “private home viewing"--thus, distant 
network stations may not be delivered to sports bars, lounges and 
restaurants, 

° The receiving site must not be able to receive by the use of a conventional 
outdoor rooftop antenna a “measured” signal of at least Grade B intensity 
(as determined under FCC rules) from a local affiliate of the same network 
or from a translator carrying that affiliate, and 

. The home must not have received by means of cable television a station 
delivery of network service began. 

Believing satellite carriers would follow the law and respect the limits of their 
statutory copyright, broadcasters did not object to the new favored copyright status for 
satellite carriers. Broadcasters assumed that satellite carriers would, in good faith, honor 
their commitment to Congress and comply with the limits of their copyright. 

The Act was amended in 1994. Disputes between satellite carriers and local 
affiliates over the “white area” issue had become widespread and in an attempt to 


making invalid challenges, the 1994 amendment added a “loser pays for the cost of 
measurement” provision. Under this provision, if a local broadcaster wrongfully challenges 
a subscriber, the broadcaster must reimburse the satellite carrier for any signal measurement 
costs the satellite carrier may have incurred. By the same token, if a satellite carrier 
wrongfully provides service to a home that does not qualify for the service, the satellite 
may have incurred in measuring the signal at the subscriber's household. The 1994 
amendment also clarified that the burden of measurement and of proving whether a 
household can receive a Grade B signal from a local affiliate is on the satellite carrier--not 


the affiliate. And, for the first time, the Fox Network was covered by the Act. 


The Broken Promise 
Hardly had the ink dried on the 1988 Act when local broadcasters began to realize 
that satellite carriers were exceeding the limits of their compulsory license and infringing 
the copyright of local affiliates on a massive scale. The satellite carriers were marketing 
easily receive the same network from a local affiliate. As a result, NASA initiated 
discussions with the satellite carriers shortly after the Act became law in the hope that a 


voluntary inter-industry compliance and enforcement program might be established. 


Attached as Exhibit A is a compliance and enforcement program submitted by NASA to 
one of the satellite carriers, PrimeTime 24, in 1991. PrimeTime 24 rejected the proposal. 

NASA continued its negotiations over a five-year period with all of the satellite 
carriers in anticipation that agreement might eventually be reached on a compliance and 
enforcement program. Those negotiations proved unsuccessful. 

All the while, satellite carriers continued to market their broadcast network service— 
not as a “white area" supplemental service as Congress had envisioned—but rather as a 
broadcast network “time shifting” and “out-of-market" sports programming service. 
Exhibit B contains copies of various satellite carrier ads promoting “time shifting” of 
broadcast network programming and the availability of out-of-market sports programs 
many of which may not legally be televised locally. 


Here is what PrimeTime 24's ads promote: 


"All the football you need is on PrimeTime 24 . . . over 100 
games on PT East, PT West and Fox .. . the only place you 
can get all 10 playoff games . . . plus your favorite network 
programs from 7 major cities . . . PrimeTime 24~-Your 
network and football connection.” 


[PrimeTime 24 ad] 


“Do your customers know they can get the networks on their 
DBS system?” 


[PrimeTime 24 ad] 


“Don't miss out on a big DBS sale because you're unsure 
about the programming. Network television is a top 
and now you can tell them with confidence that it's available 
to them if they qualify.” 


(PrimeTime 24 ad] 


* ¢s 
"With PrimeTime 24's network affiliates, your DBS 
customers won't miss one minute of their favorite prime 
sports on East and West Coast feeds.” 


[PrimeTime 24 ad] 


It is noteworthy that in all of the ads, disclosure of the statutory “white area” 
restriction is relegated to fine print which is hardly discernable without magnification. 
Consumers have been misled by countless advertisements like these and by the failure of 
satellite service providers and their agents and distributors to disclose fully and 
conspicuously the “white area” service restrictions. 

Time and again, affiliates have discovered that homes located within only a few 


miles and in plain view of their station's transmitting towers are receiving satellite service 


10 
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from a duplicating distant network station located hundreds {in some cases thousands) of 
in a never ending effort to monitor and assure satellite carrier compliance. Comments 
being filed in this proceeding by the National Association of Broadcasters contain evidence 
of extensive violations of the Act in sampled markets throughout the country. 

The facts surrounding a lawsuit filed by NBC affiliate KAMR-TV, Amarillo, Texas, 
to enforce its rights under the SHVA demonstrate the stunning extent of violations by 
PrimeTime 24. Signal intensity measurements were made by independent professional 
broadcast engineers in connection with the KAMR-TV litigation at 273 randomly selected 
PrimeTime 24 household locations within the predicted Grade B signal contour of KAMR- 


TV. Field strength signal measurements were made at each of these 273 locations in 


accordance with engineering standards and procedures described in the rules of the Federal 


Communications Commission. Those measurements revealed that a Grade B intensity or 
greater intensity signal existed at 262 of the 273 PrimeTime 24 houschold locations or at 
96% of all locations measured. In short, almost every PrimeTime 24 subscriber houschold 
randomly selected for measurement of Grade B intensity is unlawfully subscribing to such 

In a lawsuit pending in Miami, of the site measurements ta: 4 200 PrimeTime 
24 household subscribers, all of them--]00%-~—were found to be receiving PrimeTime 24's 
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The number of households now receiving a \woadcast network service by satellite 
exceeds 3 million—some 2 million more households than the FCC has said were beyond 
the reach of local network service. That, itself, is a compelling indicator of the extent to 

Congress was not unmindful in adopting the SHVA of the difficulty local affiliates 
would likely have in verifying whether satcllite service subscribers were properly being 
screened and qualified for service by their satellite carriers. With that in mind, Congress 
admonished the carriers to be ". . . diligent in avoiding and correcting violations through 
an internal compliance program that includes . . . [among other things] sample site 
measurements and periodic audits, all of which must be served upon each network . . . to 
monitor the distributor's compliance with the statute."'* [Emphasis supplied.] 

To the best of our knowledge, satellite carriers have conducted few, if any, "site 
measurements” or “audits.” If so, they have not shared the measurements or audits with the 
networks or their affiliates as Congress plainly requested. 

Having tolerated for eight years infringement of their copyrights and having spent 
some five years in fruitless negotiation with the satellite industry, the national broadcast 


"HH Rept. 100-887, Part |, supra at 19 
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networks and local network affiliates began last year to file infringement actions. Lawsuits 


are now pending against PrimeTime 24 in Texas,"* Florida'’ and North Carolina.'* 

In the summer of 1996, the National Association of Broadcasters initiated a new 
round of negotiations with the three satellite carriers in the hope, once again, that agreement 
might be reached on a voluntary inter-industry compliance and enforcement program. Two 
of the carriers, Netlink and PrimeStar, evidenced a willingness to negotiate in good faith 
and a compliance and enforcement agreement has, in principle, been reached with them. 


Under the agreement, 


° The parties will identify by zip code specific areas in each local market that, 
based on agreed upon engineering projections, are likely to receive a signal 
of Grade B intensity from each affiliate. Satellite service of broadcast 
network programming will not be provided to those areas without, first, 
securing permission from ihe local affiliate or conducting a signal 
measurement at the subscriber's household. (The goal is to resolve the 
reception issue to the fullest extent possible before, not after, satellite 
service begins--a process, it is hoped, that will eliminate viewer confusion 
and frustration.) 


° In areas within each local market where engineering projections (again, 
projections agreed upon by the parties) indicate that a Grade B signal 


'6Cannan Communications, Inc. v. PrimeTime 24 Joint Venture, Case No. 2-96-CV- 
086, U.S.D.C.-Northern District Of Texas-Amarillo Division 


"CBS Inc., et al. v. PrimeTime 24 Joint Venture, Case No. 96-3650-C1V-Nesbitt, 
U.S.D.C.-Southern District Of Florida 


'SABC, Inc. v. PrimeTime 24 Joint Venture, Case No. 1:97CV00090, U.S.D.C.- 
Middle District Of North Carolina-Durham Division 
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cannot be received from a local affiliate, satellite service may be authorized 
with the understanding that the affiliate reserves the right to object pursuant 
to the terms of the SHVA. 


° A phase-out transition period will be provided for existing subscribers that 
do not qualify for broadcast network service. 
° And finally, the parties have agreed that the appropriate viewing standard 


is the Act's Grade B standard and agreement has been reached on a 


measurement methodology for determining whether specific households can 
receive a Grade B signal. 


Local affiliates have agreed to exhaust their remedies under the voluntary agreement 
before commencing an infringement action against the signatory carriers. The industry 
agreement with Netlink and PrimeStar is evidence that, given a shared commitment, the 
Act and its "white area” restrictions can be implemented consistent with the original 


Congressional policy objectives. 


A Subjective Vs. Objective Signal Standard 

PrimeTime 24, unfortunately, has refused to sign the industry compliance 
agreement. Instead, it has launched a nationwide public relations/government relations 
"scare" campaign to frighten ail/ of its satellite subscribers into believing all their satellite 
services are somehow threatened by the broadcast industry. A copy of a communication 
sent by PrimeTime 24 to its subscribers is contained in Exhibit C. The document urges 
subscribers to call "1-888-SAVE-MY TV." Contrary to PrimeTime 24's assertion, only 
those subscribers who are unlawfully receiving a broadcast network signal are affected by 
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infringement litigation--and the only services affected are the duplicating broadcast 
network services that those subscribers can readily receive over-the-air from their local 

PrimeTime 24 has asked its subscribers to call and write members of Congress 
requesting tha the Satellite Home Viewer Act be amended. PrimeTime 24 argues that the 
legal standard for satellite delivery of broadcast network programs should be changed from 
the "objective" Grade B standard to a “subjective” picture quality standard. What may be 
considered to be a "good" television picture for one may, of course, not be for another. 
Congress wisely incorporated in the Act the FCC's "objective" Grade B standard. To 
substitute a "subjective" picture quality standard for an “objective” standard would 
eviscerate the statute. Imagine a judge or jury in an infringement action having to look at 
several hundred thousands of photographs and videotapes and evaluate them on the basis 
of an ill-defined subjective standard to determine if an infringement has occurred. It can't 
be done. The magnitude of the process would produce regulatory gridlock and would, 
ultimately, be self-defeating. Moreover, it would be impossible for courts to apply a 
subjective standard on anything approaching a uniform or consistent basis. In turn, 
inconsistent application would become the subject of endless litigation and appeal. Finally, 
variances in the quality of videotapes, videotape machines, cameras and playback 
equipment used in the process would add to the problem. In short, to substitute the Grade 


B standard with a subjective picture quality standard would be tantamount to repeal of the 
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Act and the protection it affords for the integrity of the copyright held by each affiliate for 
its network programming and for the network/affiliate television program distribution 
system. 

It long ago became necessary for the Federal Communications Commission ("FCC" 
or "Commission") to decide the issue, in other contexts, of whether a specific site could or 
could not receive an acceptable television signal. The FCC has uniformly selected an 
objective--rather than subjective--standard for determining an acceptable level of service. 
The Grade B standard--which can be measured objectively by a field strength meter--has 
long been the FCC's standard for acceptable service. It has served as the basis, among other 
things, for the FCC's table of television channel assignments, the multiple ownership rules, 
and various other regulatory requirements. Field strength measurements are routinely taken 
by broadcasters, cable operators and the FCC to determine the extent to which a particular 
site can receive an acceptable picture. Households located within a television station's 
Grade B signal are, by FCC definition, located within the station's "primary service area." 

It became necessary for Congress, in enacting "must carry" requirements in the 
Cable Act of 1992, to address, again, the signal quality issue. Under the Cable Act, cable 
television systems are required to carry local television broadcast stations if the cable 


system can receive a signal of specified intensity at the cable system's receiving site.'? The 


"47 U.S.C. §534(h) 


standard specified by Congress--and implemented by the FCC--is an objective technical 
standard. 

Following enactment of the 1992 Cable Act, the FCC issued various orders and case 
rulings in which it delineated a measurement methodology, consistent with sound 
engineering practices, for broadcasters and cable operators to utilize and follow in 
determining the presence of specified signal levels at a cable television receiving antenna. 
The Commission rejected the use of videotapes or photographs for this purpose. In Jn Re 
Complaint Of Independence Public Media Of Philadelphia, Inc., a cable company argued, 
as PrimeTime 24 does here, that the objective signal measurement standard was 
inadequate.” The cable system submitted in support of its argument videotapes and 
photographs to demonstrate its alleged reception difficulties. The Commission refused to 
accept the proposed subjective picture standard in lieu of the objective signal level 
standard, stating: 


". . . [W]e will generwly not consider photographs, 
photographs of a videoiape, or the videotape itself to 
establish the presence «1 absence of a good quality signal for 
must carry purposes. We believe the videotaping, video 
playback equipment, television receiver as well as 
photographic equipment used may interject impairments 
(e.g., noise, equipment characteristics, color integration, 
etc.) which could make it difficult to judge whether the 


°In Re Complaint Of Independence Public Media Of Philadelphia, Inc. Against 
Suburban Cable TV Co., CSR-3806 M, PA 1650, at 47 
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videotape or photograph accurately represents the station 

In negotiations with satellite carriers in 1995, NASA recommended that the same 
signal measurement methodology required by the FCC for cable "must carry" purposes be 
used by broadcasters and satellite carriers in making signal measurements under the SHVA. 
A variation of that methodology was subsequently incorporated into the inter-industry 
compliance agreement with Netlink and PrimeStar.” The measurement methodology 
ultimately agreed upon is based on the methodology specified by the Commission for 
taking Grade B signal measurements.” 

There can be no better evidence of the appropriateness of the objective Grade B 
signal standard and that a pragmatic measurement methodology can be applied to 
implement the standard than the fact two of the three satellite carriers have reached a 


mutually satisfactory agreement on both issues with the broadcast industry. 


PrimeTime 24's Substitution Of Local Commercials 
A further indicator that PrimeTime 24 views its network service as something more 


than a purely supplemental service for unserved households is the extent to which it 


2"NASA will furnish to the Copyright Office a copy of the methodology as soon as 
a final agreement is signed by the parties. 


247 CFR. §686 
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substitutes national commercial advertising for local commercial advertising in the non- 
network programming of its uplinked stations. PrimeTime 24 has entered into contractual 
arrangements with some of its uplinked network stations by which it strips local 
commercials from the uplinked station's non-network programming and inserts national 
commercials in their place. PrimeTime 24 aggressively markets these commercials to 
national advertisers and shares the advertising revenue from them with the uplinked 
stations. Attached as Exhibit D is a presentation PrimeTime 24 made to a television station 
to induce the station to participate in its commercial alteration practice. (The station 
declined.) It is clear from the presentation that PrimeTime 24 has every incentive to extend 
the reach of its national advertising--the bigger its national audience, the bigger its national 
advertising revenues. Thus, while it plainly was not contemplated by Congress when the 
Act was adopted, PrimeTime 24 has leveraged its statutory license into a dual revenue 
stream: (1) Revenues from paid subscriptions for its broadcast network service and 
(2) revenues from national advertisers in the national spot market for its substituted national 
commercials. 

if a national advertiser can reach an affiliate’s local viewing audience with the 
purchase of "spot time” from PrimeTime 24, it will no longer need to purchase time directly 
from the affiliate in the national spot market. Thus, not only is a local network affiliate 
harmed by the loss of local viewers and local advertising revenue when PrimeTime 24 


provides duplicating broadcast network programming to homes that can receive the same 
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programming from the affiliate, the affiliate is also harmed by having its national spot 
advertising revenue siphoned off by PrimeTime 24. Surely, this is not what Congress 
envisioned when it created a special statutory copyright to enable satellite carriers to 
provide broadcast network service to a "small percentage” of viewers in "rural America.” 
PrimeTime 24's relentless exploitation of its statutory copyright has made a mockery of the 
Act and its underlying policy objective. : 


The Dismantling Of 
The National Network/Local Affiliate 
Television Distribution System 


The availability of duplicating network programming from distant network stations 
will, if not checked, undermine the economic base of local network affiliates and, in time, 
dismantle the network/affiliate distribution system. The rates paid by local advertisers for 
local commercials-the rates paid by national advertisers for national commercials—and the 
compensation paid to local affiliates by their networks are, all, a function of the size of each 
affiliate's local viewing audience. The correlation between a television station's viewing 
audience and its advertising revenue is direct and immediate. That the importation of 
duplicating programming will destroy the economic foundation of local broadcast service 
is a bedrock principle of federal communications regulatory policy. That policy is reflected 
in the FCC's longstanding network non-duplication and syndicated exclusivity rules for the 
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cable television industry. See, 47 C.F.R. §§76.92 et. seq. and 76.151 et. seg. The 


Commission stated the economic consequences succinctly: 


“Diversion imposes economic harm on _ local 
broadcasters.... A drop of even a single rating point may 
represent a loss of 1/3 to 1/2 of a broadcaster's potential 
audience. Audience diversion translates directly into lost 
revenue for local broadcasters."” 
The economic harm to local affiliates resulting from indiscriminate duplication of 
network programming by distant network stations is no less 2 threat from satellites than it 
is from cable. If permitted to go unchecked, it will cannibalize the national network/local 


network service. This is self-evident. 


Congress Has Preempted Local Restrictions 
On The Use Of Rooftop Antennas 


The Copyright Office invited specific comment on the extent to which local 
restrictions on the use of rooftop antennas affect the Act's definition of "white areas." 


Whatever concerns this issue may have caused in the past, they were put to rest by 


Report And Order Re Amendment Of Parts 73 And 76 Of The Commission's Rules 
Relating To Program Exclusivity In The Cable And Broadcast Industries, 53 FR 27167, 
64 RR 1818 (1988) at 941. Note: This Order contains an exhaustive discussion of the 
relationship between the cable compulsory license created by the Copyright Act of 1976 
and the FCC's broadcast/cable television regulatory policy. 
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Congress with enactment of the Telecommunications Act of 1996.** Congress expressly 
preempted local restrictions on the use of television receiving devices—outdoor antennas 
and satellite dishes alike. Section 207, titled "Restrictions On Over-The-Air Reception 


Devices,” states: 


"Within 180 days after the date of enactment of this Act, the 
Commission shall, pursuant to Section 303 of the 
Communications Act, promulgate regulations to prohibit 
restrictions that impair a viewer's ability to receive video 
programming services through devices designed for over- 
the-air reception of television broadcast signals, 
multichannel multipoint distribution service, or direct 
satellite services." 


On August 5, 1996, the FCC adopted a Report And Order and rule to implement 
Section 207.” (See, 47 C.F.R. §1.4000, a copy of which is contained in Exhibit E.) The 
tule prohibits, inter alia, restrictions, including state and local laws and regulations, private 
covenants and homeowner association rules, that "impair the installation, maintenance or 
use" of antennas designed to receive television broadcast stations. The test of whether a 


restriction impairs the installation, maintenance or use of an antenna is whether it 


“Pub. L. 104-104, 110 Stat. 56 (1996) 


**Report And Order, Memorandum Opinion And Order, And Further Notice Of 
Proposed Rulemaking, IB Docket No. 95-59, CS Docket No. 96-83, FCC Docket No. 96- 
328, released August 6, 1996 
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(1) unreasonably delays, prevents or increases the cost of installation, maintenance or use 
of the antenna, or (2) precludes acceptable reception of television signals.” 

The rule creates two exceptions: Restrictions are permissible if necessary for a 
clearly defined safety objective or to preserve a historic district listed or eligible for listing 
in the National Register of Historical Places. Local governments or homeowner 
associations may petition the FCC for a waiver of the rule, but the FCC said waivers will 
only be granted to applicants who can show “local concerns of a highiy specialized or 
unusual nature." Subsequent case rulings will presumably define the extent to which such 
showings may be successful. 

Thus, it is clear that only in the most extraordinary circumstances may households 
be denied the use of a rooftop antenna or satellite receiving dish. 

It is noteworthy in this connection that a number of satellite carriers are now 
looking at newly designed antennas to enable them to offer local television stations. 
DIRECTV recently announced that it has begun to test market a sales strategy including 
a “high tech, off-air TV antenna” to be sold along with the satellite dish at retail distribution 
centers in selected cities.” When attached to the DIRECTV dish, the antenna would allow 


subscribers to switch with the touch of a button between DIRECTV's satellite service and 


**The issue of whether owners of multiple dwelling units such as apartment 
buildings may impose rules on their tenants’ use of dishes and antennas is under 
consideration by the Commission in a seperate phase of the proceeding. 

7”™"Broadcasting and Cable," March 31, 1997, at 59 
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local off-the-air signals. The marketing plan is labeled the "Yes You Can" campaign and 
DIRECTV proposes, at least at the outset, to absorb the $25 - $50 cost of the antenna.” 

Toshiba Corporation has developed a new $99 antenna it calls the "Big Stick” to 
allow satellite subscribers to receive local television stations and DBS satellite services in 
reportedly offer it to their satellite subscribers. The antenna is marketed as an easy-mount 
antenna that can be readily placed on an exterior wall or roof.” 

Therefore, the technology is clearly available to allow satellite customers to receive 
the best of satellite program services and their local broadcast network affiliates—and 
Section 207 of the Telecommunications Act of 1996 and 47 C.F.R. §1.4000 now assure that 
these efforts will not be impaired or frustrated by restrictions that may have previously been 


imposed by homeowner associations and local governments. 


"Id. 
"Electronic Media,” April 22, 1996, at 22 
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Extension Of 
The Compulsory License To 


Allow Satellite Delivery Of 
Local Stations Within Their Local Markets 

At least one satellite company has recently asked Congress to amend Section 119 
and extend the compulsory license provided for in that section for delivery of local 
market" as a station's DMA. 

The proposal has an obvious surface appeal to affiliates, given the difficulty 
experienced by affiliates to date with the importation of duplicating distant network 
stations. However, the proposal raises a number of difficult and complex issues that 
warrant thoughtful analysis by policy makers, the viewing public and the affected 

The proposal, as we understand it, would afford to satellite companies, pursuant to 
Section |'° the same compulsory copyright privileges afforded to cable television 
companies under Section 111. It is unclear at this point to what extent satellite carriers 
would accept and discharge the regulatory burdens that go hand-in-hand with the special 
copyright privileges Congress afforded to cable systems under Section 111. Hopefully, the 
satellite industry will provide information and details in that regard in this proceeding. 

One thing, however, is clear: Cable's Section 111 compulsory license for the 


carriage of local stations was linked from the outset with a communications policy 


regulatory requirement to carry, subject to various requirements, all local television 
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stations. As the Copyright Office is aware, Section 111's compulsory license for cable 
systems grew out of a voluntary broadcast/cable industry agreement that required cable 
carriage of local broadcast stations. That agreement led to Section 1 11's inclusion in the 
Copyright Act of 1976: 


“Congress was thus aware that there is a close interplay 
property issues addressed in the Copyright Act. . . ."” 

Whatever uncertainty may exist about the specific plans of satellite companies to 
deliver local stations within their local markets, there can be no uncertainty but that any 
extension of the compulsory license for that purpose must be accompanied by a statutory 
requirement that all local stations be carried. No rational distinction can be fashioned for 
policy rationale for cable's must carry requirement is equally applicable to the satellite 
industry: 


™[I)ncreasing the number of outlets for community self- 
expression’ represents a ‘long-established regulatory goa{]] 
in the field of television broadcasting.’ United States v. 
Midwest Video Corp., supra, at 667-668 (plurality opinion). 


“Commission's Rules Relating To Program Exclusivity In The Cable And Broadcast 
Industries, supra at 4129 


26 


337 


reflect a concern that congressional action was necessary to 
prevent ‘a reduction in the number of media voices available 
to consumers.' §2(a)(4). Congress identified a specific 
interest in ‘ensuring [the] continuation’ of ‘the local 
origination of [broadcast] programming,’ §2(a\(10), an 
interest consistent with its larger purpose of promoting 
multiple types of media, §2(a)(6), and found must-carry 
necessary ‘to serve the goals’ of the original 
Communications Act of 1934 of ‘providing a fair, efficient, 
and equitable distribution of broadcast services’ (§2(a)\(9)). 
In short, Congress enacted must-carry to ‘preserve the 
existing structure of the Nation's broadcast television 
medium while permitting the concomitant expansion and 
development of cable television.’ 517 U.S., at 652.*" 


NASA believes, in short, that no changes should be made in the copyright statute 
for extension of the compulsory license to satellite companies unless it is accompanied by 
a Statutory must carry requirement. 

It is not clear at this juncture whether a totally symmetrical must carry requirement 
is necessary for satellite carriers. For example, should satellite carriers that do not propose 
to carry any broadcast signals be subjected to a must carry requirement? Or should only 
satellite carriers that carry local broadcast stations within the stations' local markets be 
covered? And what should be the carriage requirements, if any, for satellite carriers that 


carry only distant stations and not local stations? 


*'Turner Broadcasting System, Inc. v. Federal Communications Commission, Case 
No. 992, U.S. Supreme Court (Slip Opinion at 8-9) March 31, 1997 
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Other regulatory requirements imposed by Congress and the FCC on cable systems 
are implicated. Among them is the FCC's local broadcast station/cable system cross- 
ownership rule (47 C.F.R. §76.501). That rule prohibits common ownership of broadcast 
stations and cable systems within the same market. NASA has long been supportive of the 
rule believing it essential to assuring competition in local television markets. NASA is 
inclined to believe, in the absence of evidence to the contrary, that the policy rationale 
underlying that rule is equally applicable to satellite carriers. 

Wholly apart from these rules, NASA is concerned about the extent to which local 
affiliates would have the ability to monitor and enforce compliance by satellite carriers with 
the statutory license. The problems encountered with the deceptive marketing practices and 
illegal carriage of distant network stations are discomforting. Extension of the satellite 
industry's compulsory license for carriage of local stations must be accompanied by 
meaningful statutory provisions that would enable networks and their affiliates to readily 
monitor compliance and give them and their networks the right to enforce the limitations 
of the statutory license. A detailed and "easy to enforce" reporting system shov'd be 
enacted. Infringement should be subject to the same penalties as provided for cable 
companies under Section 111. 

Finally, to the extent any change is made in Section 119's definition of “local 
market" for purposes of carriage of locai stations, care should be taken to assure that the 


chi: ge does not adversely affect the "pattern and practice" remedies provided for in Section 
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119. The 1994 amendment defined "local market” as a station's predicted Grade B contour 
for purposes of proving that violations constitute a “pattern and practice." No change in 
the definition of "local mantel? dheeid bo made os Gat un englies to 0 “cotta ani 
practice” of violations. 

Given the special concerns applicable to in-market carriage of local stations, NASA 
recommends that any change in the statute for this purpose be placed in an altogether new 
section. In-market satellite carriage of local stations has implications that are not fully 


addressed by Section 111 or Section 119. 


Conclusion 
NASA looks forward to the comments to be filed by other parties in this proceeding 


and to the hearings scheduled for next month. NASA will continue to review and evaluate 


these issues and submit specific policy recommendations upon conclusion of its review. 
Respectfully submitted, 
IATED STATIONS 


April 28, 1997 


Raleigh, N.C. 27602 
Telephone: (919) 839-0300 
Counsel to 
The ABC Television Affiliates Association 
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Washington, D.C. 20044-7566 


Counsel to 


Washington, D.C. 20036-6802 
Telephone: (202) 776-2630 
Counsel to 
The NBC Television Affiliates Association 
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EXHIBIT A 


NASA'S 1991 PROPOSED 
COMPLIANCE AND ENFORCEMENT PROGRAM 
(Submitted to PrimeTime 24 in June 1991) 
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AN ANALYSIS OF 
PRIMETIME 24’S FAILURE TO COMPLY 
WITH THE HOME SATELLITE VIEWING ACT 
AND RECOMMENDED SOLUTIONS 


A. __The Problem 
PrimeTime 24’s advertising and promotional materials fail to disclose adequately 

the statutory eligibility requirements for satellite service. The advertisement in Attach- 
ment 1 which is used by PrimeTime 24 is illustrative. {i states: 

"PrimeTime 24 is available in all areas where network chan- 

nels are not clearly received." 
That statement is misleading in that (a) it fails to disclose that satellite service is 
available only for private home viewing; (b) it suggests that the inability to receive all 
three network signals will qualify a subscriber for satellite delivery of one or more 
network signals; and (c) it fails to disclose that even though a specific local network 
affiliate may not be clearly received off-the-air, satellite service is not available if the 


subscriber received that network signal by cable within the preceding 90 days. 
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B. _ Recommendation 
PrimeTime 24 should include in each advertisement a simple statement summa- 


rizing the eligibility requirements. For example, the inclusion of the following in each 
promotional advertisement would suffice: 

"PrimeTime 24 provides satellite service of ABC, CBS and 

NBC programming only for private home viewing. Service 

of any one of these network signals may be made available 

only to those homes that (a) cannot receive that network 

from a local station off-the-air with a conventional rooftop 


antenna and (b) have not received that network by cable 
television within 90 days before satellite service begins." 


II. 
Subscriber Pre-Screening Procedures 
Used By PrimeTime 24’s 
Customer Service Representatives 


A.__ The Problem 

PrimeTime 24’s customer service representatives (“CSRs”) fail to fully inform 
potential subscribers of the statutory service eligibility requirements. Affiliates of all 
three networks routinely report the existence of subscribers well within their Grade B 
and Grade A contours, some of whom are located within sight of their towers and for 
whom there are no terrain or other obstructions to impair reception. A telephone call 


to PrimeTime 24’s 800 service number will confirm the inadequacy of its subscriber pre- 


screening procedures. 


A portion of the script used by PrimeTime 24’s CSRs appears in Attachment 2. 
The script is deficient in several respects: (a) it fails to inquire whether the service will 
be used for private home viewing; (b) it does not inquire into the adequacy of over-the- 
air service from cach network, separately, and therefore is destined to create confusion 
among subscribers about their eligibility to receive 2 particular network; and (c) it 
cleverly, but deceptively, glosses over the signal reception requirement. 


When service inquiries are received, PrimeTime 24’s CSRs should inform 
potential subscribers of all the statutory service eligibility requirements in clear, concise 
terms. The script which appears in Attachment 3 is recommended. 

In light of the experience to date with telephone screening, prospective sub- 
scribers should be compelled to apply for service ip writing on a prescribed question- 
naire which both recites the statutory restrictions on eligibility and assures that the 
pertinent data is obtained up front. In addition to the obvious points, the questionnaire 
should include such matters as whether the applicant has a functioning over-the-air 
antenna as well as a dish; what impediments to the over-the-air reception the applicant 
is aware of; whether the residence has subscribed to cable television within the preced- 
ing 90 days; where the applicant's dish is or will be located (with specific address 
information); whether the dish is intended to be used by the same party who is execut- 
ing the application; and whether the dish is to be used for private home viewing or in a 


commercial establishment. Executed questionnaires should be furnished to the perti- 


nent local affiliate before the service is connected. 


PrimeTime 24 has refused to provide the networks and their affiliates with the 
“names” of subscribers, arguing that the Act does not require it. While Section 119(a) 
of the Act does not require that the names of subscribers be furnished, both the House 
Judiciary and Commerce Committee Reports accompanying the Act do. Both Reports 
state that the Act requires the “names” of subscribers to be furnished to the networks. 
[See, H.R. Rep. No. 887, 100th Cong., 2d Sess., part 1, at 18 and part 2, at 20 (1988).} 
PrimeTime 24’s failure to include the names of its subscribers makes it impossible for 
local stations to determine without making a door-to-door check whether the subscriber 
is a commercial establishment or a private residence and is expressly at odds with the 
intent of Congress as stated in the House Judiciary and Commerce Committee's 
Reports. 

Moreover, PrimeTime 24 has in the past identified urban subscribers by post 
office box rather than by "street address.” Section 119(a)(2)(c) of the Act requires that 
subscribers be identified by "street address,” “county” and “zip code." PrimeTime 24 


promised one of the networks (ABC) in May 1990, that in the future it would supply 
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the networks and affiliates with the street addresses of its subscribers, not post office 
box numbers. PrimeTime 24, however, has not agreed to go back and correct its earlier 
subscriber lists. 

Affiliates have also encountered difficulty in locating rural subscribers who are 
identified by an RFD number. PrimeTime 24 has refused to supply along with the RFD 
number any descriptive information (¢.g., “located 5 miles from Centerville on Highway 
24"). While the statute does not require descriptive information (PrimeTime 24 claims 
that if the post office department can locate these people, local affiliates can), Prime- 
Time 24’s CSRs could easily obtain such information from a rural subscriber at the time 
service is requested. This information could, of course, easily be incorporated into the 
subscriber lists furnished by PrimeTime 24 to the networks. 


B.__ Recommendation 

First, PrimeTime 24 should furnish the name of each subscriber, along with the 
address. Second, the address for each urban subscriber should be a street address, not a 
post office box. Third, when an RFD address is provided for a rural subscriber, 
PrimeTime 24 should obtain and furnish brief descriptive address information. Fourth, 
PrimeTime 24 should go back and correct the deficiencies in this regard for all 
subscriber lists submitted earlier. 
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IV. 
Investigation And Verification Procedures 


A. __The Problem 
Attachment 4 contains the letter and questionnaire PrimeTime 24 now sends to 


each subscriber when the subscriber's service eligibility is challenged by a local affiliate. 
The letter and questionnaire represent a significant improvement over the procedure 
PrimeTime 24 formerly used. Unfortunately, it is not clear whether PrimeTime 24 plans 
to go back to subscribers previously challenged to furnish them with this new letter and 
questionnaire. 

PrimeTime 24 has not been willing to furnish affiliates (or their networks) copies 
of the completed questionnaires received from subscribers who have been challenged or 
the names and addresses of challenged subscribers who fail to respond to the question- 
naire. 

The Report of the House Judiciary Committee accompanying the Satellite Home 


Viewer Act clearly requires satellite carriers to furnish this information. It states: 


"[T]he carrier [should be] . . . reasonably diligent in avoiding 
and correcting violations through an internal compliance 
cagh iy eh an queer eneedenaaien somcta ton send 


yoy yp yy 
tion or share it with others solely to monitor the distributor's 
compliance with the statute.” (H.R. Rep. No. 887, 100th 
Cong., 2d Sess., part 1, at 19 (1988).] [Underlining sup- 
plied. ] 


Not only has PrimeTime 24 refused to provide the networks with its audit 
materials, it has acknowledged that it does not attempt to confirm and verify the 
eligibility of every subscriber challenged by affiliates. Instead, it only checks a “random 
sample" of the challenged subscribers, a process that is obviously at odds with the 
stztute. 

Moreover, where a challenged subscriber is asked to confirm his eligibility and 
fails to complete and return the questionnaire, PrimeTime 24 “assumes” the subscriber 
to be qualified and does not follow up nor does it discontinue service to that subscriber. 

Finally, it does not appear that PrimeTime 24 undertakes any “site measure- 
ments” as the House Judiciary Committee Report expressly contemplates. 

Plainly, PrimeTime 24's verification and audit procedures do not comport with 


the statutory requirements. 


B.__ Recommendation 
PrimeTime 24 should 
(a) Send all subscribers whose eligibility has at any time been challenged the 
current version of the letter and questionnaire which are now used to 
confirm subscriber eligibility. 
(6) Promptly furnish to the appropriate local affiliate a copy of the question- 
naire after it has been completed and returned by each challenged sub- 


scriber. 


(c) 


(4) 


(e) 


(f) 


Promptly furnish to the appropriate local affiliate the name and address of 
each challenged subscriber whe fails to respond to the questionnaire 
within 30 days. If a subscriber fails to respond within 30 days, PrimeTime 
24 should promptly terminate the service. 

Promptly furnish to the appropriate local affiliate the name and address of 
each challenged subscriber whose service is disconnected and the name 
and address of each challenged subscriber whose service is not disconnect- 
ed. 

Discontinue its "random sampling” of challenged subscribers. PrimeTime 
24 should send every subscriber who is challenged by an affiliate a letter 
which advises him of the challenge and request him to return the complet- 
ed questionnaire. 

Finally, the House Judiciary Committee Report contempiates that satellite 
carriers will conduct “sample site measurements” to confirm the eligibility 
of subscribers. There is no indication that PrimeTime 24 has ever under- 


taken “site measurements.” 


A.__The Problem 

Notwithstanding the exchange of correspondence and discussions with PrimeTime 
24 by all three networks, confusion continues to exist as to those subscribers who 
qualified for grandfathering status. 
B.__ Recommendation 

PrimeTime 24 should furnish the appropriate network the names of all grand- 
fathered subscribers receiving that network's service with the date on which the 
subscriber began to receive the service. The name and date will serve to confirm and 


verify the eligibility of each subscriber for grandfathered status and whether the service 
is being used for private home viewing. 


The physical form of the subscriber lists is inadequate. The networks and their 
affiliates would like to use an electronic scanner to convert PrimeTime 24's hard copy to 
electronic data. However, because of the form in which it is submitted, much of the 
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data furnished by PrimeTime 24 cannot be scanned. The material, more often than not, 


consists of 


° "Dirty" photocopies of green bar paper or photocopies with streaks, blurs 
and other markings and often in letters too pale to read, much less scan 
by electronic means. Some look like fourth or fifth generation copies, 


° Photocopies consisting of two pieces of paper cut and pasted and copied 
onto a single page and irregular in form; 


° Reports written in hand or when typed, in “mouse print" type too small to 
read; and 


° Reports prepared in different formats on different sized paper. 


B.___ Recommendation 
PrimeTime 24 should furnish the material in a form that will permit it to be 


electronically scanned. 


VII. 
PrimeTime 24’s Enforcement 
And Follow-Up Procedures 
A.__The Problem 
As noted earlier, uncertainty and confusion exists among the networks and their 
affiliates over what actually happens once a subscriber is challenged. The feeling is that 
an affiliate’s challenge, once made, often falls in a "black hole” and nothing happens. 


Affiliates need to know whether a challenge is accepted or rejected and if rejected, why. 


-10- 
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B.__ Recommendation 

As suggested earlier, PrimeTime 24 should supplement its periodic addition and 
deletion lists by furnishing to each local affiliate a response to each challenged 
subscriber. The response should indicate whether the subscriber was disconnected and 
if so, the date of the disconnection, and if not, why the challenge was rejected. 
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“IMPROVED 


Only PrimeTime 24 delivers 


1 BS-Chn eget 
1-800-248-2844 
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Attachment 2 


<<Anmswer the pnone dy the second ring!>> 


"Good morning <afternoon, evening>, 
Thank you for calling PrimeTime 24. 
My name is 
How may ! help you?" 


if a customer wants iniormation: 


"PrimeTime 24 is a package of ABC, CBS, and 
NBC superstations for home satellite dish 
owners. It brings you ABC from New Yorlc 
(that’s WABC), CBS from Chicago (that’s 
BEM), and NEC from Atlanta (that’s WXIA). 
You'll get all the network programming like 
‘The Bill Cosby Show’, ‘60 Minutes’, and 
‘Moonlighting’, plus great syndicated shows 
such as ‘Wheel of Fortune’, ‘Oprah Winfrey’, 
and ’The People’s Court’. All three channels 
are in stereo on satellite F2, and the 
‘subscription rates are $49.95 for one year. 
$90 for two years, or $130 for three years.” 


> | 355° 


Jf a customer wanis to order service: 


L Ask, “Do you havea VideoCipher II descrambler?” 


_— “ — 
— —, 
If YES: | . If NO: ! 
"Have you had a "Tm sorry but we | 
“subscription. to cable / cannot install 
television in the last ' you without one.” 


cnree -‘montns?” 


If NO: If YES, say, 
"Without t your dish, can -"Tm sorry, but-we 
you receive a clear cannot authorize 
channel from ABC, your subscription 
CBS, or NBC?” to PrimeTime 24." 
If YES: | pt NO, x <p i hg 


' 


‘channels. tite ¥ 
to the next page.” 4 


"Which channels can you get 
without your dish?" 


You can install the customer for 
any channel which he cannot get. 
Proceed to the next page. 
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2. Ask, “Have you ever had any of our services before?” 


Pcp edt Cointy 3 


‘NO , then install him as follows: é af YES, 60 to the next Page. . 


pong Meee ON eS POLK on iia. eee ae ae Paar ar 


¢ Go to the Main Menu. . 
e Type "1" and press “enter”. 


¢ Type in the information, including the physical 
address of the dish, not the mailing address: 


get this number by "Ahh 
pressing “SET-UP"4& |] = =~. 
“1° while on a scram- 
bled station. 


¢ Press “enter”. 


e Press “enter”. 


‘This is the "CR" screen. You may choose to make a notation here before 
° you press “Enter”. If you do, then an asterisk ("*") must be placed after 
the name of the customer (using the "CM" screen -- see pg 14).» 


¢ Type "I" under the appropriate service code. 
«Subscriber service codes are listed on page 11.» 


¢ Go to Step 3 on page 10. 


XP 
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Attachment 3 


Federal law permits the satellite delivery of each network broadcast signal only 
for private home viewing. By law, a network’s signal may be delivered by satellite only 


to a home that cannot receive that signal with a conventional rooftop antenna from a 


local staticn and which has not received that network’s signal by cable within the last 90 


days. In connection with this requirement, I am going to ask you several questions to 


make sure your satellite dish qualifies for the network service you desire: 
1. First, do you use your satellite dish for private home viewing? 


Yes No 


Comment: If the answer is no, the potential subscriber is ineligible by law to 
receive any broadcast network service. If the answer is yes, then the following 
additional questions should be asked. 
2. Do you now or have you in the past had a conventional outdoor rooftop antenna 
installed and working at the address where your satellite dish is located? 
Yes No 


Comment: If the answer is no, then the potential subscriber, in all probability, is 


ineligible because under Section 119(d)(10) of the Act, an “unserved household” 
is one that cannot receive a measured Grade B with a "conventional outdoor 
rooftop antenna.” If the answer is yes, then the following should be asked, 
separately, as to each of the ABC, CBS and NBC Networks. 


Using the rooftop antenna, are you able to receive an adequate ABC Network 
signal which is substantially free of interference? 


Yes No 


Comment: If the answer is yes, then the potential subscriber is ineligible by law 
to receive that network, and the CSR should then ask the question (again, 
separately) as to CBS and NBC Network service. 

What is the specific problem you are having? 

Comment: This will help in verifying the subscriber's eligibility. 

What, in your opinion, is the reason you cannot receive an adequate ABC 
Network signal? 

Comment: The CSR may discover that the antenna is not working or that it has 


been disconnected, or that a defect in the subscriber's channel selector switch is 


the cause of the reception difficulty. 
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Attachment 4 


PRIME 
TIME 
24 


M2 Madison Avenue Sude 1S) New York. NY OU} 
(712) $99—460) Fes. (215) 599-2002 


Dear Subscriber: 


Because ABC has questioned your eligibility to receive WABC 
(ABC) as part of your PrimeTime 24 subscription, PrimeTime 24 is 
required to ask you to verify your eligibility in writing. 
Please take @ few minutes to read through the eligibility 


requirements and send back tie enclosed card within ten (10) 
days. 


Under the Satellite Mome Viewer Act of 1988, our customers may 
purchase subscriptions to ABC or other network programming via 
satellite, provided that they meet some eligibility rules: (1) 
the household where the dish is located cannot have subscribed 
to cable service within a period of 90 days prior to the 
household’s satellite subscriptivun and (2) the household is 
unable to receive an acceptable over-the-air signal from an 
ABC-affillated television station. 


An acceptable over-the-air signal means «a television picture 
that ie Cree vf “snow", “ghosting” and other objectionable 
interference when viewed without 4 dish through a typical 
rooftop antenna. 


Please return a signed copy of the enclosed eligibility 
verification card within ten (10) days. If we do not receive 
it, your service may be interrupted. 


Thank you for your cooperaticn. 


* ore °° —_es =e « _- Se 


1, We did not have a subscription to cable television in this household within 90 days before we subscribed to PrimeTime 24. 


2. We do not receive an acceptable over-the-air ABC signal with a typical rooftop antenna as a result of: ghosting __., snow —__, other 
interference ___. (check one or more as applicable). If other interference applies, please describe: 


If your household does not presently have a conventional rooftop antenna, please answer the above based on your past experience 
with a rooftop antenna at your household location. 
3. My PrimeTime 24 subscription is solely for personal use within my household. NE 


4. I represent that the above statements are true and correct. 
If the address on this card is a P.O. Box without a rural 


~— (please print) route number, ABC would also like a description of the 
Signature Date location of your household. That description will enable 
ABC to complete its view of your reception at your 
“ household. Please provide it in the following space: 
D 
R 
E 
: Code # Account # 


Date of Subscription 
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PRIMETIME 24 ADS 


BEST COPY AVAILABLE 
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ALLTH 


YOU NEED IS ON 
PRIMETIME 24. 


| I you love football, youl get a big kick out of PrimeTime 24's 
fall schedule. We have enough games and excitement to 
satisfy even the die-hard fan. Including: 


@ Over 100 games on PT East, PT West and FOX! 


@ The only place you can get all 10 playoff games. 
@ The only place you get SuperBowl XXX! 


@ Monday night football 
@ Thanksgiving Day Games. 


@ Late-Season Saturday double headers. 


Plus your favorite network 


ing from 7 major 


Programming 
Cities: movies, drama, comedy and news...with a choice 
of Eastern and Pacific viewing times so you never miss 
a shows All ina dagle, complete actwedk package 


PrimeTime 24-Your network and football 


connection. 


Call one of our packagers or order directly from us: 
1-800-883-PT24 


See af the action 
on 4, G4 
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PRIMETIME 24- 


DAA itooky # Cyt 
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BEST COPY AVAILABLE 


“It’s a deal 
You'll watch Frasier at nine and Ill watch 
Home Inmgprovement it twelve “With PT Ease and PT West 
. '} simple ) 


Vo 
Watch Frasier on Eastern/Centval time ro z & > Watch Home Improvemen: on Pacific ume 
Great things happen when East and West work ‘More syndicated shows, soaps anc ralx 
together and PrimeTime 24 proves it, with our shows to choose from 
‘ : . ° , 
PT East/PT West combo. And now PrimeTirne 24 ‘Crystal clear signal and our commitment: 
is the only provider of programming on to preemption-fee network programming 
Eastern/Central time and Pacific time. [f you SavE 24% 
ualify* you'll get your favonte prime time shows ! 
ay dePagdet, “te P App PT West To PT East or 
hike Frasier and Home Improvernent, twice a night, PT Fast ro PT West now! 


at two different times, so you can “ame shift.” 


Plus you get these other great combo benefit CALL US AT 
‘5 Great cities on two coasts-New York, 1-800-883-PT24. 
Los Angeles, San Francisco, Seattle and Qalergh Or call any of the manv distributors 
‘More spors -the NBA and coilege basketball who carry PT East and PT West in th<ir 
fom both coasts packages for other special prices! 


* ABC, CBS, NBC and FOX Channels ere ontv availabie: (1) for private bore viewing; (2) to households that cangot receive an acceptable off - air picture 
with the ase of a conventional rooftop antenna; and (3) in houscholds that have not received that network by cable television within the last 90 days. 


ee ee 
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BEST COPY AVAILABLE 


EXHIBIT C 


LETTER SENT BY 
PRIMETIME 24 TO ITS SUBSCRIBERS 


153 East Sled Stwet S9th Fier New York New York 10022 


Under a law known as the Satellite Home Viewer Act, many local network stations across the 
country are demanding that PrimeTime 24 terminate satcllite-delivered netwoxk programming. 
They may soon contend that you receive an “acceptable signal” from your local network station, 
and thus are incligible for service. 


These local network station(s) want to terminate service based upon a complex technical standard 
in the law—not based upon the quality of the picture on your TV set And you can't prove 


Sound crazy? It is} 
Shealdn’t the law focus on the quality of the picture you receive? 


As your seiellite programmer, PrimeTime 24 would like to provide you with a full range of your 


favorite actwork programming. However, that big broadcast 
interests dan’t undermine your ability to g most valued TV shows. 


tol) free 1-S88-SAVE MY TV £1-888-778-3698) 
Cougress. Ask sew to change the lew goveming setcilite-delivered nctwork television and 


television picture quality. Tel] them people deserve accces to satcilite actwork wievision if 


they have a “poor quality picture,” not if their television signal mects some technical icgz! 


e Teil them you don't went to lose the ability to sex programs like Seinfeld, ER, or Meudey 
‘Might Feothall. Ask Congress to establish « standard thet makes sense. The brosdcast 
industry bes atecked against you. Let's change the law so that your local actwork 

can cause the termination of your satellite network programming. 


367 


BEST COPY AVAILABLE 


The networks and their affiliztes are launching an aggressive effort to block reception of satellite 
network tclevision. 


Let’s not turn back the clock to th: days of poor quality reception and limited consumer choice. 


We need your immediste help in this effort. If you wish to retain al] of your satellite-delivered 
network services, Congress necds to bear from you sow. 


Please cal) tol] free 1-888-SAVE MY TV (1-888-728-3698) to find out how you can help 
change the current law. Thanks for your assistance and support ia this effort. 


LA Conse 


Chairman & CEO 


EXHIBIT D 


PRESENTATION BY PRIMETIME 24 
IN SUPPORT OF 
ITS COMMERCIAL ALTERATION PRACTICE 


OLE 


Presentation To 


| 153 East S3ed Street Karen S. Tardy 


Suite 2500 President 
| New York, New York 10022 
212-754-3320 


' 
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is about to change! 
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How your station can be uplinked, 
thus attaining superstation status 
and creating new revenue streams 


ele 


PrimeTime 24 was formed in 1986 to provide 

| TV's most popular programming to a surpris- 

| ing number of households in mostly rural 
areas unable to receive clear network signals, 

| informally called “white areas." 


EE 
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PrimeTime 24 uplinks three affiliate signals to the F2 
satellite, channels 2, 4, and 12, and scrambles them 
using General instrument's VC [i Plus technology that 
has the ability to authorize subscribers instantly. 


w 
) 
a 


PrimeTime 24 Commands a Vital Segment 


Of The Home Satellite Market 


¢ Over 1.7 million households own satellite 
dish systems with VCIl Plus descramblers. 


° 77% subscribe to network television -- 
1.3 million. 


e Close to two-thirds enjoy PrimeTime 24 -- 
~ 855,000 subscribers. 


a — 
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What PrimeTime 24 Supplies 


- 


@ WABC, New York City, the number-one station in the number-one 
“= television market. Owned and operated by Cap Cities/ABC. 


ab WXIA, Atlanta, CBS Affiliate, owned by Gannett Broadcasting, 
one of the largest broadcast station owners. 


© WRAL, Raleigh, NC, NBC Affiliate owned by Capital Broadcasting, 
“the number-one station in one of the fastest growing regions in the 


country. 


What Our Subscribers and Potentially Many 
Other Households Will Also Receive This Fall 


Three West Coast Stations Transmitting 
© ABC 
© CBS 
& NBC 


& and Fox, the fourth network. 
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The Leading Provider Of Network Television, 
PrimeTime 24 Is Distributed Nationwide Through... 


=> 26 well-known programmers and packagers, including: 
* HBO 


serving more than 855,000 satellite subscribers 
=} 200 US cable systems serving over 349,000 customers 


“> Nearly 20 cable systems in Central America and the non-US 
Caribbean serving close to 200,000 subscribers 


=> DirecTv launching now and expected to garner up to 10 million 
customers in the next five years of which PrimeTime 24 chan- 


_nels will have some share 
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PrimeTime 24 Subscribers Are Demographically an 
Desirabie To Key Advertisers . 


e Middle-aged, affluent homeowners are especially | 
prized by consumer electronics and automotive adver- 
tisers and direct marketers of all kinds. 


- 


PrimeTime 24 proposes to create a joint venture with your. 


station for the sale of all your advertising time on satellite 
feed. 


PrimeTime 24 Will Launch An Advertising Sales 
Program On Behalf of Six Channels 


~- —— ae —e — me te 


parts alone. 


Efficiency: 


By packaging the audience delivery of each station to advertisers, we | 
make the whole more attractive to potential advertisers than any of the | 


One sales organization 
Central traffic 

Central administration 
Central billing 

One sales overhead 


& 


_— —— ge - a 


PrimeTime 24 will manage these sales responsibilities and 
also manage all traffic and billing functions and provide 
assistance in organizing the technical aspects of this joint 
venture. 


How Your Station and PrimeTime 24 
Will Share In This Venture 


The Deal 


e All advertiser sales revenues to be allocated on weighted pro- 
| rata share of audience delivery (as measured by Nielsen 
coincidentals) 


e Station specific advertiser sales to be credited to that station. 


¢ Allocation of proceeds: 
e Venture to pay third-party sales commission and 
management fee. | 
| ¢- Station to be paid its out-of-pocket operating costs. 
| ¢ Balance to be shared 50% to your station and 50% to 


e Your stdtion and PrimeTime 24 to share 50/50 in all net profits. 


PrimeTime 24. 


| 
| 


i 
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Estimated Station Costs 


$100,000 


Year 1 200,000 - 300,000* 
Year 2 325,000 - 450,000* 
Year 3 400,000 - 700,000* 


*Depending on DirecTv, cable, and non-US subs. 


Estimated Gross Advertiser 
Sales Revenues 


Year 1 $ 500,000 to 900,000 
| Year 2 $ 812,000 to 1,350,000 
Year 3 $1,000,000 to 2,100,000 


4 


a 


] | Benefits To Your Station 


| 
Attain superstation status, making your signal available throughout the. er) ee 
US and beyond. _ +4 a 
| 
| 


, if: 

| Create a new, separate profit-contributing revenue stream. | a i 
Become a major player in the burgeoning home satellite industry. |: : | ‘& 

| BS 


Generate additional revenue from your uplink facility in fees charged =| o jj 
to PrimeTime 24.* “ae 


Share copyright fees.* 


Be EEE S& 


Station savings from allocation of personnel and overhead to satellite 
operation. 


*Where applicable. 
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EXHIBIT E 


THE FCC'S ANTENNA RULE 
47 C.F.R. $1.4000 


47 C.F.R. §1.4000 


§ 1.4000. Restrictions impairing reception of Television Broadcast Signals. Direct Broadcast 
Satellite Services or Multichannel Multipoint Distribution Services 


(a) Any restriction, including but not limited to any state or local law or regulation. 
including zoning, land-use, or building regulation, or any private covenant. 
homeowners’ association rule or similar restriction on property within the exclusive 
use or control of the antenna user where the user has a direct or indirect ownership 
interest in the property, that impairs the installation, maintenance, or use of: 


(1) an antenna that is designed to receive direct broadcast satellite 
service, including direct-to-home satellite services, that is one meter or 
less in diameter or is located in Alaska; or 


(2) an antenna that is designed to receive video programming services 
via multipoint distribution services, including multichannel multipoint 
distribution services, instructional television fixed services, and local 
multipoint distribution services, and that is one meter or less in diameter 
or diagonal measurement; or 


(3) an antenna that is designed to receive television broadcast 
signals, 


is prohibited, to the extent it so impairs, subject to paragraph (b). For purposes of this 
rule, a law, regulation or restriction impairs installation, maintenance or use of an 
antenna if it: (1) unreasonably delays or prevents installation, maintenance or use, 
(2) unreasonably increases the cost of installation, maintenance or use, or (3) precludes 
reception of an acceptable quality signal. No civil, criminal, administrative, or other 
legal action of any kind shall be taken to enforce any restriction or regulation 
prohibited by this rule except pursuant to paragraph (c) or (d). No fine or other 
ee eee Cae nr oe eee Ome Soe © renenamny Gly 
determine the validity of any restriction. 


(b) Ary restriction otherwise prohibited by paragraph (a) is permitted if: 


(1) cs mca scampi cay Ai ey obj at 
is either stated in the text, preamble or i 


restriction or described as applying tc that restriction in 2 document that 
is readily available to antenna users. and would be applied to the extent 
practicable in a non-discriminatory manner to other appurtenances. 
devices. or fixtures that are comparable in size, weight and appearance 
to these antennas and to which local regulation would normally apply; 
or 


(2) it is necessary to preserve an historic district listed or eligible for listing in 
the National Register of Historic Places. as set forth in the National Historic 
Preservation Act of 1966, as amended, 16 U.S.C. § 470a, and imposes no 
greater restrictions on antennas covered by this rule than are imposed on the 
installation.. maintenance or use of other modern appurtenances, devices or 
fixtures that are comparable in size, weight, and appearance to these antennas: 
and 


(3) it is no more burdensome to affected antenna users than is 
necessary to achieve the objectives described above. 


(c) Local governments or associations may apply to the Commission for a waiver of 
this rule under Section 1.3 of the Commission's rules, 47 C.F.R. § 1.5. Waiver 
requests will be put on public notice. The Commission may grant a waiver upon a 
showing by the applicant of local concerns of a highly specialized or unusual nature. 
No petition for waiver shall be considered unless it specifies the restriction at issue. 
Waivers granted in accordance with this section shall not apply to restrictions amended 
or enacted after the waiver is granted. Any responsive pleadings must be served on all 
parties and filed within 30 days after release of a public notice that such petition has 
been filed. Any replies must be filed within 15 days thereafter. 


(d) Parties may petition the Commission for a declaratory ruling under Section 1.2 of 
the Commission's rules, 47 C.F.R. § 1.2, or a court of competent jurisdiction, to 
determine whether a particular restriction is permissible or prohibited under this rule. 
Petitions to the Commission will be put on public notice. Any responsive pleadings 
must be served on all parties and filed within 30 days after release of a public notice 
that such petition has been filed. Any replies must be filed within 15 days thereafter. 


(e) ee ee ee eae 
poe ee ee ratir particula 
ens See -s with t i 

emance or use of ¢ s dedgued for over-douk sasipdon of video 
programming services shall be on the party that seeks to impose or maintain the 
restriction. 


(f) All allegations of fact contained in petitions and related pleadings before the 
Commission must be supported by affidavit of a person or persons with actual 
knowledge thereof. An original and two copies of all petitions and pleadings should 
be addressed to the Secretary, Federal Communications Commission, 1919 M St. 
N.W.; Washington, D.C. 20554 Copies of the petitions and related pleadings will be 
available for public inspection in the Cable Reference Room in Washington. D.C. 
Copies will be available for purchase from the Commission's contract copy center. and 
Commission decisions will be available on the Internet. 
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BERE AL COUNSE]! 


ORIGINAL + OF COPYRIGHT 


APR 28 1997: 
Before the 
COPYRIGHT OFFICE 
LIBRARY OF CONGRESS RECEIVED 
Washington, D.C. 20540 
in the Matter of sn 
) ° — tent 
Revision of the Cable and ) Docket No. 97-1 ; : 
Satellite Carrier ) iit «ST =] 
Compulsory Licenses } 
COMMENTS OF [ no. LO 


THE NATIONAL FOOTBALL LEAGUE 
The National Football League (hereinafter “NFL” or “League”) hereby submits its 
Comments in Copyright Office Docket No. 97-1, which addresses possible changes in the 
copyright licensing of broadcast retransmissions.’ 
The NFL's interest in the Proceeding 
The League holds the copyright in the telecasts of all Sunday afternoon NFL games. 
The Copyright Act grants the League, as copyright holder, the right to determine how those 
telecasts will be distributed. Because compulsory licenses qualify the League’s general right 
under copyright law to create and implement a distribution plan for its televised entertainment 
product, the scope of such licenses and the statutory limits that govern their implementation 
are of concern to the League. 
The Office has raised a number of questions dealing with both the cable and satellite 
carrier compulsory licenses. The League’s Comments, however, are limited to the Section 
119 satellite carrier compulsory license, which raises issues that are unique to the NFL and 


other sports leagues that have regionalized network television plans.” 


y See 62 Fed. Reg. 13396 (March 20, 1997) (the "Notice"). 


Z The NFL also licenses telecasts of Monday Night Football and other games on a 
nationwide basis. These Comments focus on Sunday afternoon games because Section 119 
satellite distribution (as actually implemented by Prime Time 24 and other carriers) disrupts 
the regionalized television pian that the League uses for such games, but does not have similar 
effects on “national” game telecasts. 
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Summary of the Argument 

The NFL’s objective in distributing its entertainment product is to ensure that as 
many fans (and potential fans) as possible have the opportunity to see NFL games, on 
television or in person. As a result, all regular season and post-season NFL games are 
televised by national broadcast networks or via ESPN or TNT. However, not ail fans 
receive the same NFL games. For business reasons described below, the League has 
opted to regionalize television distribution of its Sunday afternoon games and to “biack 
out” telecasts of any games that are not sold out 72 hours in advance in the area 
immediately surrounding the game site. The “blackout rule” and other components of the 
League’s television plan have been considered -- and endorsed -- on numerous occasions 
over the past 45 years by Congress, the FCC, and the federal courts.” 

The statutory restrictions embodied in the current Section 119 license are fully 
consistent with the League's television distribution plan. Satellite program packagers are 
given a limited right to distribute network signals to “white area” homes that cannot 
receive network signals over-the-air and do not subscribe to cable. Distribution of network 
signals via satellite to this limited class of homes is a useful supplement to over-the-air 
television distribution and makes NFL football available to viewers who could not 
otherwise receive it. 

As the Notice stated, however, “problems ... have arisen in the operation of the 


satellite carrier compulsory license." Satellite carriers have expanded their sales efforts 


¥ For example, the biackout rule has been repeatedly upheld by the courts and has twice 
estied a ssional approval. See, ¢.9., United States v. National Football League, 116 
F. Supp. 319, 325 (E.0. Pa. 1953); WTWY., Inc, v, National Football League, 678 F.2d 142 
(11th Cir. 1982). See aiso 15 U.S.C. § 1292 and Pub. L. No. 93-107, 87 Stat. 350 (1973). 


Y Notice at 13399. 
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far beyond the narrow limits that Section 119 places on their distribution of network 
signals. Based on its investigation of unlawful interception of NFL telecasts by commercial 
establishments over the past several years, the League believes that certain satellite 
carriers, such as PrimeTime 24, have routinely solid network signals to commercial 
establishments and to persons who already receive network signals, in each case in 
violation of the law. By doing so, the satellite carriers have illegally undermined the 
integrity of the League’s television distribution plan.» 

The League’s perspective on these “compliance problems” differs from that of other 
program providers because the League has unique interests that cannot be satisfied by 
satellite carrier payment of royalties. To address its concerns, the League suggests that 
(1) stricter sanctions be imposed when satellite carriers violate the terms of the Section 
119 compulsory license, and (2) a new statutory provision be adopted to limit the network 
sports programming that satellite carriers can deliver pursuant to the Section 119 
compulsory license to the network sports programming that is available via the local 
broadcast affiliates in the viewer's home region. 

Arqument 
1. The League's Television Pian and its Benefits. 

In devising its Sunday afternoon television plan, the League has sought to balance 
television and in-stadium exposure to maximize both its national television audience and 
the local attendance of each member club. League economics, and the need to present 
the NFL's product in the most exciting way possible, require that this balance be carefully 
struck. 


¥ See Memorandum of the National Football League in Support of Plaintiffs’ Motion for 


a Preliminary Injunction, filed in CBS Inc... et ai. v. PrimeTime 24 Joint Venture, Case No. 96- 
3650-Civ-Nesbitt (S.D. Fla.) (Attachment A hereto). 


7 * 

The NFL generates most of its revenues from gate receipts and national television 
contracts. These two sources are both shared among League members, but not at the 
same rate. Gate receipts are split between the home and visiting clubs, with the home creed 
club receiving approximately 60 percent; revenues from the national television contracts 
are divided equally among the League’s member clubs. The League has entered into these 
revenue sharing arrangements to ensure that member clubs in smaller markets, such as 
Green Bay, may continue to compete on a “level playing field” with their rivals in larger 


markets, such as Chicago. If either of these two principal sources of NFL club revenue 


were threatened, the viability of small market teams would be imperiled. 

To enhance the ability of teams to draw at the gate, the League has adopted the 
“blackout rule". Under this rule, if a home game of a member club is not sold out 72 
hours in advance, the game is not televised in that team’s home territory. The rule is 
primarily designed to promote home game attendance and enhance the quality of the 
stadium experience.® It also enhances quality of the League’s telecast product, as a 
stadium filled with enthusiastic fans adds to the excitement and entertainment value of 
televised games. 

The NFL’s television plan also promotes team stability and fan loyaity. Two or 
three live Sunday afternoon games are shown on over-the-air broadcast television stations 
each week, in each television market in the country. Fans in Washington see a set of 


games chosen for the local market, which differs from the regionalized games offered to 


e Local attendance is important economically to each club. Some of the money spent 
by fans at NFL garnes -- for concessions, parking, novelties, and the like, as well as for tickets 
-- goes to the home club. This money helps the home club pay rent for its stadium, and pay 


coaches, players, and othe s whose efforts go into putting a competitive, appealing product 
on the field. 
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fans in Soston or in San Francisco.” These regionalized sets of games include the games 
of clubs based in the locai area and those of such clubs’ key rivals. The regionalization of 
telecasts thus directly enhances fans’ loyalties to their area teams and further protects the 
home gate. 

The League’s regionalized television policy represents a careful balance of 
competing interests that provides a solid foundation for League operations. If this balance 
is disrupted so fan attendance at games is decreased, the economic effects on the League 
and its clubs, and related effects on the quality of the League’s teievised and in-stadium 
product, are potentially far-reaching. The end result of such a change would likely be 4 
fundamental decrease in the quality of the League’s entertainment product. 


During its investigations of blackout violations by commercial establishments over 


the past three NFL seasons, the NFL has learned that satellite carriers have solid network 
programming to commercial estabiishments located in the heart of major cities, including 
the NFL communities of Buffalo and Detroit. By doing so, the satellite carriers have 
violated two explicit proscriptions in the Satellite Home Viewer Act -- one against selling 
network programming outside of “white areas” and the other against selling such 
programming at aij to commercial establishments. 

Unfortunately, these situations are not isolated ones where commercial 
establishments have slipped through the cracks of the satellite carriers’ ott.erwise tight 
Section 119 compliance program. As advertisements by satellite carriers operating 


y The same is true, to a more limited extent, of network telecasts of National Bask: tball 
Association, National Hockey League, Major League Baseball, and college football and 
basketball games. 


sane 
exclusively under the Section 119 compulsory license sho.s,” NFL football is a prime 
selling point for the carriers’ services -- with multiple games being offered in each market 
in addition to the regionalized telecasts available over the air on Fox and NBC. And since 
Section 119 requires satellite carriers to transmit the entire signal of the stations they 
carry, the advertisements do not mention blackouts, and the carriers may not enforce 
them under the current law.” 

if satellite carriers were adhering to the “white area” restrictions and simply 
bringing NFL football telecasts to unserved areas, the NFL would have no objection to the 
carriers’ activity. In such circumstances, the satellite carriers would provide additional 
exposure to supplement the League’s regionalized television plan. But rampant sales by 
satellite carriers in aiready-served areas -- bringing blacked-out games into markets where 
they should not be received -- have undermined the plan's integrity. This is particularly 
galling v-nen the satellite packagers’ services are being sold in violation of law to 
com nercial establishments, who are also seeking to profit from this unlawful activity. 

As noted above, the League's blackout rule is designed to protect home 
attendance.” Both Buffalo and Detroit had home attendance problems in the years in 
which the blackout violations were discovered, even though both clubs made the piayoffs 


in those years. The Bills and Lions both believe that bars violating the blackouts 


¥ Examples of such advertisements are included herewith as Attachment B. 


2 in contrast, the NFL strictly observes blackouts in its satellite-delivered package of out- 
of-market games, NFL Sunday Ticket(TM), and prosecutes subscribers who intentionally seek 


to circumvent the blackout rule. See. ¢.9., National Football League v. Play-By-Play S.8., 
1995 WL 753840 (S.D. Tex. 1995). 


12 In the first case to uphold the League's blackout policy, the record demonstrated that 
when no such policy existed and non-sold-out home games were telecast in a club's home 
market, home attendance went down dramatically. See United States v. National Football 
League, 116 F.Supp. at 325. 
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contributed substantiaily to those problems. If (as one would expect) attendance were to 
worsen in years when the clubs were less successful, the clubs’ economic viability would 
be threatened -- in no small part because of satellite carriers’ violations of Section 119. 
reason, cannot attend their home club's games. When the illegal interception of NFL 
games depresses home attendance, it guarantees that blackouts wili not be lifted and that 
local fans who would have been ebie to see a sold-out game on free television will now be 
forced to pay to see the game at a bar, to violate the law themselves to get the game at 
home via satellite packagers’ pay services, or to forgo watching the game on television. 
None of these choices is fair or in the long-term interest of the League, its clubs, or its 


fans. 


3. Sports Leaques’ Ability to Regionalize Their Telecasts Must Be Protected if the 
Section 119 Compulsory License is Modified. 


The NFL strongly believes that, as is the case with the cable compulsory license, 
the satellite compulsory license must contain restrictions to protect regionalized sports 
television plans.’ The current “white area” provisions of Section 119, which balance the 
interests of satellite carriers, network affiliates, and copyright owners, would suffice if 
they were strictly enforced. Accordingly, the NFL supports retaining the current Section 
119 restrictions, but adding stiffer penalties for satellite carrier violations of the rules and 
simplifying the process for ensuring carrier compliance with the law. 

The League recognizes that satellite carriers will advance a different view. They 


— Section 76.67 of the FCC’s Rules contains such a restriction with respect to cable 
television systems. By virtue of Cable television's inherently local nature and because of the 
blackout protection afforded by Section 76.67, cable carriage of network stations does not 
have the same potential to undercut sports leagues’ regionalized television plans as satellite 
television. 


BR. 

will urge that the “white area” rules be ea... and attempt to justify easing the rules as a 
competitive necessity. In evaluating any such proposals, however, Congress and the 
Copyright Office must recognize that the “white area” restrictions are an elegant solution 
to a complex problem. They both allow network stations “to preserve the exclusivity of 
their programming in their market" and protect the interests of entities that sell 
programming to national networks or local stations for regionalized distribution. 
Syndicated programming makes up the bulk of this programming at the local jevel, while 
sports represents the biggest share of regionalized network programming. 

if restrictions on satellite distribution of network signals were eased, the royalty 
payments to network affiliates that are proposed by the Copyright Office would not satisfy 
all parties’ interests. Such payments would not necessarily be passed through to the 
hoiders of copyrights in network programs (such as the League), or to syndicators whose 
revenues would be impaired if they could no longer deliver in-market exclusivity ir, selling 
programming to network affiliates. And even if a royalty pass-through provision were 
included in the law, such payments would not compensate sports leagues for disruption of 
their reo lized network television plans -- especially if the disruption led to non- 
competitive teams on the field or undermined team stability. As a result, any major 
modification of Section 119 would have to include a number of specific provisions to 
protect all involved parties’ interests. 

In such circumstances, the interests of sports leagues with regionalized network 
television packages could be fully satisfied only by a new statutory provision limiting the 
network sports programming that could be delivered by satellite carriers without sports 


league consent. Satellite carriers would be allowed to deliver only the network sports 


a Notice at 13399. 
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programming that would be available to a viewer via his horne-market over-the-air 
' gffiliate“” This “no additional sports” restriction reflects the same balancing of interests 
as the “white area” restrictions embodied in current law and has a number of other 
virtues: it is simple and easy to understand; it can be implemented using existing 
technology; and it eliminates any need to incorporate the varying television policies of 
different sports leagues into law, or to modify the law if those policies change. Moreover, 
by its very nature, the proposed restriction preserves the integrity of the League's 
regionalized television pian, which has been repeatedly approved by Congress and the 
federal courts.1# 
Conctusion 

The importance of sports programming to viewers and to the broadcast industry 
justifies statutory protections for leagues’ regionalized network television distribution 
plans. No other type of programming poses the same set of issues at sports, and the 
unintended consequences that could flow from a failure to provide adequate protection for 


a As is currently the case under Section 119, satellite carriers’ delivery of network sports 
programming to “white ares” viewers would not need to be restricted, because such delivery 
would not interfere with leagues’ regionalized network television plans. 


if The NFL suggests that such a provision be adopted even if no other changes are made 
to Section 119, to address the situations of the few viewers located in major television 
markets who cannot receive network signals due to terrain shielding, electronic interference, 
or the like. 


od Satellite carriers have the ability to determine what programming viewers are able to 
receive vie Zip Codes. The NFL currently uses this Zip Code information to implement its 
blackouts on NFL Sunday Ticket, and other sateilite carriers could easily use it to implement 
@ “no additional sports” rule at low cost to the carriers. However, the carriers would aiso 


have to be required to do appropriate data checks to protect against subscriber cheating. 


i+ The NFL recognizes that other sports leagues sre also concerned with superstation 
delivery of ti..ir league programming. As all regular- and post-season NFL games ere shown 
on network television, the NFL does not face such issues and accordingly does not comment 
on such matters. 
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sports’ interests would be directly contrary to both settled law and the public interest. 
For these reasons, the NFL respectfully urges that the Copyright Office report 
recommend that Congress incorporate a “no additional sports” provision into the network 
compulsory license provisions of the Satellite Home Viewer Act, regardiess of any other 


changes to the law that may be made. 


Respectfully submitted, 


THE NATIONAL GUE 


Vice President-Law/ 
Enterprises, Broadcast & Finance 


April 28, 1997 
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IN THE UNITED STATES DISTRICT COLRT 
SOLTHERN DISTRICT OF FLORIDA 
Miami Division 


CBS INC., et ai., 
Plaintiffs, 
Case No. 96-3650-Civ-Nesbitt 
v. Magistrate Judge Johnson 
PRIMETIME 24 JOINT VENTURE, 


Defendant. 


MEMORANDUM OF THE NATIONAL FOOTBALL LEAGUE IN 


The National Football League ("NFL” or “League") submits this 
memorandum in support of plaintiffs’ motion for a preliminary injunction. As 
discussed below, the League is a program supplier to the major relevision networks 
and is the owner of copyright in all telecasts of Sunday afternoon NFL games during 
the regular season. Because the Leagues agreements with the networks require that 
different games be shown in different regions of the country, the importation ot 
distant signals poses a significant threat to the NFL's television plan. Specifically. 
this practice poses a substantial threat to the integrity of the Leagues local blackout 
of home games that are not sold out. It also undermines the League's sales of a 
supplementary, satellite-delivered package of game telecasts that includes games not 


broadcast locally, other than those subject to the local blackout. 
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7 7e NFL lelevision Plain 


The NFL is an unincorporated nonprofit association comer:sed 27 2. 
Temier l.uts that own and operate professional football teams. Dec!arat:on of NFL 
Vise Presicemt-Law Enterprises. Broadcast & Finance Frank Hawkins « Yawa:rs 
Sect + G2 The primary Susiness of the League and the member <!uts is the 
Sresentation of am entertainment product -- NFL championship crofessiora! 
roorball. [d. The NFL is divided into two conferences, the American and -he 
National, with fifteen (13) member clubs belonging to each. [d. 

All regular season and post-season games plaved by NFL clubs are 
televised either by NBC, fox, ABC, ESPN, or TNT. Hawkins Decl. $3. On Sunday 
afternoons during the regular season, games in which the visiting team is a member 
of the National Conference are televised by Fox and games in which the visiting 
team is a member of the American Conference are televised by NBC (ABC, ESPN. 
and TNT televise evening prime-time national specials). [g- The NFL is the owner 
of copyright in all regular season Sunday afternoon games telecast by Fox and NBC. 
Ld! 

The NFL has traditionally made all of its regular and post-season 
zames available on free broadcast television -- and a greater percentage of its total 
games than any other major professional sports league. Hawkins Decl. 94. For 


decades every regular season NFL game has been broadcast on at least a regionai 


| \, “he copyright owner. the NFL has the exclusive nght “io perform the copynghted «ork 
cuplicis {7 USC § i064) This nght also encompasses the ability to limit distribution of sts 
Aorks -- ¢z. geographically. See. ¢.g.. Steward v. Abend, 495 U.S. 207. 228-29 + 1990) 

nothing in the copyright statutes would prevent an author from hoarding all of his words during 
‘he term of the copynght’"): Fox Film Com. v. Doyal, 286 U.S. 123, 127 (1932) "The owner of 
the copynght. if he pleases. may refrain from vending or licensing and content himself with simply 
exercising the nght to exclude others from using his property. °). 


* 
7 


LOTT & FRIEDLAND. PA. © 22% Al‘harcera C.rcie © Suite £35 ¢ Coral Gables, Flonda 33.74 
303, 448-7299 © 1305, 446-019] telefacsimule 


We 


~-%-. alton No +p le &ec.-- Neer? + 
Mag:strate jadze —:72--- 


basis, and fans in each market have had available to them at least three arc 
sometimes aS Many as six games (of a maximum 15 games plaved) each week. [3 

During the 1996 regular season, each Sunday afternoon two or three 
NFL games were Droadcast live by Fox and NBC in each television miarket in the 
countrv. Hawkins Decl. 95. For example, in Miami, on Sunday afternoons when 
the Miami Dolphins played an away game, three games -- including the Dolphins 
game -- were broadcast in the Miami market. [¢- When the Dolphins plaved at 
home, two games were broadcast -- including the Dolphins game if it was sold out 
and therefore not “blacked out” pursuant to longstanding rules, repeatedly upheld 
by judicial decisions, see pp. 4-5, below, that are intended to promote live attendance 
at NFL games. [d. 
The Blackout Rule 

The League's blackout rule provides that home games of NFL member 
clubs that are not sold out 72 hours in advance generally are not to be televised in 
that club's home territory. Hawkins Decl. [6. The rule promotes home game 
attendance and enhances the quality of both the stadium experience and the 
television programming, as arenas packed with lively fans add to the entertainment 
value of the event. Id. | 

The blackout rule is an integral part of the League's revenue sharing 
arrarigements. Hawkins Decl. 7. The NFL generates most of its revenues from 
two sources -- gate receipts and national television contracts. Id. Gate receipts are 
split between the home and visiting clubs, with the home club receiving 
approximately 60 percent; revenues from the national television contracts are 
divided equally among the 30 member clubs. Id. The League has entered into these 


revenue sharing arrangements to ensure that member clubs in smaller markets 


3 
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such a5 Green Bay, may continue to compete on a ‘evel plaving field with :te:r 
va.s im .arger Markets, such as Chicago. [qd If either of these two principal sources 
ot revermue were threatened, the Leagues ability to ensure the viabilitv of smail 
Market teams would De imperiled. Id. 

Experience has shown that, without the blackout rule, home 
attendance would decline and, with it, so would shared gate receipts. [d. The 
League also has reason to be concerned that games played before small crowds 
would have less entertainment value, which in turn would cause nationwide 
television audiences to decline. [d. 

The blackout rule has been repeatedly upheld by the courts and has 
twice received congressional approval. See e.g. United States v. National Football 
League, 116 F. Supp. 319, 325 (E.D. Pa. 1953) (“reasonable protection of home game 
attendance is essential to the very existence of the individual clubs, without which 
there can be no League and no professional football as we know it today”); Blaich v. 
National Football League, 212 F. Supp. 319 (S.D.N.Y. 1962) (denying motion for 
preliminary injunction against local blackout); 15 U.S.C. § 1292 (declaring that 
pooled television rights agreements may not contain any territorial restrictions 
“except within the home territory of a member club of the league on a day when 
such a club is playing a game at home"); Pub. L. No. 93-107, 87 Stat. 350 (1973) 
(prohibiting blackouts of home games sold out 72 hours in advance). 

More recently, the Eleventh Circuit has been among the courts to reject 
challenges to the blackout rule. See e.g. WIWYV. Inc, v. National Football League 
673 F.2d 142 (11th Cir. 1982) (upholding validity of blackout’ rule in rejecting 


challenge by television station located outside blackagt area but whose signals 


cenetrated area); Stoutenborough v. National Football League, 59 F.3d 580 (6th Cir 
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i¥¥3) \attirming dismissal of challenge to blackout policy brought under Amer:cans 
with Disabilities Act); Hertel v. City of Pontiac 470 F. Supp. 603 /E.D. Mich. 1975: 
rerecting Egual Protection challenge to blackout rule). 

In addition, the federal courts have repeatedly enforced the blackout 
rule in copvright infringement actions brought by the League. In every instance. the 
courts have upheld the League's right to implement the blackout of a local game 
See e.g, National Football League v. McBee & Bruno's, Inc. 792 F.2d 726 (Sth Cir. 
1986); National Football League v. Rondor, Inc. $40 F. Supp. 1160 (N.D. Ohio 1993). 
In fact, no fewer than six different judges of this Court have permanently enjoined 
commercial establishments from showing blacked out home games of the Miami 
Dolphins.2 
NEI Sunday Ticket™ 

In the most recent of these cases, the Court also enjoined 
establishments from showing other “out of market" games, Le. games not locally 
broadcast involving teams other than the Dolphins. These games are legally 
available only to subscribers of a satellite television package of NFL games known as 
‘NFL Sunday Ticket™.” Hawkins Decl. ¢ 10. The package includes all regular 
season Sunday afternoon games except those not shown in a local area pursuant to 
the blackout rule. Id. NFL Sunday Ticket™ was first made a... to residential 
and commercial satellite dish antenna owners in 1994. [d. 

By purchasing NFL Sunday Ticket™, subscribers gain access to NFL 
games that otherwise are unavailable to them because they are broadcast only in 
other television markets. Hawkins Decl. il. For the 1996 season, the subscription 


rate for residential use was $159; the rate for most commercial establishments 


: True and correct copies of final judgments in those lawsuits are attached as Exhibits A-F of 
the Hawkins Declaration. 
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ranged trom 3449 to 31.999. depending on fire occupancy code. [d. Revenues irom 
sales of NFL Sunday Ticket™ subscriptions are divided equally among the NFL 
clues. [d. 

To protect the value of its investment and the investment made >v 
legitimate NFL Sunday Ticket™ subscribers (as well as to ensure control over she 
public distribution and performance of its copyrighted works), the NFL has sterred 
up an already active copyright enforcement program. Hawkins Decl. 712. In the 
last three vears alone, the League has brought approximately 30 lawsuits against 
more than 200 commercial establishments in federal courts across the country 
‘including this Court). Id. 

PrimeTime 24 

Through its enforcement program, the NFL has found that a number 
of commercial establishments have used illegal subscriptions purchased from 
PrimeTime 24 and other satellite carriers to show NFL games that were not 
broadcast locally, including blacked-out Dolphins home games. Hawkins Decl. { 13. 
Based upon its experience in its enforcement program, the NFL believes that buving 
subscriptions to network programming provided by PrimeTime 24 and other 
satellite services is one of the principal means bars and other commercial 
establishments use to circumvent the League's blackout rule. [d. 

By subscribing to one or more of the network affiliate packages offered 
by PrimeTime 24, satellite dish owners can receive many games in addition to those 
\aat they can receive with an off-air receiving antenna or through their cable 
subscription. Hawkins Decl. ¥ 14. For example, a satellite dish owner in Miami may 
receive -- in addition to the NFL games shown by the Fox and NBC affiliates in 


Miami -- games shown by the Fox and NBC affiliates in New York, Los Angeies. and 
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other markets. Id- Although there may be sonie overlap between the games Ce:rz 
shown in Miami and those being shown in these other markets, we estimate that 
illegal subscribers to just one PrimeTime 24 network affiliate package are able to 
receive approximately half of all NFL Sunday afternoon games (and all or nearlv 3!/ 
those most in demand). [d. 

Access to increased NFL football has been prominently featured by 
PrimeTime 24 in its marketing and advertising materials. Hawkins Decl. { 13. 
Indeed, one magazine advertisement boldly proclaims that: “ALL THE FOOTBALL 
YOU NEED IS ON PRIMETIME 24.” Hawkins Decl., Exh.G. The advertisement 
explains that “over 100 games [are available] on PT East, PT West, and FOXNET.” Id. 
Another advertisement boasts that “with PT West and PT East” subscribers receive 
“more NFL games.” Hawkins Decl., Exh. H. 

Were PrimeTime 24 selling only to “unserved households.’ 
subscribers of one of their network packages would be receiving the same amount of 
NFL football as anyone else -- they simply would be receiving it from different 
affiliates. That PrimeTime 24 markets expanded access to NFL football and other 
programming is further evidence that it has strayed far from its statutory charter. 


CONCLUSION 


The sale by PrimeTime 24 of illegal subscriptions of its network affiliate 
packages to commercial establishments and to “served” households harms the NFL 
in a number of ways -- most notably, by providing a means to circumvent local 
blackouts and by reducing demand for NFL Sunday Ticket™. Hawkins Decl. 9.15. It 
PrimeTime 24 is not enjoined, the problem will grow as word spreads among 


satellite dish owners. Id. 


_ 
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For the foregoing reasons, plaintiffs motion for a preliminary 


cmuncnon sRou.d Ce granted. 


Date: March 1S, 1997 Respectfully submitted, 
LOTT & FRIEDLAND, P.A. 
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DECLARATION OF FRANK HAWKINS 


| 1. I am Vice President-Law/Enterprises, Broadcast & Finance for the 
National Football League (the "NFL" or “League"). Since I started with the League in 
1993, I have been actively involved in television matters. 

2. The NFL is an unincorporated nonprofit association comprised of 

30 member clubs that own and operate professional football teams. The primary 
business of the League and the member clubs is the presentation of an entertainment 
product - NFL championship professional football. The NFL is divided into two 
conferences, the American and the National, with fifteen (15) member clubs belonging to 
each. 


The NFL's Television P! 
3. Ali regular season and post-season games played by NFL clubs are 

televised either by NBC, Fox, ABC, ESPN, or TNT. Games televised on cither ESPN 

or TNT also are available simultaneously via over-the-air broadcast television in the 


markets of the two participating teams, subject to the home area blackout discussed 
below (see {{ 6-8). On Sunday afternoons during the regular season, games in which 
the visiting team is a member of the National Conference are televised by Fox and 
games in which the visiting team is a member of the American Conference are televised 
by NBC (ABC, ESPN, and TNT televise evening prime-time national games). The NFL 
is the owner of the copyright in all regular season Sunday afternoon games telecast by 
Fox and NBC. 

4. The NFL has traditionally made available on free broadcast 
television all of its regular season and post-season games and far more of its total games 
than any other major professional sports league. For decades every regular season NFL 
game has been broadcast on at least a regiona! basis, and fans in each market have had 
available to them at least three and sometimes as many as six games (of a maximum 15 
games played) each week. 

5. During the 1996 regular season, two or three NFL games were 
broadcast live by Fox and NBC each Sunday afternoon in cach television market in the 
country. For example, in Miami, on Sunday afternoons when the Miami Dolphins 
played an away game, three games -- including the Dolphins game — were broadcast in 
the Miami market. When the Dolphins played at home, two games were broadcast — 
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including the Dolphins game if it was not “biacked out" pursuant to the League's 
blackout rule. 
The Blackout Rule 

6. The League’s blackout ruie provides that home games of NFL 
member clubs that are not sold out 72 hours in advance generally are not to be televised 
in that club’s home territory. The rule promotes home game attendance and enhances 
the quality of both the stadium experience and the television programming, as arenas 
packed with lively fans add to the entertainment value of the event. 

7. The blackout rule is an integral part of the League’s revenue 
sharing arrangements. The NFL generates most of its revenues from two sources — gate 
receipts and national television contracts. Gate receipts are split between the home and 
visiting clubs, with the home club receiving approximately 60 percent; revenues from \e 
national television contracts are divided equally among the 30 member clubs. The 
League has entered into. j§.¢ -swe sharing arrangements to ensure that member clubs 
in smaller markets, such as Green Bay, may continue t. compete on a level playing field 
with their rivals in larger markets, such as Chicago. If these two principal sources of 
revenue were threatened, the League’s ability to ensure the viability of small market 
teams would be imperiled. 

8. Experience has shown that, without the blackout rule, home 
attendance would decline and, with it, so would shared gate receipts. The NFL also is 
concerned that the entertainment value of the League's television programming could be 
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impaired if games were no longer routinely played in front of enthusiastic sold-out 
crowds. 

9. For nearly two decades the League has brought infringement 
actions and taken other steps to enforce compliance with the blackout rule, and the 


federal courts in every instance have upheld the League's right to implement the blackout 
of a local game. In fact, no fewer than six different judges of this Court have 


permanently enjoined commercial establishments from showing blacked out home games 
of the Miami Dolphins and other games not locally broadcast without proper 
authorization (attached as Exhibits A-F are true and correct copies of final judgments in 
those lawsuits). 
NFL Sunday Ticker™ 

10. In an effort to increase consumer choice while still protecting 
League revenue-sharing arrangements, the League now makes available those games not 
locally broadcast to subscribers of a satellite television package of NFL games known as 
"NFL Sunday Ticket™." The package includes all regular season Sunday afternoon 
games except those not shown in a local area pursuant to the blackout rule. NFL 
Sunday Ticket™ was first made available io residential and commercial satellite dish 
antenna owners in 1994. | 

11. By purchasing NFL Sunday Ticket™, subscribers gain access to 
NFL games that otherwise are unavailable to them because they are broadcast only in 
other television markets. For the 1996 season, the subscription rate for residential use 
was $159; the rate for most commercial establishments ranged from $449 to $1,999, 
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depending on fire occupancy code. Revenues from sales of NFL Sunday Ticket™ 
subscriptions are divided equally among the NFL clubs. 

12. To protect the value of its investment and the investment made by 


legitimate NFL Sunday Ticket™ subscribers (as well as to ensure control over the public 
distribution and performance of its copyrighted works), the NFL has stepped up an 
already active copyright enforcement program. In the last three years alone, the League 
has brought approximately 30 lawsuits against more than 200 commercial establishments 
in federal courts across the country (including this Court). In every case that has been 
finally resolved, the Lezgue’s claims against all defendants have been sustained. 
PrimeTime 24 

13. Through its enforcement program, the NFL has found that a 
number of commercial! establishments have used illegal subscriptions purchased from 
PrimeTime 24 and other satellite carriers to show NFL games that were not broadcast 
locally, including blacked-out Dolphins home games. Based upon its experience in its 
enforcement program, the NFL believes that buying subscriptions to network 
programming provided by PrimeTime 24 and other satellite services is one of the 
principal means bars and other commercial establishments use to circumvent the 
League's blackout rule. 

14. By subscribing to one or more of the network affiliate packages 
offered by PrimeTime 24, satellite dish owners can receive many games in addition to 
those that they can receive with an off-air receiving antenna or through their cable 
subscription. For example, a satellite dish owner in Miami "nay receive — in addition to 
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the NFL games shown by the Fox and NBC affiliates in Miami -- games shown by the 
Fox and NBC affiliates in New York, Los Angeles, and other markets. Although there 
may be some overlap between the games being shown in Miami and those being shown 
in these other markets, we estimate that illegal subscribers to just one PrimeTime 24 
network affiliate package are able to receive approximately half of all NFL Sunday 
afternoon games (and all or nearly all those most in demand). 

15. | Access to increased NFL football has been prominently featured by 
PrimeTime 24 in its marketing and advertising materials. True and correct copies of 
two such advertisements placed by PrimeTime 24 are attached as Exhibits G and H. 

16. The sale by PrimeTime 24 of illegal subscriptions of its network 
affiliate packages to commercial establishments and to “served” households harms the 
NFL in a number of ways -- most notably, by providing a means to circumvent local 
blackouts (impairing attendance at NFL games) and by reducing demand for NFL 
Sunday Ticket™. If PrimeTime 24 is not enjoined, the problem will grow as word 
spreads among satellite dish owners. 

I declare under penalty of perjury that the foregoing is true and correct. 
Executed on March 7, 1997, in Washington, D.C. 


414 


- 
: on - . ~ - 
e ~ . * ~ 
: aed Ste oP > te a Se —— 


With PT West and PT E 


‘s and the other on Pagific time! 


If you qualify for PrimeTime 24 programming, 
enjoy both feeds and get the extra convenience of time shifting.” 


To great shows on the same night, the same time. What do you 407 Saye 245, Add ?T Wes? to PT Za: 


> > ° 
. y i _ a 
<~* Ey ¢ A . 
> ae Pee , 


When you Rave °T cast and ST West, your time conflicts are over — your . 
2 orite shows are on twice a night, at two different ames! With 77 =as: PT fas? to PT West m 


z TPT West, you'll ge: = 
+> Srée* Clies - New Yorx, Los Angeles, San Francisco Seatte fail F = 809: & Fa < ~ a “3 
~ Ralegh "2 25 
* Horie News~ the variety of local news anc specials Moke sure YOu i beth PT Eos? and PTY 
r ; 
ee, | _ In your package! Call vs or one o7 the many 
| *h or€ Sio0is © More teams, professio: d ssilege. More Nr. : 
| james More bAbNbal. neuding the Wort Senes Mow N2a cares, © wistTibUtOTS who carry PrimeTime 24 chan 
’ c wil “ . . ~ ~~ ° * ° ¢ 
gr 22% MA Bastebal o in their peckages for other special prices! 
Fart #6! 
3 


+ TSF Dyciciled Shows, Soaps and Taik Shows! 
+2} 223 of CryStal Ciear, Digital Stereo Programming 


PT © a2 S PT Owes 
“= ws 


eee 
, 


WH eX = 2H aT 
MZ Y Se owes So Agee eat : < New “on Nev ’on «= America 5 Network .< 


“Orme line 24's sammiite network sevwices a? evanadie 9 al oreas sere afMilacts “eTwork SgMacs are NC! Searty .cervec Coast > Coas 


as SR ee — 


BEST COPY AVAILABLE , 


—E— Ee 


Q ¢S2=-Ng | 
—————P SISsSiCnei 
aaa 

he 

Ime ee 

sate Frans Brune vt. Oliver McCall SAO-F 


: 
Th 5 ei 
Ele 
2 


3 
qeeeet 
ae 
i 

i 

; 


3 
+ 
PY 
E 


¥ 

TOT Ee 
: at 
rita 
iytai 
o2=3§ 
tabs 

| 


’ 
; 


Cun 41. 1%. 
11-20e Fgnt Maght at he Grex Weszem Fo 


| 


Hl 


! 


i 


Meee" 


5g 
rf 
I 


Lt 
234 
2 


7 
z 


= 


tf 
i 


f 
: 


[ 


a 
F 


ih 
: 


3 
- 


3 
' 
i 


~s at en a . * 
“ pr Z «s wes 
x ‘ “4 Ke ‘ 
: ; het <i _ 
7 ° z, ™ : ~< —— 
: o. 3 = a> a, 


FOOTBALL 


YOU NEED IS ON 


PRIMETIME 24. 


If rou jove football. vou'll get a big kick out of PrimeTime'2 
fall schedule. We have enough games and excitement 
satisfy even the die-hard fan. Including: | 


@ Over 100 games on PT East, PT West and FOX 

@ The only place you can get all 10 playoff gam 

@ The only place you get SuverBow! 30 

@ “Monday night football 

@ Thanksgiving Day Games. 

@ Late-Season Saturday double headers. 
Plus your favorite network programming from 7 major 
Cities: movies, drama, comedy and news...ith a choic 
of Eastern and Pacific viewing times so vou oever mus 
a show. All in a single. complete network package. 
PrimeTime 24-Your network and football connectio 
Call one of our packagers or oxder directly irom us: 


1-800 -883-PT24 


+ See all the action 
gst Ge 


i 


3 
f 
: 
2 
« 


SATELLITE ORBIT SEPTEMBER 19953 


STE 


i ltt AD 


BEST COPY AVAILABLE 


GENERAL COU 
OF CorvRIGHT 


eek APA = 1997 
LIBRARY OF COMERS RECEIVED 
Washington, D.C. 


In the Matter of 


Revision of the Cable and 
Satellite Carrier 


Compulsory License 


Docket No. 97-1 


ee ee ee ee ee ee ee ee 


COMMENTS OF THE OFFICE OF 
THE COMMISSIONER OF BASEBALL 


Robert Alan Garrett 

Jule L. Sigall 

ARNOLD & PORTER 

555 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 
Tel. (202) 942-5444 


Attorneys for the Office of 
the Commissioner of Baseball 


Of Counsel: 


Thomas J. Ostertag 

OFFICE OF THE COMMISSIONER 
OF BASEBALL 

350 Park Avenue 

17th Floor 

New York, NY 10022 


April 28, 1997 


417 


II. 


If Sections 111 And 119 Are Retained, 

Their Present Scope Should Not Be 

Extended To Encompass Every New 
Retransmission Technology .........sseeeceeees 


A. A Compulsory License Is A "Last 
Resort" That Should Be Used Only 
In Limited Circumstances ..........eese05:. 


B. Retransmissions Of Broadcast Signals 
Via The Internet Should Not Be Subject 
To New Or Existing Compulsory 
rrr rrrrrrrrrerrrerrrerereryrrree 


C. Retransmissions Of Broadcast Signals 
By Telephone Companies, Over Open 
Video Systems Other New Technology, 
Should Not Be Subject to New or 
Existing Compulsory Licenses.............. 


The Existing Compulsory Licenses Should 
Be Revised Significantly...........eceeccccees 


A. Copyright Owners Should Receive 
tion That Reflects the Fair 
Market Value Of The Works Subject to 


Compulsory Licenging.........6ssceeeeeeees 


B. Cable Systems and Satellite Carries 
Should Be Required To Compengate 
Copyright Owners For All Works 
That Are Retranemitted Pursuant 


To Compulsory Licensing.............. TT TT 


C. So-Called "Passive" Carriers Should 
Be Required To Share With Copyright 
Owners The Substantial Profits That 
They Receive From Exploiting Those 
De” «“WNGn 060006600666 6b 0000 C6ecCbCCE 


11 


12 


12 


15 


17 


418 


D. The Method Of Calculating Cable 
Royalties Should Be Simplified............ 


E. Cable Systems and Satellite Carriers 
Should Be Required To Comply With 
The Same Types Of Terms And Conditions 
That Are Normally Negotiated In The 
PTT TT TTTTrTrrTrrrrrrre 


FP. The Substantial Transaction Costs 
That Copyright Owners Must Now 
Assume In Connection With Compulsory 
Licensing Should Be Reduced And 
Borne More Equitably by Cable 
Systems And Satellite Carriers............ 


III. If Sections 111 And 119 Are Retained, 
The Existing Copyright Owner Groups 
Should Be Permitted To Adopt Tariffs 
Which Define The Rates and Terms of 


Compulsory Licensing. ......... cc ceeeeccccccces 


» £4 « 


419 


Before the 
COPYRIGHT OFFICE 
LIBRARY OF CONGRESS 


Washington, D.C. 


In the Matter of 

Docket No. 97-1 

Revision of the Cable and 
Satellite Carrier 


Compulsory License 


eee ON ee ae eee ee 


The Office of the Commissioner of Baseball, on 
behalf of the thirty clubs engaged in the sport of Major 
League Baseball ("Baseball"), submite the following 
comments in response to the Copyright Office’s “Notice 
of Public Meetings and Request for Comments" published 
at 62 Fed. Reg. 13396 (Mar. 20, 1997) ("Notice"). The 
Notice seeks comments on several issues related to the 
cable and satellite compulsory licenses in Sections 111 
and 119 of the Copyright Act. 17 U.S.C. §§ 111 & 119. 
The Copyright Office has sought comments to assist in 
the preparation of a report that Congress has requested 
in connection with the possible legislative 


reexamination of Sections 111 and 119. 


INTRODUCTION AND SUMMARY 
A fundamental principle of copyright is that 


commercial enterprises should not exploit copyrighted 
works without the consent of the copyright owners. 
Sections 111 and 119 represent exceptions to this 
principle. They permit “cable systems" (Section 111) 
and "satellite carriers" (Section 119) to retransmit, to 
their paying subscribers, the copyrighted programming on 
broadcast stations -- without obtaining the consent, 
indeed over the objection, of the affected copyright 
owners. 

There is no justification for continuing to 
exempt the cable and satellite carrier industries from 
normal marketplace negotiations. Cable operators and 
satellite carriers should be required to bargain in the 
marketplace for the copyrighted programming on broadcast 
signals, just as they now bargain for the copyrighted 
programming on non-broadcast signals. The Section 111 
and 119 compulsory licenses should be repealed. 

If, however, the Section 111 and 119 compulsory 
licenses are retained, their scope should not be 
broadened to encompass new retransmission technologies. 
In particular, Congress should not extend Sections 111 
and 119 to retransmissions made (1) via the Internet or 
(2) by telephone companies over open video systems or 
other new technology. Copyright owners should be 
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afforded the opportunity to develop these markets 
without government interference. 

Furthermore, if Sections ill and 119 are 
retained, Congress should significantly revise those 
provisions to achieve the following objectives: 

-- Fair Market Value. Copyright owners 
should receive compensation that reflects the 
fair market value of the works subject to 
compulsory licensing. Copyright owners should 
not be required to subsidize the corporate giants 
that now dominate the cable and satellite carrier 
industries. 

-- Compensable Programming. Cable systems 
and satellite carriers should pay fair market 
value compensation for ali of the programming 
that they exploit pursuant to Sections 111 and 
119. This includes programming distributed by 
the national broadcast networks and programming 
retransmitted on a local (as well as distant) 
basis. 

-~- *Paggive" Carriers. The passive carrier 
exemption (17 U.S.C.§ 111(a)(3)) should be 
modified insofar as it permits carriers to 
retransmit broadcast signals via satellite 
without paying any compensation to copyright 


owners. These carriers make a separate public 
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performance of the copyrighted programming on 
superstations and other broadcast stations. They 
profit from exploiting that programming and 
should be required to share those profits with 
the affected copyright owners. 

-- Rovalty Calculation. The current method 
of calculating cable royalties is needlessly 
complex, subject to abuse by questionable 
accounting methods, varies widely from cable 
operator to cable operator and fails to provide 
fair market value compensation. A per 
subscriber/per signal method similar to that 
found in Section 119 should be adopted. 

-- Jexrme and Conditions. Cable operators 
and satellite carriers should be required not 
only to pay a compulsory licensing fee; they also 
should be required to comply with terms and 
conditions that are typically negotiated in 
marketplace transactions, such as protecting 
exclusive rights granted other parties. 

-- TJrangaction Costs. Congress justified 
compulsory licensing as a means of reducing 
transaction costs. While this objective may have 
been achieved for cable operators and satellite 
carriers, the current system subjects copyright 


owners to substantial and unnecessary 
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administrative costs. These costs should be 

reduced as much as possible and should be shared 

more equitably by those who take advantage of 
compulsory licensing. 

Baseball believes that the above objectives can 
be achieved most efficiently through a system of 
"“tariffing.* Such a system would permit each of the 
existing groups of copyright owners -- subject to 
appropriate review -- to establish reasonable rates and 
other terms for the use of their works. Cable systems 
and satellite carriers would receive a compulsory 
license to retransmit broadcast programming as long as 
they complied with the approved tariffs. 


DISCUSSION 
The conditions that led to the adoption of 


compulsory licensing in the Copyright Act of 1976 no 
longer exist. The dramatic changes in the 
communications industry during the past twenty years 
make clear that compulsory licensing is a dinosaur that 
has outlived its usefulness. Sections 111 and 119 
should, therefore, be eliminated. At the very least, 
these provisions should not be expanded to new 
retransmission technologies. They also should be 


significantly revised to produce marketplace results and 
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to reduce the substantial administrative costs that 


copyright owners must now bear. 


I. If Sections 111 And 119 Are Retained, Their 
Present Scope Should Not Be Extended To 


Encompass Every New Retransmission Technology. 


A. A Compulsory License Is A "Last Resort* That 
Should Be Used Only In Limited Circumstances. 


The Copyright Act generally leaves the licensing 


of the copyright owner’s rights to the marketplace 
because that approach most efficiently serves the dual 
purpose cf copyright: to promote public access to works 
by providing incentives for the creation of those works. 
As che Copyright Office has correctly concluded, a 
compulsory license "represents a derogation from the 
basic copyright principles embodied in the Copyright Act 


that ensure to copyright owners the right to control the 


use of their creations... ." Cable Compulsory 
License: Definition of Cable Systems, 56 Fed. Reg. 
31580, 31582 (1991) (describing Section 111); gee Fame 
Publishing Co. v. Alabama Custom Tape. Inc., 507 F.2d 
667, 670 (Sth Cir.), gert. denied, 423 U.S. 841 (1975). 
As the Copyright Office aleo has concluded, *In 
our free enterprise, marketplace system, a government 


mandated compulsory taking of property rights is a last 
resort." Register of Copyrights, Report on the Cable 
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and Satellite Carrier Compulsory Licenses: An Overview 
and Analysia 154 (Mar. 1992). Indeed, the United States 
consistently opposes the use of compulsory license 
systems by other countries in order to maintain 
copyright protection for U.S. works. See Digital 
Performance Right in Sound Recordings Act of 1995; 
Hearings on H.R. 1506 Before the Subcom. on Courts and 


Intellectual Property of the House Committee on the 
Judiciary, 104th Cong., ist Sess. 157 (statement of 


Bruce A. Lehman). 

These principles require that the existing 
compulsory licenses should “not be given a wide scale 
interpretation which could, or will, encompass any and 
all new forms of retransmission technology." 56 Fed. 
Reg. 31580, 31590 (1991). Compulsory licenses should be 
granted only in limited circumstances, and only where an 
industry has demonstrated to Congress specifically that 
marketplace licensing mechaniems will not promote the 
purposes of the Copyright Act. 

Moreover, each new retransmission technology 
raises a different set of concerns as to how it will 
affect the rights of copyright owners; rationales 
underlying a compulsory license for one retransmission 
technology do not necessarily extend to others. 


Consequentiy, a separate determination of whether a 
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compulsory license is necessary must be made for each 
retransmission service. 


B. Retransmissions Of Broadcast Signals Via The 
Internet Should Not Be Subject To New Or 


Existing Compulsory Licenses, 
The Copyright Office should make clear that 


retransmissions over the Internet do not qualify for the 
existing cable compulsory license in Section 111 or the 
satellite carrier license of Section 119. In addition, 
the ease with which works can be disseminated worldwide 
via the Internet requires that copyright owners retain 
exclusive rights to retransmissions over this new 
medium, and thus a new compulsory license is unwarranted 
and unnecessary. 

Section 111 provides a compulsory license only 
for a “cable system", which is defined as "a facility 
located in any State .. . that in whole or in part 
receives signals transmitted or programs broadcast by 
one or more television broadcast stations... ." 17 
U.S.C. § 111(f). This definition requires that only 
community-based cable systems that both receive and 
tranemit signals within the same state are eligible for 
the Section 111 compulsory license. §ee 37 C.F.R. § 
201.17(k); Satellite Broadcasting Networks v. Oman, 17 
F.3d 344 (11th Cir.), cert. denied, 115 S. Ct. 68 
(1994). As the Administration’s Task Force on the 


National Information Infrastructure concluded, a 
facility that makes Internet retransmissions necessarily 
sends and receives transmissions nationally (indeed, 
internationally) and thus would not qualify for the 


cable compulsory license. Information infrastructure 


Task Force, The Report of the Working Group on 
Intellectual Property Rights 99 & n.309 (Sept. 1995) 


(hereinafter "NII White Paper"). 
Likewise, the Section 119 compulsory license does 


not apply to Internet retransmissions of broadcast 
signals. The NI] White Paper concluded that Section 119 
is inapplicable as long as the Internet retransmitter 
does not make use of a satellite. Id. at 99-100 n.310. 
The Copyright Office should clarify that Section 119 is 
never applicable to Internet retransmissions, regardless 
of whether satellite technology is involved. Obviously, 
when Congress granted Home Satellite Dish and Direct 
Broadcast Satellite operators a compulsory license, it 
did not intend to grant a compulsory license for 
Internet retransmissions simply because they involved 
some use of a satellite. 

Internet retransmissions also should not be 
granted a new compulsory license. The Administration 
specifically opposed compulsory licensing for the 
transmission of works via the Internet: "The Working 


Group finds that, under current conditions, additional 
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compulsory licensing of intellectual property is neither 
necessary nor desirable." NII White Paper at 52. This 
position was based on the principle that: 

Compulsory licensing disregards 

m-rketplace forces. Such licensing 

schemes treat all works alike, even 

though their value in a competitive 

marketplace would likely vary 

dramatically. It also treats all users 

alike. It alters the free market 

relationship between buyer and seller. 

Moreover, transaction costs -- and the 

attendant savings from compulsory 


licensing -- can be minimized in a 
digital environment. 


Id. 

The specific nature of the Internet makes 
compulsory licensing particularly inappropriate. 
Retransmissions via the Internet are quite different 
from retransmissions subject to existing compulsory 
licenses and implicate more than the copyright owner’s 
right of public performance. Internet retransmissions 
can be easily stored, edited and retransmitted by a 
recipient to other Internet users virtually anywhere in 
the world, almost simultaneously with the original 
retransmission. 

This real-time, global aspect of the Internet can 
be particularly harmful to time-sensitive programming 
such as sporting events. For example, a compulsory 
license for Internet retransmissions would ultimately 


permit real-time broadcasts of sporting events 
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throughout the world. This would significantly impact a 
growing source of revenue for U.S. sports leagues: the 
export of sports programming to foreign markets, which 
often broadcast games on a tape-delay basis and in 


condensed form due to time zone differences. 


C. Retransmissions Of Broadcast Signals By 
Telephone Companies, Over Open Video Systems 
Or Other New Technology, Should Not Be 
Subject To New Or Existing Compulsory 


Licenses, 
Baseball, as part of the Joint Sports Claimants, 


already has submitted comments to the Copyright Office 
on the issue of whether open video systems are entitled 
to the cable compulsory license. See Comments of Joint 
Sports Claimants in Copyright Office Docket No. 96-2 
(filed July 3, 1996). As explained in those comments 
(which are incorporated by reference), Congress never 
intended to grant compulsory licensing to open video 
systems. Moreover, the original policies underlying the 
Section 111 and 119 compulsory license are inapplicable 
to any other new retransmission technology offered by 
telephone companies, which are fully capable of 
negotiating for program rights with copyright owners. 
Congress should afford the marketplace an opportunity to 
develop licensing mechanisms for open video systems, as 
well as any other new retransmission technology operated 


by telephone companies. 
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II. The Existing Compulsory Licenses Should Be 
Revised Significantly. 


The Section 111 compulsory license was adopted 
more than twenty years ago and tailored to a then- 
embryonic cable industry comprised almost entirely of 
"mom-and-pop" businesses; it was, moreover, geared to a 
highly complex set of now-defunct FCC signal carriage 
rules. The Section 119 compulsory license was, in large 
measure, tied to Section 111 -- particularly in the 
amount of compensation that copyright owners receive and 
in the administrative mechanisms for collecting and 
distributing royalties. Both of these compulsory 
licenses require eubstantial revision to accommodate the 
dramatic changes that have occurred during the past 
twenty years. 


A. Copyright Owners Should Receive Compensation 
That Reflects The Fair Market Value Of The 


Works Subiect To Compulsory Licensing. 


Cable operators currently pay, for most of the 


broadcast programming that they retransmit, the royalty 
rates adopted by Congress in the 1976 Act (as adjusted 
in 1981 only to account for factors related to 
inflation). As the Copyright Royalty Tribunal correctly 
concluded, the statutory royalty rates are not the rates 


that 
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would result from full marketplace 
conditions if the compulsory license did 
not exist. The rates were established as 
a legislative compromise, they are 
arbitrary and they were intended to 
require only a minimum payment on the part 
of cable operators. 


Adjustment of the Royalty Rate for Cable Systems, 47 
Fed. Reg. 52146, 52154 (Nov. 19, 1982) ("CRT Rate 
Adjustment Determination"), aff'd, National Cable 
Television Association v. Copyright Rovalty Tribunal, 
724 F.2d 176 (D.C. Cir. 1983) (NCTA v. CRT). Ina free 
market, copyright owners would never “accept rates 
similar to those in the statute." 47 Fed. Reg. at 
52154. 

In its Rate Adjustment Determination, the CRT 
sought to determine the royalty rate that "copyright 
owners and users would agree upon in the absence of 
compulsory license and the presence of copyright 
liability." NCTA v. CRI, 724 F.2d at 183. The CRT 
concluded that the marketplace rate would amount to 3.75 
percent of a cable operator’s "gross receipts" for each 
“distant signal equivalent" ("DSE"). The 3.75 rate was 
affirmed by the D.C. Circuit, and Congress rejected the 
cable industry’s legislative efforts to overturn the 
rate. Furthermore, copyright owners and the cable 
industry have agreed on three separate occasions (in 
1986, 1991 and 1996) not to seek reconsideration of the 


3.75 rate. The 3.75 rate, however, applies only to 
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those signals that Form 3 cable operators were not 
permitted to carry under the former FCC signal carriage 
rules. 

When adopted by the CRT, the 3.75 rate translated 
to a monthly royalty, for the average Form 3 cable 
operator, of approximately 30 cents per subscriber per 
DSE. Today, the 3.75 rate translates to slightly more 
than 40 cents for the average cable operator. That 40 
cent rate is close to what cable operators pay on 
average for cable networks whose programming format is 
most comparable to that of a broadcast station, i.e., 
USA Network (35 cents) and TNT (54 cents); it is less 
than the 68 cents per sub fee that must be paid each 
month for the sports programming on ESPN. 

The royalty that cable operators now pay under 
the Section 111 statutory rates is substantially less 
than the 40 cent market rate. Depending upon a variety 
of factors, a cable operator may pay a statutory rate, 
for each DSE, of anywhere from a few cents to more than 
20 cents per subscriber per month. On average, cable 
operators pay less than 12 cents -- or less than one- 
third of the market rate. At the present time, the 
Section 119 rates also are well below marketplace. 
Satellite carriers now pay only 6 cents for network 
stations, 14 cents for "syndex-proof" superstations and 


17.5 cents for other superstations. 
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Cable operators and satellite carriers should pay 
fair market value for all the broadcast programming they 
retransmit. There is simply no policy justification for 
requiring copyright owners to continue subsidizing TCI, 
Time-Warner and the other corporate giants that now 
dominate the cable and satellite carrier industries. 
These companies profit from their commercial 
exploitation of copyrighted broadcast programming and 
should be required to share that profit in the same 
manner that they would be required to do so in a free 
market. The royalty rates in Sections 111 and 119 


should be revised to reflect market valuation. 


B. Cable Systems and Satellite Carriers Should 


Be Required To Compensate Copyright Owners 
For All Works That Are Retransmitted Pursuant 


To Compulsory Licensing. 
Currently, cable operators do not pay any Section 


111 royalty to retransmit broadcast programming supplied 
by the national networks ABC, CBS and NBC -- although 


they are required to pay compensation for programming 


distributed by the Fox network. See Distribution of 


1990, 1991 and 1992 Cable Royalties, 61 Fed. Reg. 55653, 
55659-60 (Oct. 28, 1996). The anomalous result is that 


Basebali may receive Section 111 compensation for the 
Fox broadcasts of the World Series but not for the NBC 
broadcasts of the World Series. In contrast, satellite 


carriers are required to pay for all programming 


434 


» 98 


distributed by all four national broadcast networks. See 
1289 Satellite Carrier Royalty Distribution Proceeding, 
56 Fed. Reg. 20414 (May 3, 1991). 

Cable systems, like sateliite carriers, 
commercially exploit the programming supplied by all of 
the national broadcast networks. Cable systems, like 
satellite carriers, should be required to compensate the 
copyright owners of all network programming. 

Compensation for network programming is 
particularly appropriate in the case of sports 
programming. In many instances sports programming is 
broadcast by networks on a regional basis, j.e., 
different games are shown in different parts of the 
country simultaneously. In these cases the stated 
justification for cable systems not paying for network 
programming -- that the copyright owner intended 
nationwide distribution which the cable system is 
facilitating -- does not apply. Indeed, the 
retransmission of these signals into certain markets 
would contravene the intent of the copyright owner. 

Likewise, cable systems and satellite carriers 
should be required to pay compensation when they 
retransmit a broadcast station into its "local service 
area." The ability of a cable systems to retransmit 
"local stations locally" is a major factor enhancing the 


attractiveness of cable to consumers. Satellite 
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carriers also believe that they must offer loca) 
stations locaily to gain substantial market penetration. 
Cable operators and satellite carriers profit off their 
exploitation of such local retransmissions and should be 
required to share that profit with the affected 
copyright owners. 

C. So-Called "Passive" Carriers Should Be 


Required To Share With Copyright Owners The 
Substantial Profite That They Receive From 


Exploiting Those Owners’ Works. 


There are currently five carriers that retransmit 


via satellite, to cable systems across the country, the 
copyrighted programming on selected superstations and 
network stations; three of these carriers are owned in 
whole or part by the nation’s largest cable operator, 
Tele-Communications, Inc., which generates annual 
revenues in excess of $5 billion. Each of these 
carriers makes a separate public performance of the 
copyrighted works on the retransmitted stations. 
However, relying on the "passive" carrier exemption in 
Section 111(a)(3) of the Copyright Act, none of the 
carriers pays any compensation whatsoever to the 
affected copyright owners. 

The carriers argue that copyright owners should 
be entitled to receive only the below-market 
compensation provided by cable systems under Section 


111. But this argument is contrary to fundamental 
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principles of copyright law. The carriers are making a 
separate use of the copyright owners’ works. They are 
commercially profiting from those worke.* and they 
should be required to share these profits with the 
copyright owners whose works they exploit. 
D. The Method Of Calculating Cable Royalties 
Should Be Simplified. 
The current royalty rate in Section 111 is 


calculated from specified percentages of each cable 
system’s “gross receipts from subscribers .. . for the 
basic service of providing secondary transmissions of 
primary broadcast transemittere.* 17 U.S.C. 

§ 111(d)(1)(B). Porm 3 cable operators pay royalties 
based on a highly complicated and technical formula 
derived both from FCC rules that were in place in 1976 
when the Copyright Act was passed and from adjustments 
made by the Copyright Royalty Tribunal in the period 


‘ For example, in 1996 the carrier that retransmite 
WGN-TV and two other superstations had earnings that 
were over 60 percent of ite revenues -- substantially 
above that found in other legitimate businesses. See 
1996 SEC Form 10k for United Video Satellite Group, Inc. 
at 30 (filed March 27, 1997). The United Video Satellite 
Group, Inc.'s UVTV division (whose sole business is 
retransmitting WGN, WPIX and KTLA to cable systems) had 
EBITDA ("Earnings before Interest, Taxes, Depreciation 
and Amortization") of $16,762,000 on revenues of 
$25,997,000 -- for an exceptional margin of 64 percent. 
As United Video’s 10k recognizes, *(f]inancial analysts 
generally consider EBITDA to be an appropriate measure 
of performance in the industries in which the Company 
operates." Jd. at 30 n.4. 
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since 1976. The complexity of the current calculation 
imposes unnecessary costs and burdens in determining how 
much cable operators must pay for particular signals. 
As a former Register of Copyrights correctly observed, 
Section 111 
is based on obsolete, outdated, and 
overruled FCC rules that applied to the 
cable industry as it existed in 1976 
. «» fand) has long become an archaic 
beast that produces results at odds 
with logic and sound copyright policy. 
; The result is a system with 
marked inequalities, inefficiencies, 
and illogic, which worsens every 


year 
as the old FCC rules and the reality of 
the marketplace diverge to an 


increasing degree. 

Ralph Oman, Statement Before House Subcommittees on 
Intellectual Property and Judicial Administration of the 
House Judiciary Committee 7-8 (Mar. 17, 1993) 
(describing Section 111). 

The current royalty calculation is also subject 
to manipulation by cable systems through questionable 
accounting methods, such as “tiering". §e¢ Raiph Oman, 
The Compulsory License Redux: Wili it Survive in a 
Changing Maxrketplace?, 5S Cardozo Arts & Ent. L. J. 37, 
46 (1986). Through "tiering" cable systems can package 
distant signals subject to the compulsory license in a 
"basic service" that is offered for a very low fee 
(which few if any subsecribers pay). This practice leads 


to illogical results where some cable systems pay as 
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little as a few cents per subscriber per month to 
retransmit certain distant signals, while others pay as 
much as 80 cents per subscriber per month for the same 
set of signals. _ 

Adopting a per subscriber/per signal rate, as in 
Section 119, would address many of the problems inherent 
in the current Section i111 royalty calculation. 
However, simplification of the rate must ultimately be 
consistent with the primary goal of ensuring that the 
rates reflect market valuation. Thus, any revision of 
the rate calculation must take account of the principles 
embodied in the 3.75% rate adjustment adopted by the 
Copyright Royalty Tribunal and affirmed by the D.C. 
Circuit. §ee 47 Fed. Reg. 52,146 (Nov. 19, 1982), aff'd 
gub. nom. NCTA v. CRI, 724 F.2d 176 (D.C. Cir. 1963). 

BE. Cable ems and Satellite Carriers Should 


Be Required To Comply With The Same Types Of 
Terms And Conditions That Are Normally 


Negotiated In The Marketplace 
The existing Section 111 and 119 compulsory 


licenses permit copyright owners to receive only a set 
license fee. In the marketplace, however, licensing 
agreements contain a number of important provisions in 
addition to a license fee. Cable operators and 
satellite carriers should be required to pay not only a 
license fee but also should be required to comply with 
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other terms and conditions that are typically negotiated 
in marketplace transactions. 

Por example, marketplace license agreements 
typically prohibit the carriage of certain games in 
certain markets, thereby preserving the exclusivity 
licensed to local broadcasters or others. Marketplace 
agreements also contain a variety of other terms, such 
as financial audits to ensure proper royalty payments 
and differing rates tied to various factors. 

Other compulsory licenses in the Copyright Act 
allow for the imposition of terms and conditions in 
addition to royalty rates. §ee 17 U.S.C § 114(f) 
(procedures for determining “terms and rates" for 
statutory licenses for certain digital transmissions of 
sound recordings); 17 U.S.C. § 115(c) (3) (B) -(D) 
(procedures for determining “terms and rates" for 
compulsory license for “digital phonorecord 
Geliveries"); 17 U.S.C. § 118(b)(3) (procedures for 
establishing “rates and terms” for certain noncommercial 
broadcasting compulsory license). Including such terms 
and conditions in the compulsory license will better 
approximate marketplace licensing of copyrighted works. 


FP. The Substantial Transaction Costs That 
Copyright Owners Must Now Assume In 
Connection With Compulsory Licensing Should 
Be Reduced And Borne More Equitably By Cable 


Systems and Satellite Carriers. 
Congress adopted compulsory licensing in large 
part to minimize transaction costs. To be sure, this 


objective has been achieved for cable operators and 


satellite carriers. Simply by submitting a royalty to 
the Copyright Office every six months, cable operators 
and satellite carriers may carry whatever programming 
they wish without engaging in any negotiations or 
incurring any other compulsory licensing-related costs 
(assuming they otherwise comply with applicable law). 
The situation is much different for copyright 
owners. The existing system of compulsory licensing 
subjects copyright owners to significant and unnecessary 
transaction costs. To receive their share of royalties, 
copyright owners must engage annually in negotiations 
with each other as well as in the development of 
expensive factual evidence necessary to help determine 
royalty shares. If negotiations do not produce 
agreement, copyright owners may then be required to 
engage in time-consuming litigation before arbitration 
panels, the Copyright Office and the U.S. court of 
appeals (the extraordinary costs of which are borne 


entirely by copyright owners). Throughout this process, 
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complete distribution of royalties is usually delayed 


for years. 

Countless hours and substantial costs also have 
been borne by copyright owners in connection with 
numerous proceedings before the Copyright Office and the 
FCC related to compulsory licensing; various rate 
adjustment proceedings; and monitoring compliance by 
cable operators and copyright owners with Copyright 


Office regulations. Copyright owners also pay the 
significant costs incurred by the Copyright Office in 
connection with the processing of statements of account. 
In short, the existing system requires copyright 
owners to divert enormous resources and pay literally 
millions of dollars each year to maintain compulsory 
licensing. Any revision of the compulsory licenses 
should have the objective of reducing these costs for 
copyright owners and having those who insist on 
compulsory licensing bear a more equitable share. 


IIl. If Sections 111 And 119 Are Retained, The 
Existing Copyright Owner Groups Should Be 
Permitted To ‘Adopt Tariffs Which Define The 


Rates And Terms Of Compulsory Licensing. 
The objectives described in Section II above 


would be achieved most efficiently if Congress adopted a 
system of tariffing. 
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“li copyright owners of the works retransmitted 
under Sections 111 and 119 are currently organized into 
a small number of separate ("Phase I") groups, such as 
the Joint Sports Claimants, Program Suppliers, | 
Commercial Broadcast Claimants, Public Television 
Claimants and Performing Rights Societies. Each of 
these groups should be permitted to adopt a tariff, 
which defines the terms and conditions under which cable 
operators and satellite carriers may retransmit the 
works encompassed by that group. Each such tariff may 
be made be subject to review, under Chapter 8 of the 
Copyright Act, to ensure that appropriate statutory 
objectives are satisfied. 

A tariff systex offers two primary advantages 
over the system now embodied in Sections 111 and 119. 
First, copyright owners would have the flexibility to 
set the types of rates and terms that are typically 
found in the marketplace. In contrast, cable operators 
and satellite carriers now pay royalties that are 
largely the product of government fiat; and, as 
discussed above, they are not required to comply with 
any other terms and conditions. 

Second, a tariff system would reduce transaction 
costs. It would avoid the expensive and cumbersome 
Phase I distribution proceedings because royalties would 


be paid directly to a particular copyright owner group. 
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It also would eliminate the substantial costs incurred 
by the Copyright Office, which currently has the 


responsibility for administering Sections 111 and 119. 


CONCLUSION 
The compulsory licenses in Sections 111 and 119 


should be eliminated. Cable operators and satellite 
carriers should be required to negotiate in the 
marketplace for the right to retransmit copyrighted 
programming on broadcast stations -- just as they 
negotiate in the marketplace for the right to retransmit 
copyrighted programming on non-broadcast services. 

If, however, Sections 111 and 119 are retained, 
their scope should be confined; they should not be 
expanded to include new technologies, such as the 
Internet and open video systems. In addition, Sections 
111 and 119 should be revised significantly (a) to 
reduce the substantial transaction costs that are now 
borne by copyright owners and (b) to ensure that those 
who exploit copyrighted works pursuant to compulsory 
licensing pay the compensation, and comply with the 
terms, that would prevail in a free marketplace. These 
goals would be accomplished most efficiently through a 


system of tariffing. 


Of Counsel: 
Thomas J. Ostertag 
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Respectfully submitted, 
OFFICE OF THE COMMISSIONER OF 


Jule L. Sigall 
ARNOLD & PORTER 

555 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 
Tel. (202) 942-5444 


Attorneys for the Office of the 
Commissioner of Baseball 


OFFICE OF THE COMMISSIONER 


OF BASEBALL 
350 Park Avenue 
17th Floor 
New York, NY 10022 


April 28, 1997 
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" GF COPYRIGHT j Professional Corporahons Chicago 
1850 K Street, N.W. Los Angeies 
a 2296 Miami 
APR 22 N97 me Newport Beach 
Facsimile 202-778-8087 New York 
Tallinn (Estonia) 
Washington, D.C. 
Seth D. Greenstein Assocated (Independent) Offices 
MCDERMOTT, WILL & EMERY , ev “yom 
iru tading the practice formerly carned on by Lee, Toomey & Kent 202-778-8088 Paris 
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April 30, 1997 


Office of the General Counsel 
Copyright Office No. 
James Madison Memorial Building 


Room LM-403 
First and Independence Avenues, S.E. 
Washington, D.C. 20540 


To Whom It May Concern: 


Please find enclosed fifteen (15) copies of a revised 
written statement of Mark Cuban of AudioNet, Inc., including 
minor corrections and amendments to the text and an original 


signature page. These should replace the comments submitted on 


April 28, 1997. 


Should you have any questions, please feel free to contact 


the undersigned at (202) 778-8088. 
Thank you in advance for your assistance. 


Very truly yours, 


MB four. 


Seth D. Greenstein 


Enclosures. 


Comment Letter Revise | | BENERAL na) 


| OF COPYRIGHT 
$7-1 | 
IZ United States Copyright Office APK 20 1997 
—— RECEIVED 
In the Matter of: ) 
Revision of the Cable and ) 
Satellite Carrier Compulsory ) Docket No. 97-1 
Licenses ) 
Statement of Mark Cuban 
President, AudioNei, Inc. 


On behalf of AudioNet, the largest broadcast network on the Internet, I 
would like to thank you for this opportunity to submit written comments 
concerning the copyright licensing of broadcast retransmissions. In particular, my 
comments will address the need to extend compulsory licensing obligations to 
broadcasts over the Internet. 


Summary of Testimony 


In the not-so-distant future, broadcast of video retransmissions via the 
Internet in high-quality, full-screen display, will become a technological and 
economic reality. If one of the goals of broadcasting is to reach the largest 
potential audience -- to increase the flow of information and to promote public 
discourse and speech -- then Internet broadcasting should be welcomed as a new 
market for broadcasters and rebroadcasters that benefits the public. Many of the 
same policies that have fostered the proliferation of cable systems also should be 
extended to Internet broadcast, and in particular the system of making broadcasts 
available for retransmission by compulsory licensing. Because Internet 
broadcasting generally obtains its revenues through advertising rather than 
subscriptions, a different royalty model should be adopted. Given the 
international scope of the Internet in contrast to the local nature of cable and 
satellite transmissions, “must carry" rules should not apply to Internet 
broadcasting. 
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Background of AudioNet 


AudioNet, at http://www.audionet.com, is one of the 50 most visited 


websites on the Internet. AudioNet broadcasts audio and video events in real 
time via the Internet, to anyone anywhere in the world who has a computer with 
audio capability and access to the World Wide Web. Attached is our most recent 
e-newsletter to give some idea of the breadth and nature of our service. 


Historically, AudioNet has broadcast several different types of audio events 


to the public: 


Network feeds of major league sporting events. For example, 
AudioNet carries live broadcasts of major sporting events such as the Super 
Bow!, World Series, NBA Playoffs, Stanley Cup playoffs and NCAA 
Basketball Championship games, as well as individual major league 
sporting events. 


Audio of cable television programming. Recently, AudioNet began 
24-hour audio simulcasting of C-SPAN I and II, including Senate and 
House proceedings. 


Local radio stations carrying talk radio programming, sports events 
and music. Listener comments indicate that people from all over the world 
tune in to hear broadcasts from their home towns, college sporting events 
from their alma mater, talk shows and interview programming, or types of 
musical formats unavailable in their local area. 


Conferences, such as press conferences, governmental hearings, 
shareholder meetings, etc. 


Live concert events of major, up-and-coming and alternative music 
artists. 


Internet Radio stations, including original music programming. 


The AudioNet Jukebox, featuring more than 1000 compact disc 
recordings from more than 30 recording companies, and hundreds of 
different artists. 


These broadcasts have been made possible by the development of streaming 
audio technology. Consumers initially experienced audio over the Internet by 
downloading entire files. This was extremely time-consuming and wasteful of 
disk space for the user. It also required the distribution and copying of each 
work to every user, resulting in the loss of some measure of control by the 
copyright owner over the work. 


Streaming technology vastly improved the Internet multimedia experience 
by permitting the sending of audio and audiovisual programming virtually in real 
time. The software establishes a temporary “buffer” of memory in the user’s 
computer random access memory, to which the Internet site downloads a few 
seconds of data. As the programming is played from the buffer, the Internet site 
replaces the played material with the next few seconds of data. The buffer 
continually is refreshed in this manner, resulting in a continuous real time 
playback to the user -- although only a few seconds of the programming actually 
reside on the user’s computer at any time. 


Recently, AudioNet has begun expanding its broadcasts into video 
programming. Our most ambitious effort to date, appropriately enough, was our 
real-time presentation of the National Association of Broadcasters convention in 
Las Vegas, including keynote speeches, press conferences and seminar 
presentations. Since this first event just three weeks ago, AudioNet has broadcast 
another 50 live video events, plus video program channels such as the MSNBC 
Game Show Network. 


At present, the technology permits display on on'y * small portion of the 
video screen, in less than full motion video. But just a short time ago, such 
broadcasting seemed beyond the reach of the average computer user. Today, it is 
on the desktop and in the home, on any Pentium PC with a 28.8k baud Internet 
connection, using browser software and Microsoft's NetS>\ow software, made 
zvailable to the public by free download. Computer hardware, digital video 
compression methods, modem speed and bandwidth are progressing full bore 
toward the capability of reproducing full motion video on a full video display 
screen in real time. The average consumer PC in 1998 will run at 200 MHZ or 
faster, and will have at least 32 megabytes of random access memory, extra video 
memory capacity, and 1aicroprocessors svecifically designed for reception and 
performance of video. Already, 56k baud modems are becoming the norm. 
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High-speed Internet connections such as ISDN to the home and T-1 telephone 
lines to office are becoming less expensive and increasingly common. It is casy 
to foresee, probably within two-to-three years, that the personal computer will be 
capable of displaying full screen real time television broadcasts with quality 
exceeding the current NTSC television standard, and well on its way toward 
implementing advanced digital television standards. 


Indeed, at the NAB convention, major comyuter and software vendors 
presented their vision of digital television delivery combining the experiences of 
television and interactive Webcasting, using the personal computer as the primary 
display platform. This trend toward convergence is evident in the recent merger 
of Microsoft and WebTV, and the announcement that Intel Corporation will begin 
enabling the inclusion of interactive elements in MTV telecasts, including artist, 
recording and concert information, which would be available to the user at the 
click of a mouse. 


AudioNet believes, therefore, that distribution of television programming 
via the Internet is not far away in our future, and that it will be of great benefit to 
the programmers and the public. But Internet Broadcasting isn't just about 
watching “Seinfeld” on your computer. 


We see the real value of Internet broadcasting in several key capabilities: 


° Virtual Ubiquity. The Internet makes television programming 
available to places where television signals cannot reach, at a lower 


cost than cable or satellite service. For example, many people 
currently are unable to receive television or radio signals in their 
offices, due largely to problems of signal strength or cost. Yet, each 
of these offices has a telephone system or high speed data network 
capable of carrying television and radio to the desktop computer. 
Increasing the availability of television to people during the work day 
serves the public interest -- much in the same way that cable and 
satellite service was deemed to serve the public interest by delivering 
television signals where over-the-air broadcasting could not reach. 
Thus, news, government proceedings and business information can be 
broadcast to the office environment efficiently and cheaply. 


Virtual Globalization of Localized Broadcasting. The Internet brings 
local experiences and interests to the international audience. It will 
enable users to watch local television programming from anywhere in 
the world. Former residents of Grand Forks, North Dakota, for 
example, would be able to see extensive local television coverage of 
the effects of the flood, rather than just rely on short network news 
blurbs. When a local high school football team is on its way to the 
state championship game, former residents from all over the country 
can tune in to the celebration. Government officials and political 
advisers will be able to obtain a better understanding of the local 
reaction to regional and national issues affecting their constituents. 
Traveling to another city? Check out the local weather and weekend 
events. The broad appeal of local programming has been one engine 
of success for AudioNet’s radio broadcasts. We fully expect that 
consumer interest and demand for local television programming will 
be a substantial factor driving the market for video broadcasts via the 
Internet. 


Virtual Universities. Governments, ecucational institutions and 
corporations are devoting substantial capital and efforts toward the 
use of computers in long-distance education. Western governors, for 
example, are focusing attention on the concept of a “Virtual 
University” to serve rural and remote regions. Such specialized 
programming easily and economically can be carried by the Internet. 
Only 65% of America has cable or satellite television service, but 
98% have telephones which facilitate access to the net and hence the 
broadcasts. Moreover, the national and international reach of the 
Internet makes niche and specialized educational television 
programming economically viable. 


Virtually Limitless Market. The Internet breaks down some of the 


most costly barriers to distribution of local and small-scale television 
productions. Programming can be transmitted to a global audience 
over the Internet at a very low cost. Any Internet Service Provider 
c*n become the equivalent of a broadcast network facility. With low 
cost and abundant transmission facilities, there is no limit to the 
number of virtual broadcast stations that can be created. Hence, 
more community interest channels can be developed and local and 
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special interest programming can be more commercially viable over 
the Internet than current cable access channels. 


Need for Compulsory Licensing 


In response to issue A.2 identified in the Federal Register Notice, AudioNet 
believes the need exists to preserve and extend a system of compulsory licensing 
for those who wish to broadcast via the Internet. The same reasons that spurred 
adoption of compulsory licensing regimes for cable and satellite services now 
commend their adoption for Internet broadcasting. Internet broadcasters are 
bringing important new capabilities to the marketplace, and have the potential to 
substantially expand the audience for a wide range of local and specialized 
television programming. This can only happen under a licensing system that 
facilitates access to programming at predictable and reasonable prices. 


The current licensing scheme was designed to eliminate the inherent 
logistical and economic difficulties and competitive disadvantages in negotiating 
and obtaining licenses to carry television programming on cable and satellite 
systems. With the advent of digital TV, expansion of satellite capacity, and 
advances of the technology on the Internet, it will be possible to broadcast a large 
number of television stations; however, it will be practically impossible to 
negotiate individual licenses with each carrier. In the future, licenses will not be 
limited to a few of cable broadcast networks, plus the existing local UHF and 
VHF stations. Broadcasting will expaid to include dual versions of each, the 
digital version and the analog version, plus the dual versions of channels that fill 
the ever expanding universe of television channels. It is not inconceivable over 
the next 10 years that more than 10,000 channels will exist. It would be 
impossible to negotiate licenses with even a substantial number of television 
program providers in the absence of a compulsory licensing system. 


Equally important, a small, young company such as AudioNet could easily 
be foreclosed from participating in Internet broadcasting in the absence of 
compulsory licensing. As the broadcasting industry consolidates, as program 
producers join together, and as large content providers extend their business reach 
into broadcasting and Internet systems, they may intentionally withhold the rights 
to their programming and use it to exploit new technologies to the exclusion of 
satellite cable, and Internet broadcasters such as AudioNet. This potentially could 
preclude the entry into the Internet market of small, entrepreneurial competitors, 
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and could hamper our company’s ability to license a wide variety of local 
programming over the Internet. 


To enable access to programming for Internet distribution, compulsory 
licensing is necessary. The establishment of compulsory licensing systems should 
lead to the development of practical means of such licensing, such as a collective 
administration system (similar to ASCAP or BMI for musical works), a 
clearinghouse (such as Copyright Clearance Center for publications) or the right 
of other retransmitters that already have obtained compuisory licenses to 
programming (such as cable or satellite systems) to sublicense their feeds to 
Internet broadcasters. 


However, the royalty model for the compulsory license to Internet 
broadcasters cannot be the same model applicable to satellite or cable systems. 
Internet broadcasters, to date, do not sell “subscriptions” as do cable and satellite 
systems. Like over-the-air broadcasters, AudioNet obtains revenues by selling 
advertising space on its web pages, based on the number of anticipated “hits” or 
visits to the AudioNet site. To date, AudioNet has been successful in its efforts 
to provide a wide variety of content to its audience, and to serve its advertising 
base. However, the concept of Internet advertising on websites is still rather 
new. AudioNet believes, therefore, that royalties for compulsory licenses should 
be based either as a low flat fee or as a small percentage of advertising revenue, 
and that the rates should reflect the experimental nature of Internet video 


broadcasting. 
“Must Carry" Rules Should Not Apply to Internet Broadcasting 


In response to question A.3, the purpose of "Must Carry” regulations is 
irrelevant in the context of Internet broadcasting. Cable and satellite systems 
serve audiences in specified geographical areas. By contrast, Intzrnet 
broadcasting by its nature is “without boundaries." It would likely be physically 
and economically impossible for any Internet broadcaster to carry all loca! 
channels in every market in which Internet access was available. 


Nevertheless, Internet broadcasters do serve the underlying purpose of the 
must carry rules, by promoting the national communications policy to ensure the 
widest possible dissemination of information from diverse and antagonistic 
sources, which is essential to the public welfare. See Turner Broadcasting 
System vy. Federal Communications Comm'n, 95-992, Slip. Op at 8 (March 31, 
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1997). Indeed, the availability of local programming via the Internet will 


strengthen local broadcasting by making its programming available to a wider 
audience. 


For these reasons, Internet broadcasters should be exempt from the must 
carry rules. 


Cable Compulsory License Should Extend to Internet Broadcasters 


As stated above, Internet Broadcasters need a compulsory license in order 
to establish this new expansive means of distribution. Congress has proved 
willing in the past to extend the cable compulsory license to new distribution 
means, as it did in 1994 for satellite broadcasters. The same should be done with 
respect to Internet bruadcasters. Any necessary amendments to 17 U.S.C. 


§ 111(a)(3) should be adopted to accomplish this. 


At this time, AudioNet believes that any response to the questions posed by 
the Copyright Office in section B.3 of the Notice will be preliminary. It is our 
view that there should be no restriction on the number of signals to be carried, 
because the technology and the market itself will provide any necessary limits. 
For example, the server of a particular service may or may not be able to 
accommodate a large number of video channels and, so, will provide a natural 
restriction on the number of channels to be carried. Similarly, the number and 
selection of channels may be limited by the ability of the Internet broadcaster to 
attract advertising to its service for that particular channel. 


As to the method of royalty, clearly there would be a great benefit to the 
Internet broadcaster if a maximum capped fee were adopted that could then be 
apportioned among the channels according to the number of hits to the particular 
channel. This could be expressed as a reasonable flat fee for all channels or 
percentage of advertising revenue attributable to each channel. 


The experimental and entrepreneurial nature of Internet broadcasting 
suggests that the compulsory license should be set in perpetui.y, or at mini mum 
for 20 years, to allow development of the Internet broadcast market. AudioNet 
believes that a significant period of time will be needed, first, to develop and 


“prove out” the technology; second, to allow the technology to penetrate into the 
marketplace such that a substantial number of consumers will be able to receive the 
broadcasis; and, third, to permit the business model for Internet broadcasting to take 
hold and prove itself to be viable. We suggest that Internei broadcasting, for an initial 
period of at least 12 years after its inception, should be subject to minimal regulation 
and low royalty payments. Royalty rates could be re-evaluated thereafter, once it 
eee ee eee 
viable as a long-tenn business model. 


Conclusion 


Internet broadcasting offers local broadcasters the potential to reach a large 
internauonal audience in a way thai will enhance the broadcasters themselves and the 
broadcast market m general. AudioNet believes that this market cannot develop 
unless compulscry licensing is available. Therefore, the cable compulsory license 
should be extended and expanded to include Internct broadcasters. 


Although Internet television broadcasting is still under development, it is not too 
early to begin to craft the legal regime to support its realization. We therefore thank 
ee a a ee 


— — 
(Wh Uf 


Mark Cuban 
President 

AudioNct, Inc. 
2914 Taylor Street 
Dalias, Texas 75226 


Voice: (214) 748-6660 ¥ !o2d, 
Fax: (214) 748-6657 
Email: mcuben@audionet.com 
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FHEFFHHH+t+tt+tt+tt++++tet+ 
FEATURED EVENT - NEW ORLEANS JAZZ AND HERITAGE FESTIVAL 


April 25 - May 4 - 11:00 am - 7:00 pm 

From April 25th through May 4th, WWOZ will be the exclusive broadcaster of the New 
Orleans Jazz and Heritage Festival, the internationally renowned music festival that draws 
thousands of people from around the worid. Can't make it to the Crescent City? Join 
AudioNet for the event that Life magazine has called “the country’s very best music 
festival,” featuring 28 live performances from the festival covering Blues, Traditional Jazz 
and Contemporary Jazz. For a complete schedule of artists and performance times, go to: 
http://www.audionet.com/concerts/heritage/ 


FEEHEEHEHHE+FE +++ +++ +F+4H 
VIDEO EVENTS WITH —= NETSHOW 


Mon. April 28 - 4:00 pm 

Bill Gates - Microsoft Intranet Technology Seminars 

Bill Gates comes to the Greatlakes District! If you’ve ever been confused as to how to apply 
the Internet in your organization, then register for one of these three events in Detroit, with 
keynote speech by Bill Gates. Check them out LIVE using Microsoft NetShow. 
http://www.audionet.com/video/netshow/greatlakes/ 


Mon.-Tues. May 5 - 6 

Red Herring Venture Market West 

At Venture Market West you'll meet CEOs of the most promising privately-held technology 
companies as they present their business plans and marketing strategies to key members of 
the investment community. If you can’t make it to the conference, you can see and hear the 
following events with Microsoft NetShow. 

http://www.audionet.com/video/netshow/ 


Mon. May 5 - 10:15 am 
Opening remarks by John Doerr of Kleiner, Perkins, Caufield & Byers 


Mon. May 5 - 3:15 pm 
Keynote address by Greg Maffei, Treasurer of Microsoft 


Tues. May 6 - 3:15 pm 
Industry Panel: Virtual Wall Street. Making sense and dollars of on-line stock trading. 


Tues. May 6 - 6:45 pm 
Closing remark: a panel discussion looking back at the new ideas and business models 
presented at Venture Market West. 
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Sat. May 17 - 7:00 pm 

Listen to a Private Session with Merril Bainbridge, sponsored by WorldLink, 104 KRBE 
and the Art Institute of Houston. 

http://www.audionet.com 


FHF Httt+ ttt ttt tt+t+tetet 
SPORTS 


Ongoing AudioNet sports just got cooler! Stanley Cup action has hit the ice. Listen to 
complete live coverage of all the games of the NHL Stanley Cup playoffs on AudioNet. 
Find out who'll take home Lord Stanley’s Cup. 


Wal 8 veteran Hite Lomious urge Nis team to victory in bis inst season or will the Dallas 
Stars continue their winning streak? 


AudioNet is the only place you have to go to hear all the excitement! Visit the AudioNet 
NHL page for a complete listing of match-ups and game times. 
http://www.audionet.com/sports/nhi/cup/ 


Sat. April 26 - 3:00 pm 

Sun. April 27 - 9:00 am 

Tomorrow’s NFL stars are playing World League Football today and you can hear every 
game of the season. Saturday the Frankfurt Galaxy take on the Barcelona Dragons. Sunday 
it’s the Rhein Fire against the Amsterdam Admirals. 
http://www.audionet.com/sports/wi/ 


Sat. April 26 - 9:30 pm 

Don’t miss the finals of the Men's Volleyball 1997 PowerBar/Mountain Pacific Sports 
Federation Tournament as Stanford takes on UCLA. Brought to you by Cable Radio 
Network. 

http://www.audionet.com/radio/contemporary/crn/ 


Sun. April 27 - 1:05 pm 

Listen to the Continental Basketball Association’s championship game between the Florida 
Beachdogs and the Oklahoma City Cavalry. 

http://www.audionet.com/events/cba/finals/ 


Tues. April 29 - 6:00 pm 

Wed. April 30 - 2:00 pm 

Outside the Ropes with Bob Bubka takes you to the LPGA Sprint Titlehoiders 
Championships for the best in women’s professional golf. 
hitp://www.audionet.com/events/outside/ 


Thurs. May | - 
NCAA Men's Volleyball National Championship Semi-Finals at Ohio State. Brought to you 
by Cable Radio Network. 

http://www.audionet.com/radio/contemporary/crn/ 


Sat. May 3 - 

NCAA Men's Volleyball National Championship Finals at Ohio State. Brought to you by 
Cable Radio Network. 

http://www.audionet.com/radio/contemporary/crn/ 


Mon. - Fri. May 12-16 

The 1997 Triple Crown is approaching and you can listen to exclusive radio coverage of the 
Preakness Stakes. Listen io the WBAL crew as they interview owners, trainers, track 
officials and jockeys. They'll anchor the race from the jockey’s terrace located right above 
the finish line. Brought to you by WBAL Radio, SNI Sports and Pimlico. 
http://www.audionet.com/radio/talk/wbal/ 


Ongoing 

The boys of summer are back. For a complete schedule of baseball on AudioNet -- the Big 
Leagues, the minors and NCAA action -- refer to the live sports programming guide. 
http://www.audionet.com/live/default.asp?type = 3Dsports 


FHEEHEHEH HFEF HF F++ ++ ttt 
BUSINESS 


Mon. April 28 - 2:00 pm 

Listen as the American Society of Plastic and Reconstructive Surgeons releases the 1996 
Procedural Statistics. Representing more than 97% of all board-certified plastic surgeons, 
ASPRS will provide information on both reconstructive and cosmetic procedures. Brought to 
you by PR Newswire. 

http://www.audionet.com/events/prnewswire/plasticsurgery/ 


Mon. - Wed. April 28-30 

U.S. Treasury Secretary Robert Rubin will be the keynote speaker at The Society of 
American Business Writers 2nd Editors (SABEW) annual awards dinner. SABEW invites 
you to hear their annual meeting. Brought to you by PR Newswire. 
http://www.audionet.com/events/prnewswire/sabew/ 


Mon. April 28 - 9:00 am 

"The State of the Markets.” Speakers will be: 

Richard Grasso - chairman and CEO of the New York Stock Exchange 
Sanford I Weill - chairman and CEO of Travelers Group 

David Komansky - president and CEO of Merril Lyrich. 


Mon. April 28 - 5:00 pm 

"View from the Top of Business Journalism." Leading journalism experts will share their 
views about directions for business news into the next century. Panelists include: 

Mike Kandel - Cable News Network, 

Alex Jones - National Public Radio 

Marshall Loeb - Columbia Journalism Review 

Steve Brill - American Lawyer 

Tom Goldstein - Columbia Graduate School of Journalism. 
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Tues. April 29 - 8:30 am 

"Business Journalism: Best of Times or the Worst of Times?" A panel of daily business 
journalists and recovering daily journalists will talk about the career and advancement 
opportunities their profession has to offer. Moderator will be Susan Wells of the Atlanta 
Journal Constitution. 


Wed. April 30 - 8:00 am 
"New Business News Ventures.” im Kennady of The Assoctated Poses will moderate a 
panel discussion about Internet publishing and new media. 


Wed. April 30 - 10:00 am 
"Used Cars, New Story.” Marshall Cogan, chairman of United Auto Group, will discuss 
how a group of entrepreneurs is changing the culture of car sales with a supermarket 


approach. 


Thurs. May | - 4:00 pm 

Check out the first ever live AudioNet recruitment broadcast. Listen as Andrew Harris, 
CEO Hand Technologies and Bob Miltenberger, Business Development Manager, Lucent 
Technologies talk about the future growth of their companies and the opportunities that 
growth means to you, the job seeker. You'll get helpful tips from world.hire’s CEO and 
former high-tech recruiter Hank Stringer, to help you in your job search. 
http://www.audionet.com/ 


Wed. April 30 - 7:30 am 

PR Newswire invites you to a Media Coffee with MSNBC. MSNBC is a joint venture 
between NBC, a leading provider of news and information, and Microsoft, the leader in 
personal computer software and major provider of Internet online services. Built on the 
worldwide resources of NBC News, MSNBC is a 24-hour cable news network and an 
Internet news service at www.msnbc.com. MSNBC on the Internet is the number | rated 
news service on the Net and has won numerous awards for its outstanding news coverage, 
including AOL Members’ Choice Award, NetGuide’s Platinum award and a Best On The 
Web.com award. 

http://www.audionet.com/events/prnewswire/msnbc/ 


Tues. May 6 - 1:00 pm 

Listen to Speedware’s 2nd Quarterly Earnings Call for fiscal results and other recent news 
highlights. E-mail your questions and comments throughout the broadcast. 
http://www.audionet.com/events/speedware/2nd/ 


Thurs. May 8 - 1:00 pm 

The ecommerce eSeminar Series gives you direct access to the people who created and took 
early advantage of the opportunities presented by Internet commerce. Listen to live guests 
who will provide perspectives from some of today’s leading technology companies. This 
week's guest, James T. Pollard of Tech Data Corporation, will discuss “The Impact of 
Ecommerce on Wholesale Distribution." 

http://www.audionet.com/events/calicotech/ 


Wed. May 14 - 7:30 am 

Listen to “Targeting Your Health Care Message: Breaking Through the Clutter," a 
conference discussing the interaction between health care media and PR professionals in a 
marketing-oriented, information-filled society. 

http://www .audionet.com/events/prenewswire/westglen/ 


Wed. May 14 - 8:00 am 

Sit in on Bell & Howell's Annual Shareholder’s Meeting. For the first time ever, qualified 
shareholders can vote their proxy online. 

http://www .audionet.com/events/bellhowell/meeting/ 


$H$t+Httt+tttetttet+ttt+ 
MUSIC 


Sat. April 26 - 8:00 pm 

Join WFMT, Chicago’s classical music station, for a live broadcast from Chicago's Old 
Town School of Folk Music, celebrating the school’s 40th anniversary. Contemporary folk 
music legends Tom Paxton, Jim Post, Odetta, Frank Hamilton and others will be 
performing. 

http://www.audionet.com/radio/classical/wfmU/ 


Fri. - Sat. May 2-3 - 9:30 pm 
A&M recording artists Jackopierce perform live from Trees in Deep Ellum, TX. 
http://www .audionet.com/concerts/trees/jackopierce/ 


FHHHH+H+ ++ ttt ++ tt +eet+ 
EDUCATION 


Thurs. May 8 - 9:30 pm 

Listen to “Other Perspectives on the Holocaust,” a reading of selected poems written during 
and about the Holecaust from the Simon Wiesenthal Center. Renowned author Dr. Charles 
Fishman will be in attendance. 

http://www.audionet.com/events/swc/poetry/ 


FHEEEHHEHFEHE +++ + 4+ 4+44444+ 
SHOWS 


Weekdays - 11:00 am 

You can now hear Rush Limbaugh LIVE on AudioNet! Jacor Communications presents 
Rush Limbaugh live on AudioNet. You can hear him every day from KSDO in San Diego, 
or WGST in Atlanta. 

http://www.audionet.com/shows/rush/ 


Wednesdays- 5:00 pm 

In the Crease with JD gives you all the hockey news you need to hear with the Stanley Cup 
underway. Television analyst John Davidson gives you the Inside Scoop on the NHL. 
http://www. audionet.com/sports/nhi/crease/ 


Sat. April 26 - 11:00 am 

Pat & Mike dissect the Web each week with wit and irreverence. This week's guests include 
Joseph Diamond, Executive Director for Parole Watch, Jennifer Gainsborough, Public Policy 
Administrator for the National Prison Project of the ACLU, Dave Thau, Co-founder of 
Bianca’s Smut Shack and R.U. Sirius, Co-founder and original Editor-in-chief of Mondo. 
Tune in this to win a fabulous free prize just for listening to one of the most informative 
Internet shows around. 

http://www .audionet.com/shows/pat % 26mike/ 


Sun. April 27 - 8:00 pm 
Listen to Pat Summerall’s Sports in America for the latest in sports news. 
http://www .audionet.com/sports/shows/summerall/ 


Fri. May 2 - 6:00 pm 
Listen to a discussion of American composer Stephen Foster on Ann On-Line. 
http://www .audionet.com/shows/annonline/ 


$F$ ttt ttsetttett+etet+ 
KENNEDY SCHOOL OF GOVERNMENT 


Mon. April 28 - 6:L.) pm 

Harvard’s Kennedy School of Government presents a panel discussion on Cult Awareness 
with Cynthia Kisser, former executive director of a national cult advocacy group and Peter 
Klebnikov, an investigative reporter featured in Newsweek. 

http://www .audionet.com/events/ksg/ 


FHFHFFHt ttt tt tete settee tet+ 
LIGHTSOURCE ON AUDIONET 


LightSource on AudioNet--The Best Christian Programming on the Internet. 
http://www .audionet.com/lightsource/ 


For a limited time, listen to the Gospel Music Association's 28th annual awards show 
recorded live from Nashville. Internet broadcast sponsored by Worid Vision and hosted by 
Scott Wilder. 


http://www .audionet.com/lightsource/dove/ 


Listen to full-length CDs by your favorite CCM artists--Amy Grant, 4Him, Michael W. 
Smith, and more. 
http://www .audionet.com/lightsource/ 


EWTN AM/FM is part of Eternal Word Television Network (EWTN), America's largest 
religious cable network and features programming for the entire family. Listeners will find, 
24-hours a day, popular call-in shows, exciting talk shows, Scripture and teaching programs, 
as well as a news show offering summaries of the latest developments from the Vatican and 
feature stories from around the world. 


http://www .audionet.com/lightsource/ewtn/ 
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Coming Soon! 
KKLA 99.5 FM--The Talk of Los Angeles--America’s number one Christian talk station, 
with 24 hours of great talk programming every day. 


WMBI 90.1 FM-- Moody Bible cneieate's FUSED Suton "Radio for the Heart of 
Chicago” 


The 700 Club--Daily program with Pat Robertson from The Christian Broadcasting Network 
(CBN) 


FHFF+ttt+tt+ttttttt+tt+ 
THE AUDIONET RADIO NETWORK 


This week AudioNet features our classical stations, part of our extensive network of 150 
stations. 
http://www.audionet.com/radio/ 


WFMT 98.7 FM - Chicago, IL 
Chicago's Fine Arts Station. 
http://www.audionet.com/radio/classical/wfmt/ 


WFLN 95.7 FM - Philadelphia, PA 

The Classical music station in Philadelphia. 
http://www.audionet.com/radio/classical/wflin/ 
KRTS 92.1 FM - Houston, TX 


All Classical. All the time. 
http://www .audionet.com/radio/classical/krts/ 


KLASI 100 FM - Dallas, TX 
24-hours-a-day of Classical Music. Never a commercial interruption. 
http://www.audionet.com/radio/classical/klasi/ 


HEHEHE HEH++FEF ++ 444444 
THE AUDIONET CD JUKEBOX 


The AudioNet Jukebox contains some great artist discographies including: 


Styx - 10 CDs 
http://ww2.audionet.com/jukebox/styx.htm 


Patti Smith - 6 CDs 
http://ww2.audionet.com/iukebox/patti.htm 


Tangerine Dream - 5 CDs 
http://ww2_audionet.com/jukebox/dream.htm 


And listen to this week's Jukebox feature, “The Squirrel Nut Zippers.” We also have secure 
on-line ordering or you can order CDs by phone or fax. 
http://ww2.audionet.com/jukebox/ 


$$t+t+tttttttettettttt+ 
AUDICBOOKS 


The AudioBooks site is back and more popular than ever! Theve ase over 150 AndioBooks 
in our “virtual library.” Stop by and check out favorites like= 


Jack London's Call of the Wild and Albert Einstein's Relativity. 
hitp://www.audionet.com/books 


FHHEHEHHE HH +F+++tt+se tt 
SUBSCRIPTIONS 


To unsubscribe to this newsletter, send an email to: 

Picase turn off all signatures and type only the following text in body of the note: 
SIGNOFF gbook 

In other words: 

Your “To” line should read: listserv@mailhost2.audionet.com 


Your "From" line should have your email address. 


The “Subject” line can be blank or have a descriptive message. 
The "Body", that is the actual text of your reply should contain 
only one line with EXACTLY this text: SIGNOFF gbook 


FHFHH +t ++ tet ettte ttt 
QUESTIONS AND COMMENTS 


Send an email to: 
newsletter@audionet.com 
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CHARLES S.WALSH 
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FLEISCHMAN AND WALSH, L.L. P. APR 98 199) 


ATTORNEYS AT LAW 
1400 SIXTEENTH STREET, N. W. Ns a D 


WASHINGTON, 0. C. 20036. 
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First and Independence Avenue, SE 
Washington, DC 20540 


Re: Revision Of The Cable And Satellite Carrier Compulsory Licenses 
Docket No. 97-1 


Dear Ms. Petruzzelli: 


Please find enclosed for filing in the above-referenced proceeding an original and fifteen 
copies of the Comments of Primestar Partners, i..P. 


If there are any questions regarding this matter, please communicate directly with thr 
undersigned. 


> — ORIGINAL 


RM 97-1 ” COUNSEL ' 
Before the 

- Copyright Office OF COPYRIGHT. J 

a Library of Congress APR og 1997 
Washington, D.C. 

RECEIVED 
In the Matter of ) 
) 

Revision of the Cable and Satellite ) Docket No. 97-1 

Carrier Compulsory License ) 


COMMENTS OF PRIMESTAR PARTNERS, L.P. 

These comments are submitted by Primestar Partners, L.P., a limited partnership of 
which the partners are several cable television multiple system owners and an affiliate of General 
Electric. Primestar provides its DTH service to approximately 1.7 million subscribers located 
throughout the United States. Primestar currently uses the twenty four (24) transponder GE-2 
medium power satellite to deliver its service to customers. Primestar currently provides its 
customers with access to up to 160 programming channels, some of which are superstations and 
others are distant network stations deiivered to subscribers located in “white areas." As such, 
Primestar has a direct interest in the recommendations that the Copyright Office will make in 
this proceeding, particularly those which affect the compulsory license granted to direct-to-home 
satellite programming providers under Section 119 of the Copyright Act. 

From its inception in 1988, the Satellite Home Viewer Act (codified in Section 119 of 
the Copyright Act) has provided satellite programming providers with a compulsory license only 
for a fixed term. This limited term license consequently has necessitated Congressional 
intervention to extend this compulsory license every time the end of the current license term 


draws near. It is also clear from the periodic industry negotiation and arbitration proceedings 


2 

to set rates for the retransmission of broadcast signals that Congress’ hope that the marketplace 
would provide realistic, feasible alternatives for obtaining these rights will not be realized in the 
foreseeable future. Accordingly, the compulsory license granted in Section 119 must be viewed 
as a long-term solution to the clearance of rights for satellite distant signal retransmission rather 
than simply a transitional mechanism. DBS operators will not be able to obtain the permission 
of copyright owners to retransmit distant television broadcast signals without the compulsory 
license. Since distant signals are a valuable part of the service provided by DBS operators, the 
competitive ability of DBS service would be severely harmed by the absence of the compulsory 
license. This is particularly important in view of the fact that both Congress and the FCC view 
DBS as a budding competitor to cable television and other multichannel video programming 
distributors. Therefore, Primestar submits that Section 119 should be amended to remove the 

Section 119 limits reception of distant network signals to only those houscholds that 
cannot receive a local network signal of Grade B intensity. This restriction has been 
traditionally difficult to administer, has resulted in limiting the programming choices of some 
prospective satellite customers, and has been the subject of severe disagreement between the 
satellite and broadcast industries. This situation has recently come to a head and the disputing 
parties have been engaged in ongoing negotiations to arrive at a satisfactory marketplace 
solution. Primestar is encouraged by the progress which has been made in these negotiations 
and is hopeful that a satisfactory solution can be formalized shortly. Accordingly, Primestar 
believes that it is premature for the Copyright Office to recommend a particular “fix” to this 


problem for Congress to enact. Instead, Primestar believes that the negotiations should be 


3 
permitted to run their course and once the principal parties have arrived at a satisfactory modus 
vivendi, Congress should then consider the codification of this solution in the Copyright Act. 

Finally, Primestar believes that the current rate determination provisions in Section 119 
are unworkable and should be amended. The royalty rates unde: the satellite compulsory license 
are determined through voluntary negotiations followed by compulsory arbitration if the 
negotiations are not successful. Unfortunately, voluntary negotiations have never succeeded and 
each arbitration has resulted in a significant increase in the rate paid by DBS operators as well 
as the imposition of considerable administrative costs. Currently, such asi arbitration proceeding 
is ongoing and Primestar expects the rates to mmcrease again. The reason that Congress 
Originally required voluntary negotiations followed by compulsory arbitration was a 
commendable effort to encourage the industries to come up with an alternative marketplace 
mechanism to license the retransmission of broadcast signals. It has been almost ten years since 
Section 119 was originally enacted and the copyright owners and the satellite distributors have 
made virtually no progress to develop such alternative means. Therefore, like cable television 
operators, DBS must rely on a compulsary license. Primestar therefore believes that the 
voluntary negotiation and compulsory arbitration p-ocess of Section 119 is no longer a justifiable 
way to determine the compulsory license rates. 

Primestar urges the Copyright Office to recommend the establishment of an alternative 
method of setting rates. Primestar’s suggestion is that a new equitable statutory base rate be 
established and that such base rate be adjusted periodically, perhaps every three years, according 
to a defined variable such as inflation or cost of living. This would remove the need for further 


government involvement in setting the compuisory license rates and would certainly be far easier 
to implement. Most importantly, however, it would permit DBS operators to plan with more 


4 
certainty. Primestar is mindful of the fact that a statutory rate would not be a “market” rate, 
but rather a “fair” rate. It would be impossible to emulate a market rate in the DBS context 
among programs would differ greatly. The concept of fair compensation is not alien in the 
copyright law. That is precisely what has been done in cable television. One indication of the 
reasonableness of this approach is the fact that ne“ \<: ‘oe cable operators or the copyright 
owners have asked for rate adjustments for sever) yars 

Respectfully submiticd, 

PRIMESTAR PARTNERS, L.P. 


Yio U. Sanus (4 se ) 
Marcus O. Evans 

Senior Vice President & General Counsel 

3 Bala Plaza West, Suite 700 

Bala Cynwyd, PA 19004 

610/617-5311 


Of Counsel: 


Fleischman and Walsh, L.L.P. 
1400 Sixteenth Street, N.W. 


Washington, D.C. 20036 
202/939-7900 


Dated: April 28, 1997 


- — _ OF COPYRIGHT 
AEC, inc. pM G7 -1 APR 98 1997 bod 
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coommnt Aas April28,1997 
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Mary Beth Peters, Esq. 

Register of Copyrights 

Copyright Office, Library of Congress 

Room LM-403 

Washington, DC 20540 

Dear Ms. Peters: 


RE: COMMENTS OF ABC, INC. REGARDING THE REVISION OF THE CABLE 
AND SATELLITE CARRIER COMPULSORY LICENSES, Docket No. 97-1 


Attn.: Ms. Nanette Petruzzelli, Acting General Counsel and Mr. Bill Roberts, Senior 
Attorney for Compulsory Licenses 


ABC, Inc. offers this response to the questions raised in yr notice of public 
meetings and request for comments. In these opening comments, ABC proposes a 
conceptual framework that we believe should govern the analysis of those questions. We 
hope that this framework will contribute to the important work you are undertaking. 


Zoo foot 


21 Dupont Circle, N.\W. Washirgton, D.C. 20036-0036 (202) 222-7745 Fax (202) 222-7854 


COMMENTS OF ABC, INC. IN RESPONSE TO THE 
COPYRIGHT OFFICE, LIBRARY OF CONGRESS 


NOTICE OF PUBLIC MEETINGS AND REQUEST FOR COMMENTS RE: 


Revisions of the Cable and Satellite Carrier 
Compulsory Licenses 
Docket No. 97-1 - 


General principles that should govern the establishment of any compulsory 
license access to over the air broadcast programming. 


As the Copyright Office has long and consistently recognized compulsory 
licenses are an exception to copyright law and a departure from 
marketplace principles. They should be used only when absolutely 
necessary and should be narrowly construed. 


A. 


Principles that should govern the application and formulation of 
compulsory licenses in a manner that avoids/minimizes marketplace 


The Copyright Office shculd take a fresh look at the need for and 

scope of compulsory licenses based on current marketplace 

A compulsory license should never be considered a permanent 

entitlement to the use of another’s property rights. 

a. Such limited licenses should be periodically reviewed and 
continued only if Congress finds justification and acts to 
extend licenses accordingly. 

b. Congress adopted this view in SHVA in 1988 & 1994. 

To prevent market distortions, the Copyright Office should analyze 

separately the application of a compulsory license to: 

a. The redistribution of over-the-air broadcast stations 


b. The redistribution of over-the-air broadcast stations into 
distant markets; and 

c. The redistribution of over-the-air network station signals to 
unserved households in distant markets. 


We respond in detail to the first of these questions and will reply in 
detail to comments submitted regarding the remaining questions. 


4. The potential for market distortions are dramatically different in 
each of these spheres of redistribution. We propose that the 
Copyright Office address them distinctly in its review of under 
what terms and subject to what limitations a compulsory license 
may be appropriate. 

5. Market distortions can also arise from the failure to set rates at fair 
market value, as Congress recognized in the 1988 amendments to 
SHVA. 

6. Where a license exists, significant penalties should apply to 
distribution outside the authorized exception: 

a. Massive violations of SHVA by Prime Timc 24 and others 
illustrate the importance of this point. 

b. We align ourselves in the strongest possible terms with the 
NAB and NASA comments about abuse of SHVA and 
potential solutions. 


Il. Application of these general principles to today’s marketplace. 


A. The conceptual framework we have recommended based on longstanding 
Copyright Office policy, provides a useful and appropriate framework 


B. As a general rule, any compulsory license established under the principles 
stated above should apply only to those multichannel video programming 
distributors’ (MVPD’s) that, like cable, deliver only to local service areas 
and are able to enforce exclusivity rules. 


' The term “multichannel video programming distributor” or “MVPD” refers to the meaning given such 
term in the Cable Television Consumer Proisction and Competition Act of 1992, PL 102-385 (47 USC 
$22) (“For purposes of this title - (12) The term “multichannel video programming distributor” means a 
person such as, but not limited to, a cable operator, a multichannel multipoint distribution service, a direct 
broadcast satellite service, or a television receive-only satellite program distributor, who makes available 
for purchase, by subscribers or customers, multiple channels of video programming;”). Section 325 of the 
Communications Act , 47 USC 325, establishes a retransmission consent right for broadcasters that applies 
to all MVPD’s (exceptions apply in four circumstances). ABC, Inc. believes this term is consistent with 
that used by the Copyright Office, “broadcast retransmission services”, in the notice and uses MVPD only 
to suggest and facilitate the use of common terms in the copyright and communications discussions of 
related issues. 
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Over the past twenty-one years, Congress, the Copyright Office 
and the FCC have developed a policy that limits cable distribution 
pursuant to a compulsory license to the market already served by 
the local over the air television stations (except for the importation 
of distant signals that do not violate the exclusivity conferred on 
local stations by statute and FCC regulation). Compulsory 
copyright should be extended only to MVPD’s that offer similarly 
constrained geographical distribution. Thus, at a minimum the: 


b. 


MVPD must be able to deliver signals within the confines 
of a “local market”; and 

MVPD must comply with those communications policies 
designed to protect the exclusivity of the broadcaster’s 
signal in its market (network non-duplication, syndex, 
sports blackout). 


Somewhat different rules have been developed for the satellite dish 
industry. But if complied with, those rules are consistent with the 
framework we advocate. 


a. 


Like the rule developed for cable, the “unserved 
household” limitation in Section 119 is aesigned to protect 
respected -- which it has not been to date -- the limits on 
network signal delivery to unserved satellite dish 
households would be essentially consistent in its result with 
network nonduplication rules. 

Satellite dish distributors have been required to enforce the 
above mentioned exclusivity rules to the extent technology 
has previously allowed. Sate!iite delivery under current 
law, however, fails to respect a local station’s syndicated 
exclusivity. To the extent tha: advancements in technology 
now tnake the satellite industry capable of complying with 
such exclusivity rules, the Copyright Office should 
reexamine the appropriateness of requiring compliance. 


en 


b 


Cable and OVS would be eligible for a compulsory license. 
DBS delivery of local broadcast signals into their local 
markets could satisfy the test if that system is designed to 
be consistent with the principles above. There may be other 
regulatory requirements needed to achieve true competitive 
equality among competing MVPD’s, but that is a matter 
that Congress must address. 
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c. MMDS & SMATV should be required to comply with 
exclusivity rules before being eligible for any revised 
license. 

d. The Internet fails to meet both local and exclusivity tests 
and thus is not and should not be eligible for a compulsory 
license. 


III. Suggested hearing questions. 


We urge the office to explore the following questions at the upcoming 

hearing: 

- Is there any justification for continuing the historical failure to 
compensate the owners of network programming under Section 
111? 

- Is there any justification for the continued national delivery of 
sports and other programming via superstations that do not 
purchase national rights, in light of the resulting economic harm to 
the owners of such programming and to the competitors who must 
purchase such national rights? 

- Is there justification for failure to compensate copyright owners for 
the local distribution of broadcast programming? 
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Nanette Petruzzelli, Esq. 

Acting General Counsel 

Copyright Office 

James Madison Memorial Building 
Room LM-403 

First and Independence Avenue, SE 
Washington, DC 20540 


Re: Revision Of The Cable And Satellite Carrier Compulsory Licenses 
Docket No. 97-1 


Dear Ms. Petruzzelli: 


Please find enclosed for filing in the above-referenced proceeding an original and fifteen 
copies of the Written Statement of Cable Telecommunications Association. 


If there are any questions regarding this matter, please communicate directly with the 
undersigned. 


Sincerely, 
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tT coe 1 ORIGINAL 


RM 97-t° . Before the 'BENERAL COUNSEL 
No. 2°. | | Library of Congress 
Washington, D.C. APR 28 1997 
RECEIVED 
In the Matter of ) 29 ow eweneee wa - 
Revision of the Cable and Satellite ‘ Docket No. 97-1 
Carrier Compulsory License ) 


COMMENTS OF THE CABLE TELECOMMUNICATIONS ASSOCIATION 


The Cable Telecommunications Association ("CATA") hereby submits this written 
statement in the above-captioned proceeding. CATA is a trade association representing owners 
and operators of cable television systems serving approximately 80 percent of the nation’s more 
than 66 million cable television subscribers. CATA’s members will be directly affected by the 
recommendations made by the Copyright Office in this proceeding. 

"If it ain’t broke, don’t fix it." Or as FCC Commissioner Quello has put it, “If it’s not 
broken, don’t break it." The Copyright Office would do well to heed this old adage as it 
considers what recommendations to make with regard to the cable television compulsory license. 
Section 111 of the Copyright Act, byzantine as it might seem, was the result of a delicate 
owners and users of the programming material who were arguing over who should pay how 
much and to whom, but also involved the careful balancing of copyright and communications 
policies by the FCC and Congress. And, with some minor glitches along the way, Section 111 
has worked surprisingly well. It has allowed the copyright owners to be fairly compensated for 
the use of their works; it removed the unfair libel against cable operators that they were 
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freeloaders; and it has permitted the FCC and Congress to remove many of the regulatory signal 

Before moving on, we would like to put to rest an old canard which keeps reappearing 
in different costume, namely, that cable’s compulsory license was enacted as a subsidy for the 
purpose of giving an infant industry a jump-start. Nothing could be further from the truth. By 
1976 cable television was a thriving, growing industry. HBO had initiated satellite-delivered 
programming in 1975 and the industry was entering a new and exciting phase. Most 
importantly, cable television did not need a compulsory license for the retransmission of 
broadcast signals because the Supreme Court had twice held that, under the previous copyright 
statute, cable television was not liable for the payment of royalty fees. Thus, when the cable 
industry agreed in 1976 to pay royalty fees for the retransmission of broadcast signals pursuant 
to a compulsory license, this concession was made from a position of strength and was part and 
parcel of a complex package of compromises and expectations involving several industries. 

Getting back to our discussion of Section 111, not only has the FCC’s regulatory 
framework grown up around the existing copyright scheme in the two decades since it was 
enacted, but also cable operators have made their programming, pricing and tiering decisions 
at least in part in reliance on Section 111 as we know it. Of equal importance, most cable 
operators finally know how to fill out the forms. To change, even to tinker, with this scheme 
carries with it the potential of severely disrupting this state of affairs. And for what reason? 
The only rationale we have heard consists of some rumblings that perhaps Section 111 should 
be “harmonized” with Section 119, the direct broadcasting satellite compulsory license scheme. 
Since “foolish consistency is the hobgoblin of little minds," we would like to disabuse the 


Copyright Office of any notion that this is a good idea. 
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The compulsory license schemes in Sections 111 and 119 are totally dissimilar. Satellite 
carriers can obtain a compulsory license only to retransmit “superstations” anywhere in the 
country and “network stations" to “unserved households.” No license is available for any other 
station, including any stations (other than superstations) within their local service areas. By 
contrast, cable systems can obtain a compulsory license to retransmit any domestic television 
station and, in certain limited circumstances, Canadian and Mexican television stations. Satellite 
Carriers pay royalty fees on a per subscriber basis for each siation retransmitted. These fees are 
sv’ sct to change every three years via a negotiation and arbitration process. Cable systems pay 
royalty fees in one of two ways: (1) smaller systems, depending on their size, pay either a fixed 
fee or a percentage of their gross revenue derived from the retransmission of broadcast signals 
no matter how many stations they retransmit; (2) larger systems pay a percentage of their gross 
percentage varying with the type and number of stations retransmitted. The smaller system 
definition is enlarged periodically to reflect inflation, while most of the larger system per signal 
rates are adjusted for inflation and certain others, upon petition, can be adjusted on the basis of 
“reasonableness” factors by the Copyright Office. 

This short synopsis demonstrates the vast difference in the way the two compulsory 
licenses are constructed and administered. The principal reason for this difference is the unique 
regulatory regime which applies to each of the two industries. In other words, each copyright 
scheme is a direct reflection of the regulatory regime under which that industry lives. There is 
no better illustration of this point than the case of small cable systems, that is, those with less 
than about 3,500 subscribers. Systems of this size represent 79% of all cable systems 
nationwide, yet represent only 9.25% of all cable subscribers. These small systems have a 
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bewildering number of regulatory hoops to jump through. Not only do they have to deal with 
the local regulatory authority in each and every community where they operate, but they also 
have to obey an indecent number of federal regulations. Among others, there are ruies which 
mandate that they carry certain television stations, require that they devote a certain percentage 
of their channel capacity to third party lessees, require that they black out certain programming, 
require the periodic testing of their systems for compliance with technical standards, require the 
filing of a number of annual forms, and subject them to rate regulation. For the privilege of 
complying with all of this burdensome red tape, cable systems get to pay local taxes and 
franchise fees and $0.55 per subscriber per year to the FCC. Contrast this to the regulations 
which govern the direct to home satellite program providers. They have no signal carriage 
obligations, no leased channel obligations, no program blackout rules, no testing requirements, 
no forms to fill out, and no rate regulation. And, they pay no taxes or fees to any local 
authority and the FCC regulatory fees they do pay are a tiny fraction of what cable pays. 

Congress was acutely aware of the respective regulatory regimes when it first enacted 
Section 111 in 1976 and Section 119 in 1988. In tle case of Section 111, the 1976 House 
Report noted that: 

any statutory scheme that imposes copyright liability on cable television 

ssulnee intun Gis ements of Goa teltete Gnd Gamat exits eth eaaiiions 

adopted by the Federal Communications Commission to govern the cable 

television industry. While the Committee has carefully avoided including in the 

bill any provisions which would interfere with the FCC’s rules or which might 

be characterized as affecting “communications policy”, the Committee has been 

cognizant of the interplay between the copyright »~ . x» communications elements 

of the legislation. 
What all this says is that you can’t even start to ta. .oout “harmonizing” the two compulsory 
licenses until the FCC and Congress address that "interplay" and the current regulatory disparity. 
To prematurely address this topic makes “putting the cart before the horse” seem reasonable. 
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As an aside, and in order to demonstrate the difficulties involved in even trying to 
“harmonize” the two compulsory licenses absent the regulatory disparities discussed above, let's 
look at the most frequenily mentioned common denominator for assessing royalties, a flat fee 
per subscriber. The goals of any change in Section 111 have to be revenue neutrality and 
simplicity. The flat fee obliterates the carefully crafted three-tier payment scheme of Section 
111. This scheme was enacted in recognition of the differing burdens and obligations of smaller 
cable systems. Smaller systems are predominantly located in sparsely populated areas. They 
were made to pay lower fees so as to encourage their growth and development in rendering 
service to an underserved element of our population. An intentional byproduct of this policy is 
the aid which small cable systems provide to small market broadcasters. Congress took this 
communications policy into consideration in designing the three-tier rate schedule. The policy 
of promoting and protecting localism is just as valid today, if not more so since there is no way 
that DBS will ever be able to do what smaller cable systems do for their communities. 

We would next like to address the proposal made by the most aggressive of the DBS 
operators, Rupert Murdoch, to amend the Copyright Act to permit satellite to home services to 
retransmit local television stations under their compulsory license and to be free of any royalty 
fee for such retransmission. His simplistic argument is that this "fix" would equalize the 
copyright treatment of local television station carriage for competing multichannel video 
programming providers. Unfortunately for Mr. Murdoch, as outlined above, this argument falls 
woefully short of addressing the complex relationship between copyright and communications 
policies. Mr. Murdoch seems to want the benefits of the compulsory license without shouldering 
the burdens of regulation. As Senator Ron Wyden stated this month in hearings on this very 
subject before the Senate Commerce Committee, "...there are some who in effect would like to 
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cherry pick the crown jewels of the communication sector without exercising some of the 
responsibility .“ 

In this context, let us examine the issue of the carriage of local signals as it relates to the 
compulsory license. Preston Padden, president of Mr. Murdoch’s satellite division and one of 
his principal spokesmen, had the following to say in 1986, when he was the president of the 
Association of Independent Televisicn stations, in a speech given in Los Angeles: 

Under the copyright and communications policy scheme enacted a decade ago, the list 

of stations that a cable operator was permitted to take for free was precisely co-extensive 

with the list of stations it was required to carry on a non-discriminatory basis under the 

“must-carry” rules. This was not an accident; nor was it a coincidence. Rather, it 

reflected the equity and fairness that were the halimarks of what Congress called its 

“delicate balance.” 

We couldn't agree more. Cable systems do indeed have a no-fee compulsory license for local 
signals. However, a cable system must provide subscribers every single television station which 
is licensed to the Area of Dominant Influence in which the system is located and every 
educational station within 50 miles. This can amount to one-third or more of a cable system’s 
channel capacity. Is Mr. Padden’s boss, Mr. Murdoch, proposing to do the same? No, and his 


proposed satellite system, which is literally not yet off the ground, will not have the ability to 


do so. Mr. Murdoch makes the grand gesture of stating that he, too, will devote one-third of 
his channel capacity to local signals. However, for cable television that one-third of channel 
capacity in every community means that about 98% of all television stations are carried. In the 
case of DBS, one-third of a national satellite will mean somewhere between 70-80% of all 
television stations will pot be carried. The purpose of must-carry mules is to protect local 
broadcasters. Cable's carriage obligations do that. The Murdoch plan for DBS decidedly does 
not. Mr. Murdoch is proposing to carry some, but not all, of the stations ia each market, and 
even this proposal covers only the larger markets. 
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Further, each station carries by Mr. Murdoch wiil be on an encrypted nationwide 
footprimt. No matter what assurances you may hear about the security of the technology, piracy 
will be a major proSiem in no time. Indecd, Mr. Murdoch admitted before the Senate 
Commerce Committee that the “smart card” technology which he will employ can easily be 
defeated. Imagine a world where the New York City network stations are received (illegally) 
by satellite customers in Fargo where, because of the small size of the market and the limited 
channel capacity on the satellite, none of the local stations are even on the satellite. Sports fans 
will be unable to resist the siren call of a smart card “fix” that will allow them to watch virtually 
all sporting events from every major market all the time for no extra fee. The Copyrigts Office 
would do well to remember why it is that Congress granted cable systems a compulsory license 
for the carriage of local signals and why no jee was imposed. As noted above, the legislative 
history vividly recounts that the compulsory license was enacted in the context of an existing set 
of FCC “must-carry” regulations. No per signal fee was imposed because the required carriage 
of all local signals allowed Congress to conclude that such carriage caused no harm to any jocal 
stations or to the copyright owners. Additionally, carriage of those signals did not pose any 
threat to market integrity. The same cannot be said for the proposed retransmission of some 
local signals by the satellite program providers. 

The Copyright Office should therefore not put itself in the position of supporting a 
“harmonizing” proposal before the appropriate PCC and Congressional bodies have had an 
opportunity to address the “interplay” of copyright and communications policy issues. As things 
stand now, enactment of Mr. Murdoch's proposal would not level the playing fie‘d, it would 
instead tilt the playing field further in his direction and seriously threaten copyright interests. 
As Senator John McCain, the Chairman of the Senate Commerce Committee, said recently, “I 


don't know how you can consider this copyright issue on a stand-alone basis, because it’s all 


part of a much larger scenario of issues.“ 


Respectfully submitted, 
CABLE TELECOMMUNICATIONS ASSOCIATION 
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April 28, 1997 


Nanette Petruzzelli, Esq. 

Acting General Counsel 

United States Copyright Office 
James Madison Memorial Building 
Room LM-403 

First and Independence Avenue, SE 
Washington, D.C. 20540 


Re: Comments in Docket No. 97-1 
Dear Ms. Petruzzelli: 

On behalf of my clients, the National Basketball Association 
and the National Hockey League, I am enclosing an original and 14 
copies of Comments in Docket No. 97-1. 


Should you have any questions, please communicate directly 
with the undersigned. 


Thanking you in advance, I am 
Sincerely, 


05965.0012; 09961.0012 
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Revision of the Cable and ) 
Satellite Carrier ) Docket No. 97-1 
Compulsory Licenses ) 
) 
COMMENTS OF 
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The National Basketball Association and National Hockey 
League (hereinafter sometimes "NBA," "NHL," or "“Leagues") hereby 
submit Comments in Copyright Office Docket No. 97-1, examining 
the copyright licensing of broadcast retransmissions. 

The NBA and NHL oppose any expansion of the existing 
compulsory licenses or the creation of new compulsory licenses 
for new forms of communication, such as Open Video Systems or the 
Internet. The Office posed the question in the alternative: 

Should new types of broadcast retransmission services, 

such as open video systems...and retransmission 

services via the Internet, have their own separate 

compulsory licenses? Or is it better to place these 


services in the existing compulsory license 
structure?” 


1/ See 62 Fed. Reg. 13396 (March 20, 1997). 


2/ Supra note i, at 13398. 
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In fact, there is a third alternative: Do not create a new 
compulsory license or extend any existing compulsory license that 
would require copyright owners to subsidize these new forms of 
communication. Passage of the Copyright Revision Act in 1976 and 
the Satellite Home Viewer Act of 1988, which created the existing 
compulsory licenses, was done solely to assist the incipient 
cable and satellite industries whose distribution could be 
limited to the United States and whose existence was threatened 
by a lack of access to programming and financial resources. Their 
passage was based on concerns that marketplace licensing 
mechanisms for these industries would not promote the purposes of 
the Copyright Act. Those circumstances do not exist with Open 
Video Systems or the Internet. 

In dealing with Open Video Systems ("OVS"), the Leagues have 
already stated their opposition to the Office’s extending the 
cable compulsory license to OVS.” The NBA and NHL believe that 
not only is such an extension of the existing license 
unwarranted, but also that entities the size of the telephone 
companies are perfectly capable of entering marketplace 
negotiations without the benefit of any compulsory license. 


3/ See Comments in Copyright Office Docket No. 96-2, filed July 
3, 1996, by the Office of the Commissioner of Baseball, National 
Basketball Association, National Hockey League and National 
Collegiate Athletic Association. 
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With respect to the Internet, its vast international 
potential -- and the inability to confine retransmissions 
domestically -- combined with its ability to store, edit, and 
retransmit information, makes extension of either of the existing 
licenses or the creation of a new compulsory license highly 
inappropriate and harmful to the ability of copyright owners to 
license their programming outside of the United States. 

Finally, with respect to other new technologies and future 
forms of communication, the Leagues believe that Congress should 
make a separate determination of whether a compulsory license is 
necessary, not simply issue a "blanket" compulsory license. 

For the reasons stated above, the National Basketball 
Association and the National Hockey League urge that no action be 
taken dealing with compulsory licenses for Open Video Systems or 


the Internet. 


Respectfully submitted, 


Pp rg, 
Counsel 
NATIONAL BASKETBALL ASSOCIATION 
NATIONAL HOCKEY LEAGUE 


Verner, Liipfert, Bernhard, 
McPherson & Hand 
901 15th St., Nw 
Washington, D.C. 2005 
(202) 371-6244 
April 28, 1997 05965 .000i 
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Re: Revision Of The Cable And Satellite Carrier Compulsory Licenses 
Docket No. 97-1 


Dear Ms. Petruzzelli: 


Wh ieuaay ected eg An np na ame raeeereianmes 
copies of the Written Statement of Time Warner Inc. 


If there are any questions regarding this matter, please communicate directly with the 


undersigned. 
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WRITTEN STATEMENT OF TIME WARNER INC. 


Time Warner Inc. ("Time Warner"), by its attorneys, hereby submits the following 
written statement in response to the Copyright Office’s “Notice of Public Notice and Request 
for Comments" ("Notice") regarding the cable and satellite carrier compulsory licenses. 62 
Fed. Reg. 13396 (March 20, 1997). Time Warner is a diversified media company with a 


number of interests that have a direct stake in the issues raised by the Office’s notice. These 


interests include: 

° Time Warner Cable — a multiple system operator of cable systems nationwide, 
which is engaged in the extensive retransmission of broadcast signals, both local and 
distant, and which is one of the largest contributors to the cable compulsory license 
copyright royalty pool. 

¢ Warner Bros. — which is engaged in the production and distribution of theatrical 


films, television programs and home videos and which is a significant copyright 


royalty pool claimant. 


2. 
e The WB Network — an emerging television broadcast network which is currently 
heavily dependent upon the distribution of its programming through the secondary 
transmission of distant broadcast stations to supplement coverage obtained by over- 
° Superstation WTBS — the most widely distributed television broadcast superstation. 
° Numerous nonbroadcast satellite-delivered programming networks including premium 
services such as HBO and Cinemax and advertising-supported “basic” networks such 
as CNN, TNT and Cartoon Network. 
° Primestar — Time Warner affiliates hold a minority investment in Primestar, a DBS 
provider which is subject to Section 119 of the Copyright Act. 
Time Warner believes that its diverse interests, both as creator and distributor of video 
programming, give it a uniquely balanced perspective on the issues raised by the Office’s 
inquiry regarding the retransmission of broadcast programming by multichannel video 
distributors. 

The Office’s inquiry poses over 50 separate questions relating to the cable and 
satellite carrier compulsory licenses. The following comments do not attempt to address 
each of these questions individually. However, consistent with the structure of the Office’s 
notice, Time Warner has organized its statement into three sections: basic principles; the 
cable compulsory license; and the satellite carrier compulsory license. Moreover, a single, 
central thesis informs Time Warner’s comments: namely, the cable and satellite carrier 
compulsory licenses are both products of carefully-crafted legislative compromises designed 
to balance telecommunications as well as copyright policy concerns. Consequently, no 


-3- 
substantive modifications in either compulsory license scheme should be undertaken unless 
Congress is able to forge new copyright and telecommunications policy compromises in order 
to achieve a result that accounts for the interests of copyright owners and copyright users and 
advances the interests of the viewing public. 
I. BASIC PRINCIPLES. 

The Office’s notice raises a number of basic questions regarding the use of 
compulsory licensing to clear the rights to retransmit broadcast television programming. 
These questions address such fundamental issues as whether compulsory licensing is still 
justified and whether the existing licenses should be repealed or phased out. If broadcast 
and satellite carriers be combined into a single provision or otherwise be harmonized? And 
should compulsory licensing be extended to encompass additional means of retransmitting 
broadcast signals? 

In response, Time Warner wishes to emphasize at the outset its strong conviction that 
the constitutional objective of encouraging the creative arts is best promoted by the give and 
take of the marketplace free of government intrusion. Time Warner also wishes to 
acknowledge that, as is obvious to even casual observers, the economic, technological, and 
regulatory environment in which the broadcast programming industry operates has changed 
dramatically over the past twenty years and continues to change, as demonstrated most 
dramatically by the FCC's recent adoption of digital television rules -- rules that promise to 
transform the broadcast industry over the next several years. 


+4 

Despite our preference for the free exercise of imtellectual property rights and our 
recognition of the fact that the broadcast programming industry not only has changed 
dramatically over the past twenty years, but continues to change at an ¢ver-quickening pace, 
it is Time Warner's considered opinion, based on our experience as copyright owners and 
copyright users, that compulsory licensing continues to be an efficient mechanism for 
multichanne! video programming distributors to clear the rights to retransmit broadcast 
television programming. 

First, it is an undeniable fact of life that the influence of government reguiation 
pervades the broadcast programming industry. From the system of broadcast station 
allotments which determine the level of over-the-air service available from commumnity to 
community, to the FCC’s rules establishing the territorial boundaries of a broadcaster’s 
exclusive distribution rights, to the varic us rules governing the retransmission of broadcast 
signais, including must carry (which mandates the retransmission by cable operators of local 
broadcast signals), must buy (which directs the inclusion of all] local and nonsuperstation 
distamt broadcast stations on a cable operator’s “basic” tier of service), and syndicated 
exclusivity, network nonduplication and sports blackout (which require the blackout of 
certain distant broadcast retransmissions), government is omnipresent in the broadcast 
industry. Consequently, suggestions that compulsory licensing distorts an otherwise 
unfettered marketplace are based on a fiction. Indeed, the imposition of mandatory carriage 
requirements renders the no-fee cable compulsory license for local station retransmissions a 
virtual necessity, while the retransmission of distant stations, particularly regional distant 


491 


-5- 
stations, is a direct outgrowth of allocation policies that limited the number of local broadcast 
stations available in medium and smalier markets. 
Congress to promote the development of the creative arts is the furtherance of the public’s 
interest in the widespread dissemination of intellectual property. Compulsory licensing has 
proven to be an efficient and effective mechanism for achieving this objective. As the 
Copyright Office itself concluded in its 1992 report to Congress, compulsory licensing not 
only assures the public’s access to broadcast programming (by reducing the administrative 
costs of clearing the voluminous rights to all of the programs on all broadcast stations) but 
also encourages further creativity and diversity in programming (by compensating copyright 
owners for the retransmission of their works). 

Time Warner will leave the detailed recitation of statistical information to others. 
Suffice it for us to point out that, twenty years after the enactment of the Section 111 cable 
compuisory license and neariy a decade after the enactment of the Section 119 satellite 
carrier compulsory license, the number of outlets for video programming, both broadcast and 
nonbroadcast. has expanded dramatically, giving the American public access to creative 
works of unparalleled diversity and quality. Under the circumstances, Time Warner is loathe 
to advocate radical revisions in the current compulsory licensing approach without clear and 
convincing evidence that such revisions will not create dislocations or have unintended 

Assuming that retransmission of broadcast programming continues to be subject to 


compulsory licensing. the Office has asked whether the cable and satellite carrier licenses 
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should be combined into a single license and whether the license should extend to additional 
distribution facilities, including “open video systems" ("OVS") and the internet. These 
questions raise fundamental issues of regulatory parity and the interplay between copyright 
regulatory obligations. For example, in order to protect broadcast exclusivity arrangements, 
the FCC has imposed network non-duplication and syndicated exclusivity obligations on cable 
television systems. These same rules do not apply to satellite carriers, including DBS. 
Instead, the impact of satellite carrier retransmissions on broadcast exclusivity are partially 
addressed in the Copyright Act by the imposition of “white area" limitations and the 
establishmeni of different rates for "“syndex-proof™ and “non-syndex proof” superstations. 
Even more significantly, while cabie systems are subject to the imterplay “etween 
7etransmission copsent and must carry obligations, only retransmission consent applies to 
satellite carriers. Furthermore, differences in the rules relating to the retransmission of 
broadcast signals constitute only one facet of the numerous regulatory distinctions between 
cable systems and satellite carries. Unless and until alj of these regulatory differences are 
reconciled, no single compulsory license scheme can fairly be applied both to cable and to 
satellite carriers. 

Second, for many of the same reasons that Time Warner believes that satellite carriers 
and cable systems should continue to have separate compulsory licenses, Time Warner also 
believes that the terms and conditions under which other distribution technologies are 
licensed to retransmit broadcast programming may have to be tailored to meet the particular 
regulatory and technological characteristics of those services. For example, Time Warner 
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submits that, in the case of the internet, which has not yet evolved into a “multichannei” 
video distribution facility and which is essentially unregulated, the establishment of any 
compulsory iicense scheme would be premature. In contrast, compulsory licensing is 
appropriate for OVS, MMDS, and SMATVs, but on terms that account for any technological 
and regulatory peculiarities of those services. 

in this regard, Time Warner wishes to express its concern regarding one clement of 
the Office’s recent decision regarding the applicability of the Section 111 cable compulsory 
license to SMATVs. As we understand the Office’s ruling, a satellite carrier that provides 
service to MDU customers, either directly or through z bulk arrangement with the MDU’s 
management, will be considered a SMATV operator subject to the Section 111 cable 
compulsory license rather than the Section 119 sateliite carrier compulsory license. Among 
the anomalies created by this decision is the fact that a satellite carrier which serves an MDU 
will de subject neither to the network nonduplication rules (because the satellite 
carrier/SMATY is not a cable system under the FCC's rules) nor to the “white arca” 
provisions of Section 119 (since the satellite carrier/SMATYV is governed by Section 111, not 
Section 119). Time Warner can see no reason why the Section 119 satellite carrier 
compulsory license should not apply where a satellite carrier is providing service to an 
MDU. 

Finally, before turning to specific proposals for reforming the cable and satellite 
carrier compulsory licenses, Time Warner wishes to briefly address the issue of whether 
“fair market value” should be the standard for compensation under either Section 111 or 
Section 119. As discussed above, Time Warner is a strong supporter of the free marketplace 
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as it relates to compensation for intellectual property rights. However, the fact is that, in the 
comtext of 2 compulsory license, there is no such thing as a rate based on “fair market 
value." In a marketplace unencumbered by compulsory licensing, the price paid for 
programming varies widely depending on a variety of factors; as a result, the same purchas~~ 
is likely to pay different prices for different programs and different purchasers are likely 
pey differem prices for the same program. In the compulsory license context, any licensing 
scheme that attempted to produce rates that emulated the rigors of the marketplace would 
either be unacceptably complex or arbitrarily simple. Rather than pursue the unattainable 
goal of “fair market value” compulsory license rates, the better objective is to pursue 
compulsory license rates that provide “fair value." Time Warner believes that the current 
compulsory license rate structures, including provisions which allow for occasional 
adjustments in those rate structures, provide “fair value." 

i. CABLE COMPULSORY LICENSE. 

The Office's Notice raises a number of questions re} iting specifically to the Section 
111 cable compulsory license. A few of these questions sddvess ismues that have been 
discussed in the previous section, such as whether the cable compulsory license should be 
repealed or phased out and, if not, whether it is appropriate to treat new distribution formats 
such as OVS and the internet as cable sysiems for pury. of the Bection 111 compulsory 
license. In addition, the Office has posed sevcral questions which relate to proposals to 
“simplify” the cable compulsory license by replacing the currerd grass receipts-besed royalty 
calculation with a “flat fee" approsch similar to the Section 119 sagellite carrier compulsory 
licenses. The Office also seeks comments on whether there should be regulatory or economic 
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caps on the number of distant signals that can be carried pursuant to the cable compulsory 


license and whether the Section 111 cable compulsory license should be amended to address 
issues raised by the consolidation and clustering of systems through mergers and acquisitions. 

To briefly reiterate. Time Warner believes that the Section 111 cable compulsory 
license is a public policy success and should be retained. As the Office itself concluded in 
its 1992 report to Congress, the cable compulsory license has “functioned well,” achieving 
its legislative purposes. Moreover. Time Warner believes that any proposals to create a 
“unified” compulsory license applicable to all multichanne! video programming distributors 
must be considered in conjunction with broader legislative efforts to achieve regulatory parity 
among such distributors, both in terms of copyright policy and telecommunications policy. 

Keeping these principles in mind, Time Warner is not opposed to efforts to simplify 
or streamline the cable compulsory license. However, any such efforts must be “revenue 
neutral” and must produce a result that provides true simplification. Quite frankly, Time 
Warner has doubts whether a “flat fee” approach can achieve these goals. 

First, both in 1990 and in 1995, copyright owners and the cable industry agreed not 
to seek any quintennial adjustments (as provided for in the Copyright Act) in the cable 
compulsory license royalty rate structure. In light of these agreements, any simplification 
proposal (such as the adoption of a flat fee approach) must be “revenue neutral” (L.¢.. neither 
raising nor lowering the total royalty poo! collected under the current gross receipts-based 
scheme for the same levels of broadcast retransmissions). Further, even under a “revenue 


neutral” approach, some accommodation must be made to prevemt substantial increases in the 
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royalty rates paid by small cable operators -- increases that would undoubtedly be borne 
ultimately by consumers. 

Second, any revision in the current gross receipts-based royalty calculation must truly 
be simple. While Section 111 was the source of considerable confusion and controversy in 
years past, it currently functions quite smoothly. As indicated above, the past two rate 
adjustment proceedings were settled without any change in the rates. (And, apart from the 
syndex-surcharge proceeding in 1990, there have been no contested rate adjustment 
proceedings involving the cable compulsory license since 1985.) In addition, the Satellite 
Home Viewer Act of 1994 contained an amendment to the Section 111 cable compulsory 
license redefining the local service area of a broadcast station in terms of the station’s ADI, 
thereby reconciling the cable compulsory license with the must carry requirements of the 
Communications Act and addressing one of the principal sources of confusion identified in 
the Copyright Office’s 1992 report to Congress. 

Under the circumstances, Time Warner is understandably concerned that a major 
revision of the Section 111 cable compulsory license, no matter how carefully crafted and 
well-intentioned, could actually be more disruptive than beneficial. In expressing this 
concern, Time Warner draws on its knowledge of past efforts to simplify the cable 
compulsory license. For example, in 1992, legislation was introduced (H.R. 4511 and S. 
3342) that would have created a “flat fee" compulsory license. Among the issues raised by 


that legislation, and never resolved, was how to build into the flat fee structure a surrogate 
for the 3.75 percent rate for additional "non-permitted” distant signal carriage without 
completely undermining the objective of simplifying the royalty calculation. 
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Admittedly, there continue to be a few areas of confusion in the implementation of the 
cable compulsory license, most notably the issue of “phantom signals" and the treatment of 
contiguous systems as a single system for purposes of Section 111. However, it is not 
necessary to adopt a flat fee approach to address the “phantom signzls" problem. The Office 
has a longstanding proceeding regarding this issue in which both copyright owners and the 
cable industry have proposed a soiution to the phantom signal problem under the current law 
by allowing royalty calculations to be made on a "subscriber group” basis. Moreover, even 
if the Office concludes that such an approach is not authorized under Section 111 as presently 
written, a narrow amendment permitting such subscriber group calculations is all that is 
needed, not a complete overhaul of the cable compulsory license. 
fil. SATELLITE CARRIER COMPULSORY LICENSE. 

As noted earlier, Time Warner not only is a copyright owner and a cable operator, 
but also a broadcast network operator, a superstation Owner, and a partner in a DBS venture. 
Consequently, Time Warner has a direct interest in issues relating to the Section 119 satellite 
carrier compulsory license. These issues, as identified by the Copyright Office, include 
(i) whether the scheduled sunset of Section 119 on December 31, 1999 should be extended 
and (ii) whether Section 119 should be amended to address issues that have arisen with 
respect to the scope of the “white area” restriction, as applied both to satellite retransmission 
of distant network affiliates and to satellite retransmissions of local broadcast stations. 

With regard to the scheduled sunset of Section 119 on December 31, 1999, Time 
Warner does not oppose a permanent extension of the license. As discussed, Time Warner 


believes compulsory licensing of broadcast retransmissions continues to be a necessary and 
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appropriate means of ensuring that the public’s access to broadcast programming is not 
disrupted and that copyright owners are fairly compensated for the retransmission of their 
works. Furthermore, over nearly a decade’s time, expectations that the 
negotiaticn/arbitration process in Section 119 would produce an alternative to compulsory 
licensing have proven to be unfounded. Under the circumstances, requiring periodic renewal 
of Section 119 will simply produce a regular game of legislative “chicken” which will unduly 
burden both the industries affected by the license and Congress. The onus should be on 
those who would change the status quo by eliminating the license, not on those who would 
maintain it. 

While Time Warner is not opposed to a permanent extension of Section 119, we are 
concerned that any substantive modifications to the terms of the satellite carrier compulsory 
license could upset the careful balance of copyright and telecommunications policy issues 
embodied in the current provision. Any change in the substantive terms of Section 119 — 
particularly the terms of the "white area” restriction -- requires the forging of a consensus 
among all of the affected in‘erests. 

Consistent with this position, Time Warner is supportive of efforts by the satellite 
industry and the broadcast networks to negotiate a settlement of their disputes regarding the 
application and enforcement of the white area restriction. Such a settlement could render the 
need for legislative action on the white area issue unnecessary. Or, in the alternative, it 
could provide the basis for legislative action designed to ensure that consumers residing in 
areas where it can be agreed that Jocal signals are truly unavailable over the air are able to 
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obtain network programming in a manner that does not threaten local network affiliate 
relationships. 

Similarly, so as to maintain the balance originally struck in the enactment of Section 
119, Time Warner urges the Copyright Office to adhere to its past practice of strictly 
construing the compulsory license provisions of the Act. In particular, the Office should 
conclude that under Section 119(a)(2)(B), which provides that retransmissions of broadcast 
network signals are eligible for the satellite carrier compulsory license only where the 
recipient of the retransmission is an "unserved household” (a household unable to receive a 
signal of an affiliate of the same network), satellite carriers may not retransmit a network 
signal to a household located in the network signal’s local service area (nor may the carrier 
deliver a station into another station’s Grade B contour where that contour overlaps the local 
service area of the station being retransmitted). If satellite carriers wish to engage in the 
retransmission of network stations within their local markets -- a practice not contemplated 
when Section 119 was originally adopted -- an amendment to Section 119 is necessary. 

Furthermore, the retransmission of local signals by satellite carriers raises issues of 
telecommunications policy as well as copyright policy. In particular, in the 1992 Cable Act, 
Congress linked the concept of a no-fee compulsory license for the retransmission of local 
signals to the mandatory carriage of such signals by creating an exemption to the must carry 
rules for “local” (in FCC terms) stations that would be deemed distant signals for copyright 
purposes (and whose carriage would trigger the payment of distant signal royalties). The 
Office should make clear that satellite carriers should be entitled to a no-fee compulsory 


license for local signals retransmissions only if they also are subject to must carry 
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obligations. (Similarly, Time Warner submits that the Copyright Act should be amended to 
make clear that MMDS operators, who have historically relied on antennas installed at the 
subscriber residence for local signal reception, should have a no-fee license for local 
retransmissions only if they are subject to mandatory local signal carriage obligations.) 

In addition, the transformation of DBS from a national service to a localized service 
raises a number of competitive parity issues regarding the extent to which DBS should be 
subject to (or other multichannel] distributors relieved of) syndicated exclusivity, network 
requirements (j,¢., restrictions on the forced sale of an intermediate tier of service as a 
condition of purchase of premium services); local television station cross-ownership 
debated in Congress and at the FCC. And while certain of these issues may go beyond the 
Office’s expertise, the Office should make clear in its report to Congress that al] of the 
copyright and telecommunications policy issues raised by the satellite retransmission of local 
broadcast signals should be resolved on a comprehensive, rather than piecemeal, basis. 

Finally, there are technological issues relating to the satellite retransmission of local 
broadcast signals that present unique copyright challenges. Although the technological means 
by which satellite carriers intend to retransmit broadcast signals to their local markets has 
frequently been described as involving the use of "spot beams,” the fact is that the local 
signals will be retransmitted on a nationwide basis (or, at best, on a regional basis covering 
multiple television markets). In order to restrict reception to the local market, satellite 
carriers will utilize a “smart card” encryption technology. If this encryption technology is 
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defeated, broadcast signals will be viewable not only in their local markets, but in other 
markets as well, in contravention of purpose of the Section 119 white area provision. 
Consequently, it is imperative that the Office’s recommendations to Congress address the 
need for the inclusion in the Copyright Act of provisions that provide satellite carriers with 
incentives to protect the security of their “local” retransmissions and that create remedies for 
any breach of that security. 
IV. CONCLUSION. 

The Office’s inquiry regarding the compulsory licensing of retransmissions of 
broadcast signals comes in the midst of a crucial public policy debate concerning issues of 
competitive and regulatory parity in the rapidly changing video marketplace. The 
retransmission of broadcast signals and the copyright issues relating thereto are critically 
important; yet, they are only one element of the debate. Time Warner believes that 
compulsory licensing of broadcast retransmission remains appropriate and necessary. Time 
Warner also believes that the Section 111 compulsory license is working well and, 
consequently, we are skeptical of efforts to reform or “simplify” Section 111. Similarly, 
apart from extending the sunset of Section 119, Time Warner believes that any substantive 


modification in the satellite carrier license, including attempts to “harmonize” Section 119 


with Section 111 in whole or in part, should only be considered in the context of the larger 


debate on regulatory and competitive parity. 
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The Recording Industry Association of America, 
Inc. ("RIAA") submits the following comments in response 
to the Copyright Office’s "Notice of Public Meetings and 
Request for Comments" published at 62 Fed. Reg. 13396 
(Mar. 20, 1997) ("Notice"). 

INTRODUCTION 

The RIAA is a trade organization whose members 
create, manufacture and distribute more than 90% of all 
sound recordings produced and sold in the United States. 
Through this submission, RIAA comments only on the issue 
of whether compulsory licensing should be extended to 
new means of digital retransmission of over-the-air 
broadcasts, such as Internet retransmissions of over- 


the-air radio broadcasts. See Notice § B.3 at 13,399. 


RIAA does not comment on the other more general issues 
concerning cable and satellite carrier compulsory 
licensing described in the Notice. 

RIAA believes that an appropriate balance among 
the various interests affected by Internet and other 
digital retransmissions of broadcasts of sound 
recordings already has been struck by the Digital 
Performance Right in Sound Recordings Act of 1995 
("DPRA"). The DPRA created a right to perform sound 
recordings publicly “by means of a digital audio 
transmission," gee 17 U.S.C. § 106(6), and made that 
right subject to certain limitations, including 
statutory licensing in the limited circumstances where 
that extraordinary step was thought to be warranted. 

The provisions of the DPRA and the policy underlying its 
enactment reflect Congress’ intent not to subject most 
current Internet retransmissions of broadcasts of sound 
recordings to compulsory licensing. 

There is currently no evidence that would justify 
adopting a compulsory license for Internet 
retransmissions of sound recordings, and numerous policy 
arguments counsel against one. The Copyright Office has 
correctly concluded in the past that "[iJn our free 
enterprise, marketplace system, a government mandated 
compulsory taking of property rights is a last resort." 
Register of Copyrights, Report on the Cable and 
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Analysis, xii (Mar. 1992) [hereinafter “Compulsory 
License Report"]. Here, there is no evidence that 
marketplace licensing mechanisms are inadequate or that 
other concerns that have traditionally given rise to 
compulsory licensing are present. 

In addition, the marketplace for Internet and 
other digital transmissions is unsettled and evolving. 
Imposition of a compulsory license would skew its 
development by favoring certain transmission services 
over others, and might impair the growth of the industry 
as a whole. The marketplace should be given the 
opportunity to function on the Internet, and voluntary 
licensing of Internet retransmissions of broadcast 
transmissions of sound recordings is the appropriate 
mechanism for doing so. RIAA is open to exploring 
mechanisms, such as blanket licensing, to facilitate 
voluntary licensing of sound recordings for such 
Internet retransmissions. 


I. Under the DPRA, Sound Recording Copyright Owners 
have Exclusive Rights with Respect to Current 
Internet Retransmissions of Over-the-Air 


Broadcasts. 
The DPRA added to the Copyright Act a new Section 


106(6), which gives the owner of the copyright in a 
sound recording the exclusive right “to perform the 


copyrighted work publicly by means of a digital audio 
transmission.* This new right is subject to intricate 
provisions that limit its application to certain 
transmissions and retransmissions. See 17 U.S.C. 

§ 114(d)-({j). 

It is clear that the retransmission of a radio 
broadcast of a sound recording over the Internet or a 
similar medium constitutee a public performance by means 
of a digital audio transmission. See 17 U.S.C. § 101, 
114(j) (3) (defining public performance and “digital 
audio transmission") * Accordingly, an Internet 
retransmission of a radio broadcast of a sound recording 
is subject to the digital performance right of the sound 
recording copyright owner unless exempt under section 
114(d) (1) of the Copyright Act. 

Section 114(d) (1) sets forth numerous exemptions 
for transmiseions and retransmissions that are not part 
of an interactive service. Section 114(d)(1)(B) is an 


exemption for certain retransmissions of broadcast 


i The Senate Report in the DPRA specifically confirms 
that Congress understood the Internet to be a digital 
transmission mechanism. S. Rep. Ho. 128, 104th Cong., 
lst Sess. 36 (1995) [hereinafter S. Rep. No. 128) ("a 
digital transmission, whether delivered by cable, wire, 
satellite or terrestrial microwave, video dialtone, the 
Internet or any other digital transmission mechanien, 
could be a subscription transmission if the requirements 
cited above [in the definition of the term ‘subscription 
transmission’) are satisfied.* (Emphasis added)). 


transmissions.” It exempts “a retransmission of a radio 
station’s broadcast transmission" only in limited 
circumstances. Significantly, with respect to 
retransmissions on the Internet, the exemption does not 
apply if the broadcast transmission is “willfully or 
repeatedly retransmitted more than a radius of 150 miles 
from the site of the radio broadcast transmitter." 

§ 114 (d) (1) (B) (i). 

It is not clear how one could structure a service 
to deliver retransmissions of broadcasts using the 
Internet while adhering to the 150 mile limit. The 
Internet is a global communications medium. Therefore, 
retransmissions regularly would be made to users located 
more than 150 miles from the site of the broadcast 
transmitter. Thus, the exemption of Section 
114(d) (1) (B) cannot apply. 

The DPRA also provides a narrow statutory license 
for certain subscription transmissions that meet the 
requirements found in section 114(d)(2). © ai, 


because most Internet retransmissions of broadcasts 


2 The other exemptions in section 114(d)(1) do not 
apply to Internet retransmissions: subparagraph (A) (i) 
does not apply to retransmissions, subparagraph (A) (ii) 
does not apply because the original radio broadcast 
transmission is intended for reception by the general 
public, and subparagraph (A) (iii) does not apply because 
Internet transmissions are not "broadcast" 
transmissions. The other exemptions in subparagraphe 
(B) (ii)-(iv) and (C) address specific circumstances not 
relevant to Internet retransmissions in general. 


being made today are provided on a nonsubscription 
basis, they would not qualify for the DPRA’s statutory 
license. Thus, Internet retransmissions of broadcast 
transmissions of sound recordings currently being made 
are subject to the exclusive rights of the sound 
recording copyright owner. 

It follows that the Copyright Office’s analysis 
of a possible compulsory license authorizing Internet or 
other digital retransmissions of broadcast transmissions 
must necessarily include consideration of the sound 
recording copyright owner’s rights under the DPRA. RIAA 
submits that the DPRA and the current marketplace make 
any such compulsory license both unnecessary and 


unwarranted. 

Ii. The Purpose and Policy of the DPRA Would Be 
Thwarted by a Compulsory License for Internet 
Retransmissiongs. 


There is no need for Congress to revisit the 
issue of compulsory licensing for Internet 
retransmissions of broadcasts of sound recordings. Only 
two years ago, Congress established in the DPRA an 
appropriate balance among the interests affected by 
these retransmissions. See S. Rep. No. 128 at 15-16 
(The DPRA was intended ‘to strike a balance among all of 
the interests affected" by the grant of a new digital 
performance right.}). Indeed, Congress corsidered and 


addressed certain concerns that otherwise might favor a 


compulsory license by enacting limitations on the 
digital performance right, including a statutory 
licensing mechanism. See, e-.g., S. Rep. No. 128 at 16 
(The limitations on the new performance right address 
the concern that a new right ‘would make it economically 
infeasible for some transmitters to continue certain 
uses of sound recordings."). Congress did not extend 
these limitations to nonsubscription Internet 
retransmissions of broadcasts, however, concluding 
instead that sound recording copyright owners should 
have the right to control such retransmissions. 

The DPRA was enacted to correct a long-standing 
anomaly in copyright law: the absence of a performance 
right for sound recordings. §ee S. Rep. No. 128 at 13. 
Congress also intended to preserve the incentives for 
recording artists and producers to create new sound 
recordings by ensuring appropriate copyright protection 
in the digital age. See S. Rep. No. 128 at 14 (*[(I)n 
the absence of appropriate copyright protection in the 
digital environment, the creation of new sound 
recordings and musical works could be 
discouraged... .*). Accordingly, the Act gives sound 
recording copyright owners the exclusive right to 
perform sound recordings publicly by means of digital 
audio transmissions. 17 U.S.C. § 106(6). While this 


right was made subject to certain limitations, those 
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limitations were intended to "grandfather" certain 
existing transmission services such as traditional over- 
the-air radio broadcasts. As the Senate report on the 
DPRA states: 

(T]he Committee has sought to address 

the concerns of record producers and 

performers regarding the effects that 

new digital technology and distribution 

systems might have on their core 

business without upsetting the 

longstanding business and contractual 

relationships among record producers 

and performers, music composers and 

publishers and broadcasters that have 

served all of these industries well for 

decades. 

S. Rep. No. 128 at 13. 

The exemptions for retransmissions of a radio 
station’s broadcast transmission found in the DPRA are 
limited in that the retransmissions must be made within 
150 miles of the radio station’s transmitter or within 
the "local communities" of the retransmitter. 17 U.S.C. 
§ 114(d) (1) (B)(i) & (ii). In deciding to exempt 
traditional radio broadcasts and certain 
retransmissions, Congress was motivated by the fact that 
broadcasters "provide a mix of entertainment and non- 
entertainment programming and other public interest 
activities to local communities to fulfill a condition 
of the broadcasters’ license." J[d. at 15 (emphasis 
added). These exemptions were not intended to permit 


all forms of retransmission. Rather, they were intended 


S11 


both to protect broadcasters from retransmissions by 
superstations into their local markets and to protect 
sound recording copyrigiut owners from widespread 
retransmission by superstations. Allowing 
retransmissions beyond these geographic limits would 
alter the fundamental nature of the compromise solution 
achieved by Congress in the DPRA. 

The narrow statutory license granted to certain 
subscription transmissions, 17 U.S.C § 114(d)(2), has 
five specific requirements which limit its application 
to digital audio transmission services similar to those 
in existence at the time the DPRA was enacted. Thus, 
the limitations on the applicability of this statutory 
licensing mechanism, like the exemptions for certain 
retransmissions, reflect Congress’ desire t> provide 
sound recording copyright owners exclusive rights with 
respect to digital transmissions unless absolutely 


necessary to do otherwise to preserve existing uses.” 


; Congress granted this license to subscription 
transmissions, and not to nonsubscription transmissions, 
in part to grandfather existing subscription services 
and future similar services. In addition, revenues from 
subscription transmissions provide a bage for 
determining statutory royalties that more accurately 
reflect the fair market value of the sound recordings 
and that can be calculated more readily. Finally, 
subscription transmissions -- which, by definition, must 
be “controlled and limited to particular recipients" -- 
can be tracked and accounted for better than 
transmissions offered on a nonsubscription, uncontrolled 
basis. 
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Any extension of compulsory licensing to Internet 


retransmissions of broadcasts of sound recordings would 


upset the balance Congress struck to accommodate certain 
existing uses of copyrighted sound recordings with 
adequate copyright protection for sound recordings in 
the digital environment. Moreover, it would undermine 
Congress’ primary intention to ensure adequate copyright 
protection for sound recordings in the digital age by 
eroding the limited digital performance right granted to 
sound recording copyrig:.t owners only two years ago. 


III. Compulsory Licenses are a “Last Resort" that 
Should Only Be Enacted to Serve Compelling 


Interests Which Are Not Present Here. 
Congress’ intent in the DPRA to leave Internet 


retransmission licensing to the marketplace is 


consistent with the general principles of the Copyright 


Act. The Copyright Office said it best when it 
concluded that "[(i]n our free enterprise, marketplace 
system, a government mandated compulsory taking of 
property rights is a last resort." Compulsory License 
Report at xii. Compulsory licenses are the rare 
exception to copyright protection, and should not be 
imposed unless absoluteiy necessary to serve a 
compelling interest. 

The United States consistently opposes compulsory 
license regimes proposed by developing countries because 
they would weaken copyright protection for U.S. works, 
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and thus, the incentives to create new works. As the 
Commissioner of Patents and Trademarks has said, 

[W]e cannot justify adding new 

compulsory licenses to our law while 

the United States continues in its 

efforts to rid the rest of the world of 

unjustified compulsory licensing 

systems, which force U.S. copyright 

owners to accept statutory license fees 


rather than fees set in the marketplace 
for the use of their works abroad. 


Digital Performance Right in Sound Recordings Act of 
1295; Hearings on H.R. 1506 Before the Subcomm. on 
Courts and Intellectual Property of the House Committee 
on the Judiciary, 104th Cong., ist Sess. 157 (statement 
of Bruce A. Lehman) [hereinafter "House DPRA Hearings") 
Indeed, in the debate over the DPRA, the 
Copyright Office repeated its call for a comprehensive 
public performance right for sound recordings, not 
limited by a compulsory license, to protect sound 


recordings in new digital media, noting that “with the 
growth of the Internet, ..., there is an urgency to 
enact this legislation." See House DPRA Hearings at 
164-65 (statement of Marybeth Peters, Register of 
Copyrights) (also saying that "I wish the [DPRA] were 
broader and that all digital transmissions of public 
performances were covered."). In the same hearings, the 
Commissioner of Patents and Trademarks specifically 
advised that the digital performance right should not be 


limited by a compulsory license. House DPRA Hearings at 
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162 (statement of Bruce Lehman, Commissioner of Patents 
and Trademarks) ("The Administration believes that 
licensing of this right should be left to the 
marketplace and sees no reason to create a new 
compulsory license.“). In short, the policies 
underlying U.S. copyright law and the DPRA simply do not 
support the inclusion of Internet retransmissions of 
sound recordings in a new compuisory license system. 


IV. The Current Marketplace does not Require a 
Compulsory License for Ligital Retransmissions 
and Likely 


Would be Harmed by Such a Licenge. 


The current evolving and uncertain state of 
digital transmission services also militates against 
imposition of a compulsory license. No one yet knows 
the size of this potential market nor the means of 
transmission and programming that will be most desirable 
to consumers. These uncertainties should be resolved by 
free market forces, not by a compulsory licensing system 
that abrogates market forces. As the Administration's 
National Information Infrastructure Task Force 
recognized: 

Compulsory licensing disregards 

marketplace forces. Such licensing 

schemes treat all works alike, even 

though their value in a competitive 

marketplace would likely vary 

dramatically. It also treats all users 


alike. It alters the free market 
relationship between buyer and seller. 


515 


= S8 « 


Information Infrastructure Task Force, Intellectual] 

: i the Nati 1 inf ; Inf ; 
The Report of the Working Group on Intellectual Property 
Rights 52 (Sept. 1995) [hereinafter "NII White Paper"}. 
The NII White Paper concludes that "(t]he marketplace 
should be allowed to develop whatever legal licensing 
systems may be appropriate for the [digital 
environment].“ Id. at 153. 

Imposition of a compulsory license in favor of 
Internet retransmitters of radio broadcasts would create 
inefficiencies in the development of the digital 
transmission services market. In an analogous 
circumstance, the FCC has recommended that the cable 
compulsory license be abolished because it creates 
inefficiency in the market for television programming. 
See In re Compulsory Copyright License for Cable 
Retransmission, 4 F.C.C. 6562, 6563 4 8 (Aug. 1989) 
("Our analysis suggests that American viewers would reap 
significant benefits from elimination of the compulsory 
license ... . The compulsory license impedes [the] 
flow [of information about viewer preferences] to the 
detriment of the public interest in diverse and popular 
programming."). A similar result could occur with 
digital transmission services. For example, Internet 
transmission services that originate programming with 


the authorization of the copyright owner would pay 
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market royalty rates while retransmitters of over-the- 
air broadcasts would enjoy the compulsory rate. This is 
likely to stifle the development of Internet 
transmission services that originate their programming 
and thus limit consumers’ choice of digital transmission 
services. 


Vv. Any Concerns that Might be Addressed by 
Compulsory Licensing Should First Be Addressed by 
Voluntary Licensing Systems. 


The current infancy of the digital transmission 
marketplace does not indicate that voluntary licensing 
will burden retransmission services’ efforts to obtain 
copyright clearances. To help prevent such conditions 
from arising, RIAA is open to exploring mechanisms to 
facilitate the voluntary licensing of sound recordings. 
We believe that it ought to be possible to devise 
licensing mechanisms, such as blanket licensing, that 
would address the concerns that traditionally have 
justified a compulsory license without establishing 
arbitrary royalty rates that are contrary to marketplace 
realities. 

CONCLUSION 

The RIAA opposes any extension of compulsory 
licensing of digital retransmissions of broadcasts of 
sound recordings. Congress has only recently 
establiahed copyright protection for digital 
performances of sound recordings. In doing so, Congress 
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recognized that in new digital media like the Internet, 
sounc recording copyright owrers should have exclusive 
rights with respect to nonsubscription retransmissions 
of broadcasts of their works. Only two years after 
enactment of the DPRA, it would be unwise to revisit 
this considered judgment. In any event, the marketplace 
for digital retransmissions does not require a 
compulsory license system. Instead, it would be 
preferable to rely upon voluntary licensing mechanisms 
that better reflect marketplace realities. 

Respectfully submitted, 

RECORDING INDUSTRY ASSOCIATION 


Eng 
Jule L. Sigall 
ARNOLD & PORTER 
555 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 
Tel. (202) 942-5000 


Attorneys for the Recording 
Industry Association of America, 
Inc. 

April 28, 1997 


518 


werTée stzres 
Tei.eruacas 
asseciaticosn 


GENERAL COUNSEL 
OF COPYRIGHT 


APR 28 1997 
RECEIVED 


April 28, 1997 


William Roberts 

Senior Attorncy 

Copyright Office 
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Washington, D.C. 20546 


Dear Mr. Roberts: 


Re: USTA’s Testimony im Docket No. 97-1 

The United States Telephone Association (“USTA”) hereby files an original and fifteen 
(15) copies of its written testimony regarding compulsory licensing and related issues in the 
above-referenced proceeding. 


Respectfully submitted, 


cc: Roy Neel 
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In the Matter of: 
The Copyright Office’s Notice of Public Meetings and Request for 
Comments Regarding the Revision of the Cable and Satellite 
Carrier Compulsory Licenses (Docket No. 97-1) 


Comments Before ©. Copyright Office of the 


United States Telephone Association (USTA) 


The United States Telephone Association ("*USTA") submits 
these comments in response to the Copyright Office’s Request for 
Comments published on March 20, i997 (62 FR 13396) regarding the 
revision of the cable and satellite carrier compulsory licenses, 
17 U.S.C. §§ 111 and 119, respectively (hereafter “Section 111" 


and "Section 119"). 


USTA is the principal trade association for the incumbent 
local exchange carrier industry. In addition, USTA members 
currently provide video programming through such outlets as open 
video systems, wireless, and wireline cable systems. Moreover, 
the Telecommunications Act of 1996 envisions that incumbent local 


exchange carriers (“*ILECs") would utilize multiple options to 


provide video programming competition.* Thus, access by ILECs 
to programming on an equal basis with other providers of video 
programming services is critically important to the ability of 
ILECs to successfully compete in this market. 


These comments address the necessity of maintaining cable 
and satellite carrier compulsory licenses found in Section 111 
and Section 119; the application of such licenses to new and 
existing technologies, including OVS platforms; and, the 
application of the "passive carrier* exemption found at Section 
lll(a) (3) to new and existing networks and platforms. 


As discussed in more detail below, USTA believes: 


1) The cable compulsory license is necessary and should not 
be eliminated and, the compulsory license for “satellite 
carriers* should be made permanent; 


2) The “passive carrier* exemption found in Section 
lli(a)(3) must be maintained and applied to carriers or 
distributors deploying cable systems, OVS platforms, 
wireless, satellite and all other delivery systems, where 
the carrier/distributor provides equipment and services but 
does not control the selection of the content or information 
delivered over such system; 


3) OVS platforms are ‘cable systems* for purposes of Section 
111, and are entitled to the benefits of the compulsory 
license for the retransmission of local and distant 
broadcast signals under the existing "plain or of i7 
U.S.C. § 111; any changes to the cable or satellite 
compulsory licenses should not the entitlement and 
application of the license to OVS platforms; 


, 47 U.S.C. § 571. 


4) The rules and rates of the compulsory licenses, even if 
amended, must be applied fairly and evenhandedly to all 
delivery platforms vis-a-vis the rules and rates applied to 
all existing (or new) technologies and systems (traditional 
cable, OVS, satellite, wireless, etc.); and, 


5) Any restructuring of the cable and satellite licenses 
should result in a compulsory licensing scheme that is 
regulatory and technology neutral,’ and which fairly and 
equitably applies to cable, satellite, wireless and all new 
technologies. This will promote open and fair competition 


among the various delivery systems. 


1. MRCESSITY OF COMPULSORY LICEMSES 


The cable compulsory license found at Section 111 is 
necessary and should not be eliminated. If eliminated, it would 
make it impossible for distributors, especially smaller 
distributors and new entrants in the marketplace, to obtain the 
necessary rights to carry broadcast signals over traditional or 
new “cable systems" and to compete with incumbent cable systems. 


In fact, the license should be broadened to expressly 
include new technologies so the compulsory license is applied in 
a technology neutral manner.’ This will enable each new 


° Throughout these comments reference is made to OVS as one of 
many program delivery systems for purposes of copyright law and 
the cable compulsory license. In fact, OVS is not a "new" 
technology at all, but simply a program delivery system 
established by law and regulatory overlay. 


. Indeed, the definition of a *cable system" is more inclusive 
than the Copyri Office has applied it. Under Section 111(f) 
the compulsory license lies to a “cable system,* which is 
defined as “a facility, located in any State, Territory, trust 
Territory, or Poesession, that... makes 

transmissions of such signals or programs J wires, cables, 
microwave, -" 17 0.8.c. § 
111(f). (Emphasis added) 


technology to avoid the discriminatory and anticompetitive 
treatment that hes in the past resulted in years of uncertainty 


about the application of the compulsory license (such as for Ma@s 
and SMATV systems). In addition, a technology neutral 
application will result in the widest selection of programming 
and delivery systems, and increased competition to the benefit of 


The compulsory license for “satellite carriers" found at 
Section 119, is equally necessary and should be made permanent. 
It should not be allowed to expire, as it would under current 
lew, at the end of 1999, for the same reasons as it is necessary 
to maintain (and broaden) the cable compulsory license. 


The justifications for the cable and satellite carrier 
licenses, first stated during the so-called "Copyright Revision" 
process (circa 1955-1976) are still valid. As the Register of 
Copyrights stated in 1965: 


A icularly strong point on the CATV [community antenna 
television systems) side is the obvious difficulty, under 
present arrangements, of obtaining advance clearances for 
all of the copyrighted material contained in a broadcast. 
This represents a real problem that cannot be brushed under 
the rug, and it behooves the copyri owners to come 
forward with practical suggestions for solving it.‘ 


. "The Supplementary Report of the Register of Copyr 
the General Revision of the U.S. Copyright Law: 1965 


Bill.* (May 1965), p. 42. 


on 
sion 


In 1965, the Register acknowledged the issue was ‘one of the 
most hotly debated issues in the entire revision program.** At 
issue was the question of whether the transmission by CATV 
systems of broadcasts embodying performances of copyrighted works 
constituted a “public performance’ and therefore an infringement. 
Prom 1964 until the passage of the 1976 Act, Congress struggled 
with a way to address the differences between ‘common carriers” 


passively carrying copyrightable material and those actively 
carrying (by retransmission) broadcast signals. 


In the interim, the Supreme Court interpreted the then 
existing Copyright Act of 1909 in two seminal cases (in 1968 and 
1974) related to CATV, but both court decisions “urged the 
Congress...to consider and determine the scope and extent of such 
liability in the pending [1976] revision bill.** The general 
concept first proposed in 1964 and adopted in 1976 was to provide 
a compulsory license for community antennae television owners. 

As long as a CATV operator is authorized by his FCC license 

to carry a particular signal, he is entitled to rely on a 

sory license’ with respect to the 


copyrighted 
unsonted carried by the signal. In other words, if he 
registers his system with the Copyright Office and pays a 


. Supplementary Report of the Register, gupra. at 40. For a 
brief summary of the debate on the copyright issues involved in 
cable television during the Revision period of 1965 — i975, 
gee Draft Second Supplementary Report of the 

Copyrights on the General Revision of the U.S. Copyright Law 
1975 Revision Bill (October - December 1975), 

(*Secondary Transmissions, Including Cable ecviehen?) . 


° H.R. Rept. No. 94-1476, 94th Cong. 2d sess., p. 89 (1976). 


See , 382 
U.S. 390 (19686), and Jelepromter Corp. vy. CBS. Inc... 415 U.S. 394 
(1974). 


blanket fee based on a percentage of his gross, he is 
automatically licensed to carry copyrighted material as long 
as he complies with the FCC rules. 


Congress stated the purpose of the cable compulsory iicense 
very clearly in the House Report of the 1976 Revision Act: 

In general, The Committee believes that cable systems are 

commercial enterprises whose basic retransmission operations 

are based on the carriage of copyrighted program material 


and that copyright royalties should be paid by cable 
operators to the creators of such programs. The Committee 


recognizes, however, that it would be impractical and unduly 
burdensome to require every cable system to negotiate with 


Accordingly, the Committee has determined to 
maintain the basic principle of the Senate bill to establish 

a compulsory copyright license for the retransmission of 

those over-the-air broadcast signals that a cable system is 

authorized to carry pursuant to the rules and regulations of 
the FCC.* [Emphasis added] 

That purpose -- to relieve the burden of obtaining 
individual consents -- still makes perfect sense today. In 1997, 
given the explosion of programming and new and existing delivery 
systems, it remains both impractical and unduly burdensome to 
require operators of systems including cable, OVS platforms, 


wireless, or satellite carriers to negotiate with every copyright 


sj 


Supplementary Report of the Register, supra, at 27. "An 
even briefer way to summarize the provisions is this: a cable 
system does not have to worry about copyright liability for a 
particular program if all the signals he is carrying comply with 
the FCC regulations and he pays a set fee into the Copyright 
Office every three months." [Note: this was eventually changed 
to a semi-annual system). Id. at 28. 


’ H.R. Rept. No. 94-1476, 94th Cong., 2d Sess., p. 89. See 
also Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691 (1984) and 
National Cable Television Association, Inc. v. Copyright Royalty 


Tribunal, 724 F.2d 176, 179 (D.C. Cir. 1983) ("individual 
marketplace negotiations...would entail inordinately high 
transactional costs."). 
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owner whose work is transmitted via that delivery system. In 
addition, copyright owners have had over 20 years to devise a 
substitute scheme. None has evolved or even been proposed. For 
this reason, neither the cable nor the satellite compulsory 
license should be eliminated. Rather, the licenses should be 
simplified to ease their administration. Such an overhaul will 
benefit system operators, copyright owners receiving royalties, 
the Copyright Office overseeing the licensing system and, 


ultimately, consumers. 


2. NECESSITY OF THE PASSIVE CARRIER EXEMPTION 
{17 U.S.C. § 211 (a) (3)) 


During Copyright Revision, @ narrow exemption from liability 
(and from the compulsory license) was adopted. This provision 
applies to “passive carriers" of secondary transmissions, that 
is, carriers that simultaneously retransmit the signals of 
television stations without controlling or altering the content 


or the particular recipients of the signals. 


Specifically, Section 11l1(a)(3) provides that a telephone or 
other company is a passive carrier for the secondary transmission 
of a primary transmission embodying a performance or display if 
it has no direct or indirect control over the content or 
selection of the primary transmission or over the particular 


recipients of the secondary tranemission, and its activities with 
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respect to the secondary transmission consist solely of providing 
wires, cables, or other communications channels for the use of 
others .* 


It is essential for Congress and the Copyright Office to 
maintain the "passive carrier" exemption found in Section 
lil(a) (3), for carriers, including cable systems, OVS platforms, 
wireless, satellite and any other delivery systems, where the 
carrier or distributor provides equipment and services but does 


not control the selection of the content or information delivered 


° There are similar provisions for satellite carriers in the 
Satellite Home Viewer Act of 1994, Pub.L. 103-369. See algo 17 
U.S.C. § 11l(a)(1) (secondary transmissions of broadcast signals 
by hotels, apartment houses and similar establishments to private 
lodgings); 17 U.S.C. § 1ll(a)(2) (secondary transmissions of 
certain instructional broadcasts). 


Section l1ll(a)(3) reads: 


The secondary transmission of a primary transmission 
embodying a performance or display of a work is not an 
infringement of copyright if-- 


(3) the secondary transmission is made by any carrier who 
has no direct or indirect control over the content or 
selection of the primary transmission or over the particular 
recipients of the secondary transmission, and whose 
activities with respect to the secondary transmission 
consist solely of providing wires, cables, or other 
communications channels for the use of others: Provided, 
That the provisions of this clause extend only to the 
activities of said carrier with respect to secondary 
transmissions and do not exempt from liability the 
activities of others with respect to their own primary or 
secondary transmissions. 


Also defined in 17 U.S.C. § 111(f) for the purposes of 
Section 111 are “primary transmission" and "secondary 
transmission." 
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over the system, nor the recipients of such content or 
information. Further, the definition in Section 111(a) (3), 
specifically “wires, cables or other communications channels," 
should be clarified to apply to all such delivery systems, 
platforms and technologies delivering broadcast signais. 


The passive carrier exemption was initially incorporated 
into the Copyright Act with the participation and at the 
insistence of the telepnone companies (acting as “common 
carriers") to maintain their immunity from copyright liability 
for the carriage on their equipment of copyrightable 
materials.*® The maintenance of the “passive carrier" exemption 


for carriers, including telephone companies, for example, on 


- Letter of Professor Walter J. Derenberg on behalf of 
American Telephone and Telegraph Company, April 25, 1967, to 
Thomas C. Brennan, Chief Counsel, Committee on the Judiciary, 
U.S. Senate, following the introduct ion of S. 597, (1967), 


reprinted in Hearings Before the Subcommittee on Patents, 


United States Senate, 90th Cong. lst Sess., Pursuant to S. Res. 
37 on S. 597, April 28, 1967, Part 4 Appendix, p. 1143. 


See also Copyright Roundtable Discussion of 1964 Revision 
Bill, statement of Abe Goldman, Copyright Office staff regarding 
the phrase "common carrier" in the 1964 bill ("What we had in 
mind was somebody like A.T.& T., a coaxial cable, or a microwave 
relay. We did not have CATV in mind as a ‘common carrier.’ It 
is not our intention to exempt CATV. May I just say that we also 
intended that clause (C), which talks about communicating ‘a 
performance or exhibition of the work to the public by means of 
any device or process,’ would cover wire communications."). 


See also Hearings Before the Subcommittee on Courts, Civil 


the Judiciary, 100th Cong., ist and 2d Sess. 22 (1988) (statement 
of Rep. Carlos Moorhead on H.R. 2848, Satellite Home Viewer Act) 
(When Congress enacted the Copyright Act of 1976 it granted the 
passive carrier exemption “to passive carriers like telephone 
companies"). 
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their OVS platforms, is essential to avoid liability for any 
otherwise infringing activity. This includes their activities 
related to any must-carry signals, public, educational and 
governmental channels that OVS are required to carry, as well as 
programming delivered by unaffiliated video program providers 
offering video services to subscribers. 


Those few court decisions on point regarding “passive 
carrier" exemptions extend the reach of the exemption for cable 
and OVS operators as retransmitters of broadcast signals in 
certain specific, but important ways.” The deci:ions allow a 
cable or OVS operator to rely on the passive carrier exemption 
when leasing its channel capacity to others in certain 


circumstances, including: 


1. allowing its wires, cables and equipment that comprise 
the cable system or OVS, to be used by others to 
simultaneously retransmit primary transmissions of FCC 
broadcast signals; 


2. choosing which broadcasts to retransmit so long as 
there is no alteration, deletion or addition to the 
signals; 


3. carrying the signals of broadcasters even if the 
broadcasters change the advertising on the carried 
signal, e.g., over-the-air signals and simultaneous 
transmission by microwave with different advertisements 
on each, provided both signals are simultaneously 
available and, so long as the additions, deletions or 
alterations to the programming are made by the primary 
broadcaster and not the cable or OVS operator; and 


“See Eastern Microwave Inc. v. Doubleday Sports, Inc., 691 
F.2d 125 (2d Cir. 1982), cert. denied, 459 U.S. 1226 (1983) and 
Hubbard Broadcasting, Inc. v. Southern Satellite Sys.. Inc., 777 
F.2d 393 (8th Cir. 1985) cert. denied, 479 U.S. 1005 (1986). 
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4. providing ancillary promotional support. 


The existing statutory language should be clarified to 
permit a telephone company or other carrier that leases its 


system of wires, cables, or other communications channels to a 


programmer, where such telephone company or other carrier 
technically selects which homes to serve (because the wires and 


channels are capable of serving such homes), to retain the 
passive carrier exemption. This is because such carrier is not 
exercising direct or indirect control over the particular 
recipients of the secondary transmissions but merely is 
exercising its discretion based on technological limitations, a 
permissible activity well within the parameters of the Eastern 
Microwave exemption.** Moreover, a telephone company’s 
provision of services such as marketing, or billing its 
customers, where the company markets, bills, or collects fees 
from particular recipients of secondary transmissions on behalf 


of other “cable systems" (or OVS programmers other than the 


telephone company), does not involve the exercise of direct or 
indirect control. Thus, a telephone company should not lose its 
status as a “passive carrier" by virtue of providing such 


services. 


- Clearly, the passive carrier exemption continues to apply 
when telephone companies act as common carriers in the provision 
of wires, cables and other communications channels for the 
delivery of telephony, video and data services. 


1) 


3. APPLICATION OF CABLE COMPULSORY LICENSE 
TO OPEN VIDEO STSTEMS _ 


In Docket No. 96-2, the Copyright Office sought comments to 
determine whether an OVS can be treated as a “cable system" 
within the statutory definition of Section 111, thereby entitling 
an OVS to use the cable compulsory license for the retransmission 
of certain broadcast signals on the OVS platform. Many of the 
commenters in that proceeding provided extensive documentation on 
the meaning of Section 111 analyzing the statutory language anc 
legislative history, clearly demonstrating that under current law 
an OVS is a "cable system" within the meaning of Section 111.” 


As constructed by Congress, OVS platforms are intended to 
enable programmers to sell multichannel video programming 
services to subscribers, and such services are to include the 
retransmission of broadcast programming in competition with cable 
incumbents. The operator of any system that provides services 
and engages in activities meeting the statutory definition of a 
“cable system" is entitled to the cable compulsory license for 
the retransmission of certain broadcast signals on an OVS 
platform. Without the cable compulsory license, OVS operators 
and/or third party programmers on an OVS platform, would have to 


- See Comments of the United States Telephone Association, US 
West Inc., and Joint Comments Before the Copyright Office of Bell 
Atlantic, BellSouth, NYNEX, Pacific Telesis Group and SBC 
Communications, In the Matter of: The Copyright Office’s Notice 
of Inquiry Regarding the Eligibility of Open Video Systems for 
the Cable Compulsory License (Docket No. 96-2), and, gee Reply 
Comments. 
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obtain copyright licenses not only from broadcast stations, but 
from every owner of every program and commercial carried by such 
broadcast stations. This would place a competitive burden on OVS 
operators not borne by cable operators or any other multichannel 


video provider. 


Congress created OVS in order to bring competition to a 
market dominated by incumbent cable operators. Congress stated 
that it hoped the OVS approach would “encourage common carriers 
to deploy open video systems and introduce vigorous competition," 
also noting that OVS operators “will be ‘new’ entrants in 
established markets and deserve lighter regulatory burdens to 
level the playing field."** The availability of the cable 
compulsory license for OVS operators is an essential and viable 


means of fair competition with these incumbent cable operators. 


As detailed in many of the comments filed last year in 
Docket No. 96-2, the legislative history (including the purpose 
and text of the statute) of the Copyright Act of 1976, as well as 
the judicial determinations since that time, confirm the position 
that OVS platforms should be treated as cable systems in this 


context.** In addition, in adopting the Telecommunications Act 


a The Telecommunications Act, Pub. L. No. 104-104, § 
653(c) (4), 110 Stat. 56 (1996), H.R. Conf. Rep. No. 104-458, 
104th Cong., 2d Sess., p. 178 (1996). 


= See Comments of the United States Telephone Association, US 

West Inc., and the Joint Comments of Bell Atlantic, BellSouth, 

NYNEX, Pacific Telesis Group and SBC Communications, supra note 
(continued...) 
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of 1996. Congress has provided the Copyright Office the 
opportunity and authority to treat an OVS as a “cable system" 
under the Copyright Act, having said: 
{[N)othing in this Act precludes a video programming provider 
making use of an open video system from being treated as an 
operator of a cable system for purposes of section 111 of 
title 17, United States Code.” 
In the past, the Copyright Office expressed concern over its 
authority to apply the Section 111 license to new video delivery 
systems absent congressional action. No such doubt remains for 
OVS because this Telecommunications Act language gives the Office 
clear authority to act. Application of the compulsory license to 
"wired" systems known as OVS platforms is consistent with past 


congressional and Copyright Office policy concerns.’’ 


In recent and past activity, Congress has clearly taken a 
technology neutral position on the application of the cable 


$(.. .continued) 
13, and gee e.g., 

940 F.2d 1467 (1lith Cir. 1991) 
("Congress intended to paint with a broad brush’ the definition 
of a cable system). 


“Ide 


- Multipoint Distribution Service, Notice of Proposed 
Rulemaking in Doc. No. 19493, 34 F.C.C. 2d 719 (1972); See also 
47 CFR 21.903 (1986) (FCC Rules on purposes of permissible MDS 
service) and Instructional Television Fixed Service (MDS 
Reallocation), 54 R.R. 2d (P&F) 107, 110 (1983). 


See 51 FR 36705 ("filings of notices and statements of 
account by SMATV and MMDS operators have been accepted by the 
Office for whatever value they may be held to have by a competent 
court"). 
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compulsory license to OVS and other systems. The Copyright 
Office should adopt and endorse such an approach. 


A. CURRENT STATUTORY COVERAGE OF THE COMPULSORY LICENSE 
FOR OVS PLATFORMS 


The services and activities of an OVS platform fall squarely 
within the narrow definition of a "cable system." The definition 
of a *cable system" in Section 111(f) is: 


{A] facility, located in any State, Territory, trust 
Territory, or Possession, that in whole or in part 

receives signals transmitted or programs broadcast by 
one or more television broadcast stations licensed by 
the Federal Communications Commission, and makes 


wires, cables, microwave, or other communications 
channels 


for such service. For purposes of determining the 

royalty fee under subsection (d)(1), two or more cable 

systems in contiguous communities under common 

ownership or control or operating from one headend 

shall be considered as one system.” [Emphasis added) 

As contemplated by Congress and the FCC, current law 
qualifies an OVS as a “cable system" within the plain meaning of 
the Act (including but not limited to Section 111(f)). OVS 
platforms are cable systems for copyright purposes composed of 
wires, located in a state, subject to must-carry rules, which 


retransmit broadcast signals to subscribers. The 


characterization of OVS as a cable system in this context is 


This definition was amended in 1994 with the addition of the 
word “microwave* after “wires, cables.* 


is 
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further bolstered by the extensive legislative history detailed 
in many of the comments filed during last year’s proceeding.” 


Treating an OVS as a “cable system" in the copyright context 
is consistent with congressional intent, and the purpose and 
practice of the cable compulsory license (under copyright and 
communications law). In addition, sound public policy requires 
that OVS operators be entitled to take advantage of the cable 
compulsory license for the retransmission of certain broadcast 
signals. Allowing OVS platforms the cable compulsory license 
will enable these systems to operate on a level playing field 
with other existing video delivery systems (traditional cable and 
microwave systems) so they can provide competitive technology, 
services, and prices to consumers. Indeed, the 
Telecommunications Act of 1996 requires OVS operators to abide by 
must-carry and retransmission consent rules, which, without the 
advantage of the cable compulsory license, would subject OVS 
operators to substantial liability for copyright infringement. 

47 CFR § 76.1500(a). 


Even under the narrowest reading of the statute, the 
compulsory license applies to OVS platforms. Because of the 


” See Comments of the United States Telephone Association, US 
West Inc., and the Joint Comments of Bell Atlantic, BellSouth, 
NYNEX, Pacific Telesis Group and SBC Communications, gyupra note 
13; gee also in the same proceeding filed in Docket No. 96-2 
Comments of UVTV; Comments of The Association of Local Television 
Stations, Inc.; and, Comments of Adelphia Communications 
Corporation. 
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similarities with traditional cable, programmers on an OVS 
platform will have little difficulty in complying with the 
provisos of this section. They will serve communities with 
licensed broadcast stations, and be able to determine, through 
reference to FCC rules, which signals they are permitted to 
carry. Moreover, to the extent that there are ambiguities, they 
will not be unique to OVS platforms, but will be similar to those 
faced by start-up “cable systems" that were not operating when 


the Commission’s 1976 rules were in force.” 


The application of th: compulsory license to an OVS would 
further the congressional purposes laid out in the legislative 
history -- providing certainty and fairness for the 
retransmission of a limited amount of copyrighted material, and 
encouraging competition between OVS platforms and other 
traditional cable services. Eligibility as a “cable system" will 
enable an OVS to submit a semi-annual Statement of Account with 
the Copyright Office to record gross receipts and the carriage of 
distant and local signale in accordance with the Copyright Act”™ 
as these systems begin commercial service. Eligibility also will 
permit OVS to proceed in an orderly fashion in order to make the 
proper payments and conduct business under copyright law. 


= Problems faced by systems include the determination of 
whether a distant signal is permitted to be carried, whether a 
signal is liocal to all communities served by a system, and how to 
handle systems that serve contiguous communities but carry 
different broadcast signals. 


™ See 17 U.S.C. § 111(d) and 37 CFR 201.17. 
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Implementation of the compulsory license, and a 
determination of who must comply with the license, should be 
straightforward for systems comprised of multiple programmers. 
Any multichannel video programming distributor ("MVPD") that is 
retransmitting broadcast signals to subscribers should be 
eligible for (and liable under) the cable compulsory license. 


Therefore, if there are multiple programmers on a system, each 
such programmer should be liable for the payments under the 
compulsory license. To determine whether the filer at the 
Copyright Office for the “cable system" is the unaffiliated 
program provider and/or the telephone company (or another third 
party) would depend on which entity is selecting, receiving, 
amplifying and retransmitting the primary broadcast sicnale.” 


Pinally, looking at the compulsory license scheme in 
general, it is clear that Congress intended to create an 
expansive rather than a limited definition of a *cable system.* 
This is evidenced by the original legislative record as well as 
the subsequent remedial actions taken by Congress with respect to 
satellite master antenna television (SMATV) and multichannel 
multipoint distribution service (MMDS) systems. Legislative 


history also bears this out. In the Register of Copyrights’ 
Draft Second Supplementary Report which accompanied the Revision 


= Tt is equally true that for these systems and in these 
instances, nothing should interfere with the important exception 
for passive carriers, in accordance with the statutory definition 
at Section ili(a) (3). 
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Bill, the Register summarized Section 111 of the 1975 >ill (which 
eventually became law) as dealing with: 


all kinds of “secondary transmissions.* This usually means 
picking up a broadcast off the air and retransmitting it 


simultanecusly by one means or another. usually cable.” 


Testifying before the House subcommittee on the provisions 
of Section 111 in the Revision bill, Register of Copyrights 
Barbara Ringer said: 


First, as to the scope of the provision: 

kinds of secondary transmissions, which usually means 
picking up electrical enercy signals, broadcast signals, off 
the air and retransmitting them simultaneously by one means 
or the other -- 


communications channels. like microwave and apparent lager 
actual operation oiemphasis added} 


Notwithstanding this broad language, the Copyright Office 
took a narrow view oo the treatment of other technologies under 
the cable compulsory license when it reviewed the applicability 
of the license to systems including SMATV; multipoint 
distribution service (MDS); M@S; and satellite carriers.” But 


- Second Supplementary Report, gyupra. at Chapter V, p. 26. 
“ Hearings on H.R. 2223 before the Subcommittee on Courts. 
94th Cong., ist Sess., p. 1820 


(1976). 


- See 57 FR 32864 (January 29, 1992), Final Regulations on 
Cable Compulsory License; Definition of Cable System. The 
Copyright Office has followed the principle of ‘narrow 
interpretation of the compulsory iicense since inception of the 
Copyright Act of 1976* describing it as a “tenet of statutory 
construction® and citing the rules of statutory construction 
("statutes granting exemptions froe their general operation must 
be strictly construed, and, any doubt gust be resolved against 
(continued...) 
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Congress signalled an intent different from that of the Copyright 
Office, evidenced by its reaction to the Office rulings on these 
systems and resulting in congressional expansion of the license 
to include other methods of video programming delivery. Such 
expansion should continue. 


B. AN EVENHANDED APPLICATION OF COMPULSORY LICENSES IS 
NECESSARY FOR ALL DELIVERY SYSTEMS 


The particular mechanics of royalty payments under the 
compulsory licenses by a service provider as administered by the 
Copyright Office should be consistent with one overarching 
policy. Namsiy, there must be an evenhanded application of the 
existing, amended or revised compulsory license to OVS platforns, 


cable, wireless, direct broadcast satellite and other systems. 


73(...continued) 
the one asserting the exemption" 73 Am. Jur. 2d 313 (1991)). 


See 51 FR 36705 (October 15, 198€), Copyright Office Notice 
of Inquiry, Definition of Cable Systems. See also Regulation of 
Receive-Only Domestic Earth Stations, First Report and Order in 
CC Doc. No. 78-374, 74 FCC 2* 205 (1979). 


See 56 FR 31580 (July 11, 199i), Copyright Office Notice of 
Proposed Rulemaking, Cable Compulsory License; Definition of 
Cable System; gee 51 FR 36705 (October 15, 1986) inviting public 
comment on the definition of the term "cable system" as i 
concerns the operation of the compulsory license in 17 U.S.C. 

§ 111; gee also 62 FR 18705 (April 17, 1997), Final Regulations 
on Cable Compulsory Licenses: Definition of Cable Systems 
(regarding eligibility of a SMATV system as a cable system). 
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The rules and rates of the compulsory licenses, even if amended, 
must be applied fairly and equivalently to all delivery 
platforms. The application of the compulsory license must be the 
same vis-a-vis the rules and rates applied to ali existing (or 
new) technologies and systems (traditional cable, OVS platforms, 


satellite carriers, wireless, or other delivery systems). 


The problems the Copyright Office now faces in applying the 
royalty rates to OVS platforms, for example, are no more 
difficult than those the Office now faces in light of the mergers 
and growth of existing cable systems. The cable compulsory 
royalty rates in place for existing cable and wireless systems 
are based on FCC rules and regulations that date back to 1976. 
There is no reason why these rules and regulations cannot equally 
and consistently be applied to OVS platforms. Moreover, the 
Copyright Office should not deprive OVS platforms, that fit 
squarely within the definition of a “cable system" in the 
Copyright Act, the benefits of the cable compulsory license just 
because there may be complications in applying the appropriate 
rates and forms. As described above, the rules and rates have 
been adapted for many technologies and systems since the 
inception of the compulsory license in 1976. OVS platforms meet 
the statutory purpose and definition and must also be so 
accommodated. Our comments anc! the comments of many others filed 
last year described the way in which to apply the rules to OVS 
platforms in a manner that is fair and equivalent to the rules as 


applied to traditional cable systems, MMDS and SMATV cable systems. 
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If, however, the Copyright Office determines that it is 
necessary to revise or amend the cable compulsory license, 
possibly merging Section 111 with the satellite license,* the 
resulting rules and rates can and should be evenly applied. The 
issue of signal carriage and royalty rates in the context of 
mergers and the growth of existing cable systems, also impact OVS 
platforms, and should be dealt with by the Copyright Office at 
the same time and in the same manner for all incumbent cable 
systems, OVS platforms, direct broadcast satellite systems, and 
for other multichannel video programming systems. In that 
regard, USTA supports the Congress and the Copyright Office 
taking a new look at restructuring the compulsory license to make 
it more equitable, easier to administer and neutral with respect 


to technologies and services. 


4. RESTRUCTURING THE COMPULSORY LICENSES (CABLE, SATELLITE 
AND OTHER SYSTEMS) | 


Any restructuring of the cable and satellite licenses should 
result in a compulsory licensing scheme that is technology 
neutral. The compulsory license rules should be the same for 
cable, wired, satellite, wireless and all new technologies 
including consistent rules across all modes and methods of 
delivery. Decisions facing the Copyright Office today in the 
context of merged and growing systems, for example, that span 


multiple municipalities and communities, even state boundaries, 


- 17 U.S.C. 119. 
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should be resolved by an evenhanded application to cable, OVS, 
direct broadcast satellite, SMATV and MDS/MMDS systems. It is 
time now for distinctions between and among competitors to 


end.?’ 


In sum, consideration of these rules, or new rules vis-a-vis 
incumbent cable, OVS platforms, wireless, satellite and other 
systems should result in a compulsory license that is: (1) (made) 
applicable to all these systems; and, (2) applied to them in an 
evenhanded manner. 


We do not object to merging the cable compulsory license 
with the satellite compulsory license into a single technology 
neutral license, provided the royalty payments of the cable 
compulsory license, now based on gross receipts and distant 
signals, if converted to a per subscriber fee (like the Satellite 
Home Viewer Act), do not result in increases in the fees paid to 
copyright owners. Further, and equally important, any new 
compulsory license must retain a mechanism that will accommodate 
the possibility of carriage of local broadcast signals on every 


cype of delivery system. 


” We take no position at this time on the "white area" dispute 
surrounding the importation of distant network signals by direct 
broadcast satellite distributors. We do note, however, that the 
rules governing permitted signals and the associated fees, must 
be the same regardless © tie mode or method of delivery to 
subscribers. 
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The policy of applying the compulsory license(s) to every 
delivery system must be consistent and fair. The harmonization 
of the (new) compulsory license, whether as two licenses (one for 
systems such as cable that are “local” in nature, the other for 
national satellite carriers), or as one single license applicable 
to all modes of delivery, must be completed in a manner that 
provides fair and equal treatment for all competitors in the 
video marketplace. 


Moreover, any new copyright scheme should be easier to 
administer than the very cumbersome system presently in effect. 
The current Section 111 system -- especially the mechanism for 
computing royalties and making Copyright Office filings -- is 
burdensome. The rules are tied to arcane and outdated FCC 
regulations, do not take into account the current state of the 
industry, and are difficult for the Copyright Office to 
administer and for covyright owners to enforce. A per subscriber 
fee would be one means, but not the only means, of simplifying 
and clarifying existing rules and implementing new ones. In 
addition, resolution of outstanding Copyright Office dockets 
(including but not limited to, the questions of mergers and the 
growth of existing cable systems), is also important to the 


administration of the licenses. 
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CONCLUSION 


In conclusion, we believe that: the cable compulsory license 
is necessary and should not be eliminated, and that the 
compulsory license for "satellite carriers" should be made 
permanent; the “passive carrier" exemption found in Section 
1ll(a)(3) must be maintained and applied to carriers or 
distributors deploying cable systems, OVS platforms, wireless, 
satellite and all other delivery systems; and OVS platforms are 
"cable systems" for purposes of Section 111, and are entitled to 
the benefits of the compulsory license for the retransmission of 
local and distant broadcast signals under the plain language of 
17 U.S.C. § 111. Furthermore, any restructuring of the cable and 
direct broadcast satellite licenses should result in a compulsory 
licensing scheme that is technology neutral, and which fairly and 
evenhandedly applies to cable, satellite, wireless and all new 
technologies. These changes and improvements will result ina 
system that is easier to administer, that is oper: and fair to all 
technologies, and which provides consumers with the greatest 


number of programming choices and competitive delivery systems. 
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Respectfully submitted, 


UNITED STATES TELEPHONE ASSOCIATION 
(USTA) 


Wael 


1 

sident and CEO 

ited States Telephone Association 
401 H Street, N.W., Suite 600 


Washington, Dc. 20005 
202-326-7300 
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Alyuire, andere & Dempsey 


Washington, D.C. 20540 


Tebephene (20-3) 626-6600 Counsellors al Law Daneel Gaed Naember 
fable Syeune LE 1201 B Aone, VW (202) 626-6686 
Taleagpace (208) 626-6780 IL Ree HO? .- - sen: 
Washington, D.C. 2000007 
April 28, 1997 Tae al 
RECEIVED 
BY MESSENGER Comeiem Letter 
Office of the General Counsel ne = 
Copyright Office RA 97-1 
First and Independence Avenue, S.E. to. AG 


RE: Docket No. 97-1 (Revising the Cable and Satellite Carrier Compulsory Licenses) 


Dear Ms. Petruzzelli: 


Pursuant to the notice of the above proceeding pubiished in the Federal Register 
for March 20, 1997 (62 Fed. Reg. 13396) and revised April 16, 1997 (62 Fed. Reg. 18655), 
there are hereby submitted 15 copies of the written stetement o{ Ritchie T. Thomas on behalf 
of The National Collegiate Athietic Association for the hearings scheduled to begin on May 


6, 1997. 


Please call if you have any questions. 


GEICRAL COUNSEE 


» OF COPYRIGHT 
Before the 
COPYRIGHT OFFICE APR 28 1997 
LIBRARY OF CONGRESS 
Washington, D.C. RECEIVED 
) 
In the Matter of ) — 
) Comment Letter 
Revision of the Cable and ) Docket No. 97-1 
Satellite Carrier ) -j 
o Aecmaey ) RPM O97 
) no. AG 


STATEMENT OF RITCHIE T. THOMAS ON BEHALF OF 
THE NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 


This statement is submitted on behalf of The National Collegiate Athietic Association 
("NCAA"), in response to the Copyright Office’s Notice of Public Meetings and Request for 
Comments, published at 62 Fed. Reg. 13396 (March 20, 1997) ("Notice"). The Notice seeks 
comments on issues raised in connection with possible legislative reexamination of the cabie 
television system and satellite carrier compulsory licenses in sections 111 and 119 of the 
Copyright Act (17 U.S.C. §§ 111 and 119). 

The NCAA is a voluntary, unincorporated association of 902 colleges and universities, 
numerous intercollegiate athietic events cach year, many of which are the subject of television 
broadcasts, which in turn may be retransmitted by cable television systems or satellite carriers. 
The NCAA, on its own behalf and on behalf of its members, has participated in cach of the 
royalty distnbution and rate aujustment proceedings conducted under the compulsory license 
provisions of sections 111 an’ 119, generally on a joint basis with Major League Baseball, the 
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The NCAA subscribes to the basic positions expressed by the contemporancously filed 
comments of the Office of the Commissioner of Baseball. This statement supplements those 


comments in order to emphasize three points. 


. In particular, 
compulsory licenses should not be extended to retransmissions of television broadcast signals via 


the Internet or by telephone companies over open video systems. There are no unmanageable 
transaction costs or other barriers to prevent telephone companies or other entrepreneurs wishing 
to use these technologies to retransmit television broadcasts from dealing with copyright owners 
in the marketplace for the required rights. A compulsory license system for these technologies, 
on the othe, “and, would be particularly inequitable with respect to the NCAA and its members, 
because it not only would deny them marketplace returns for the use of their events, but also 
would further break down regional college sports broadcast arrangements. In view of the 
Internet's worldwide scope, a compulsory license for Internet retransmissions would evea allow 
others to displace the sponsoring institutions «1 the exploitation of international markets ‘or 
college sports event telecasts. The compulsory license systems have shown themselves incapable 


of addressing and compensating damage of this kind. 


licenses should be eliminated. In the more than 20 years since the cable compulsory license 
system was enacted, the cable television industry has changed enormously. There no longer can 
be any question of prohibitive structural barriers to the satisfactory operation of a market-based 
system of retransmission authorization for either cable systems or satellite carriers. And there 


is no reason why college and university athietic prog-ams should be rcoquired to continue to 


compensate copyright owners; they are unnecessarily complex; and they involve large 
administrative costs that are preponderantly and unfairly borne by copyright owners. A property 
structured “tariffing” system of the kind suggested by the Commissioner of Baseball would 


mitigate these problems and should be adopted. If, however, the present structure were to be 
retained. it would be essential: to simplify cable system royalty rates. to make rates for both 
cable and satellite as nearly market-based as possibie; to distribute system administrative costs 
more equitably (¢ ¢ . by requiring cable systems and satellite carners not only to pay market- 
hased rates, but also to pay an annual “user” fee that in the aggregate would equal one-half of 
the Copynght Office's budgeted costs of administering the compuisory license systems and one- 
half of typical distribution panel costs), and to expedite, simplify. and standardize distnbution 
and rate adjustment proceedings. 
Respectfully submitted, 


THE NATIONAL COLLEGIATE ATHLETIC 


py. hah be A>Fhnraace 


Ritchie T. Thomas, Esq. 

SQUIRE, SANDERS & DEMPSEY L.L.P. 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 

TEL: (202) 626-6600 

Attorneys for 


April 28, 1997 


GENERAL COUNSEL" 


| OF COPYRIGHT 4 

APR on 1997 
RECEIVED trv. Serenaen 
April 28, 1997 


In accordance with the Copyright Office notices of March 17, 1997 (62 Fed. Reg 13396) 
and April |i, 1997 (62 Fed. Reg 18655), enclosed are fifteen (15) copies of my written statement 
regarding im the matter of revision of the cable and sateliste carner compulsory boenses. 

Swmcerety, 


OP Peon d , 


Marvin L Berenson 


oo Iny 


MLB mh 


32D Wee 57? Greet Mee “ot NY O'S TH ADE AD Se DW Tue 27S 


[OF COPYRCHT 
Before the —om 
COPYRIGHT OFFICE 
LIBRARY OF CONGRESS RECEIVED 
Washington, D.C 
ecececesececcesosescescoscs x Comment Cottey 
Matter of: : 
= : Docket No. 97-1 | Rad 97-1. 
REVISION OF THE CABLE AND 
SATELLITE CARRIER COMPULSORY : . AT 
LICENSES —__ 


STATEMENT OF MARVIN L. BERENSON 
ON BEHALF OF BROADCAST MUSIC. INC. 


My name is Marvin L. Berenson. | am Senior Vice President and General 
Counsel of BROADCAST MUSIC, INC. (BMI). 

My written statement is subrrtted on behalf of BMI, 2a music performung nghts 
licensing organization incorporated in New York. which licenses the publc performung 
right in approximately 3 million musical works, including works by BMI"s 180.000 
affiliated songwriters, composers and publishers, as well as tens of thousands of 
foreign works that are licensed in the United States through BMI!'s agreements with 
over 55 foreign performing rights organizations. 

On March 17, 1997, the Copyright Office (Office) issued a Nx “ice of Public 
Meetings and Request for Comments in thus p:oceeding to address Certa mssues 
concerning possible revisions to the cable and satellite carner compulsory bcenses 
See 67 Fed. Reg. 13396 (1997) (Notice). The Notice asks many questions 
concerring the complex legal and econormc issues presented by these compulsory 


fcenses. Given the short ammount of time available for preparaton of my statement. 
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it has not been possible to address all of the Office’s questions, which in several 
cases are highly technical and would appear to require a significant amount of applied 
research to answer. Rather, ! wil! focus my remarks on three broad points: (1) 
whether there is justification for continuing the compulsory licenses; (2) if so, 
whether and how the compulsory licenses should be “harmonized”; and (3) the 
applicability of the compulsory licenses to new media such as open video systems 
and the Internet. BMI reserves its right to address in its reply comments other 
questions that the Notice presents, after reviewing the comments of other parties on 


these matters. 


I. DESCRIPTION OF BMI. 

BMI licenses the public performing right in the approximately three million 
musical works that are owned by its affiliated songwriters, composers and music 
publishers to users of music in the fields of broadcast and cable television and radio, 
concerts, restaurants, stores, background music services, colleges and universities, 
passenger vessels, trade shows, corporations, skating rinks and a large variety of 
other venues. 

BMI has played an important role in the development of the U.S. copyright law, 
in particular the 1976 Copyright Act (Act) as well as the recently enacted Digital 
Performance Rights in Sound Recording Act and legislation concerning the National 
Information Infrastructure that was introduced last year in Congress. BMI’s President, 


Frances W. Preston, served cn the United States Advisory Council on the National 
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information Infrastructure which reported its findings to President Clinton in January 
of 1996. See A NATION OF OPPORTUNITY: REALIZING THE PROMISE OF THE INFORMATION 
SUPERHIGHWAY (January 1996). During the 104th Congress, | was an active member 
of the 17-person committee appointed by Congressman Carlos Moorhead and guided 
by Congressman Robert Goodlatte to attempt to negotiate a resolution to the issue 
of on-line service provider liability. 

Furthermore, BM! has been very active in the international arena. Frances 
Preston is on the Executive Bureau as well as the Administrative Council of the 
International Confederation of Authors and Composers Societies (CISAC). | ama 
member of the CISAC Legal and Legislative Committee and | recently served as a 
member of the U.S. delegation to the World Intellectual Property Organization’s 
(WIPO) Conference on Certain Copyright and Neighboring Rights Questions, which 
adopted two treaties: the WIPO Copyright Treaty (which supplements the Berne 
Convention) and the WIPO Performances and Phonograms Treaty. These treaties, 
which were adopted on December 20, 1996, and await ratification by the countries 
that are signatory to the Berne Union, address the applicability of Berne to new 
technology. 

Moreover, BMI was an active participant in the process that brought the United 
States into the Berne Union in 1988, and BMI (along with its sister performing rights 
organizations in the United States, ASCAP and SESAC), actively negotiated a 
marketplace solution for the compulsory license for coin-operated phonorecord 


players (“jukeboxes”), eliminating the need for government intervention. 


, 553 


BMI, ASCAP and SESAC have participated in every Copyright Royalty Tribunal 
(CRT) and Copyright Arbitration Royalty Panel (CARP) proceeding under the section 
111 and section 119 compulsory licenses for cable and satellite retransmission of 
broadcast signals, respectively. This includes our participation as the “Music 
Claimants” in Phase | royalty distribution proceedings, where a portion of the overall 
royalties are distributed among different categories of programming, as well as in 
Phase Il proceedings involving disputes within the Music Category. 

Tne Music Claimants have received approximately 4.5% of the total funds 
distributed each year, and have in turn paid out these sums, amounting to many 
millions of dollars, to songwriters and composers and publishers whose works have 
been performed on retransmitted signals. 

BMI, ASCAP and SESAC, have also actively participated in each rate 
adjustment proceeding under the statutes since their inception, and have commented 
in numerous rulemaking proceedings conducted by the Office throughout the years 
on issues of interpretation and application of the licenses. The Music Ciaimants are 
currently parties to the ongoing CARP proceeding to adjust the satellite carrier 
compulsory rates for the period from July 1997 through the sunset of the compulsory 
license on December 31, 1999. The issues addressed by the Notice are not only of 
importance to BMI’s affiliated songwriters, composers and music publishers, but fall 
well within BMI’s more than fifty years of experience in licensing the public 


performing right to users of music. 


li. THE CABLE AND SATELLITE CARRIER COMPULSORY LICENSES SHOULD 
CEASE TO EXIST ON DECEMBER 31, 1999. 


A. The Rationale for the Cable Compulsory License is Gone. 

BMI shares the consensus view of the broader copyright owner community that 
the original reasons for the cable compulsory license -- enacted in the Copyright 
Revision Act of 1976 (effective January 1, 1978) -- have disappeared. Accordingly, 
BMI believes that section 111 should be repealed. The current section 119 
compulsory license for satellite carriers is scheduled to sunset in December 31, 1999, 
and given the desire for a competitive playing field between the vying interests im the 
television industry, it would make sense to sunset the cable compulsory license on 
that date as well. 

The original rationale for the section 111 cable compulsory license was that 
cable was an infant industry that needed protection from the free market. Section 
111 was included in the Copyright Act of 1976 in response to two Supreme Court 
decisions in Fortnightly and Telaprompter, which had held that cable retransmission 
of broadcast signals did not constitute copyright infringement under the 1909 
Copyright Act. See Fortnightly Corp. v. United Artists Television, inc., 392 U.S. 390 
(1968), reh’g denied, 393 U.S. 902 (1968); Columbia Broadcasting Sys., Inc. v. 
Teleprompter Corp., 476 F.2d 338, 349 (2d Cir. 1973), rev’d in part, 407-415 U.S. 
394 (1974). | 

In a word, the infant has now matured into an adult. With maturity comes 


independence, and cable is no longer in need of the compulsory license. Cable 
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systems are more than capabie of negotiating free market licenses for the performing 
rights in copyrighted programming on retransmitted broadcast television and radio 
signals. 

B. Cable ls Now a Media Giant. 

The most significant development since the enactment of section 111 in 1976 
is the astounding growth in the size and importance of the cable television industry. 
In its most recent annual assessment of the status of competition in the market for 
multichannel video programming delivery, the Federal Communications Commission 
(FCC) reported that both the number of systems with large channel capacity and the 
number of subscribers continued to increase in 1995, the most recent full year for 
which such statistics are available. Third Annual Report, /n the Matter of Annual 
Assessment of the Status of Competition in the Market for the Delivery of Video 
Programming, CS Docket No. 96-133 (January 2, 1997) (Report), at {q 16-17. 
Overall, the number of homes passed by cable systems increased to 92.7 million at 
the end of 1995, which means that cabie television was available to 96.7% of all 
television households. /d. at 4 13. Total subscribership (referred to in the industry 
as cable penetration) was 62.1 million households, for a penetration level of 67% of 
homes passed. /d. at ¢ 14. Industry analysts project that subscriber growth will 
continue over the next decade. /d. 

The FCC further reported that the cable industry’s total revenue (including 
subscriber, advertising and installation payments) grew by 10.8% in 1995 to $25.1 


billion. /d. at ¢ 22. This approaches the total revenue of the broadcast television 


industry in 1995 of $27.9 billion, as reported by the Television Bureau of Advertising. 
Steve McClellan, Broadcasting Up 3%, BROADCASTING & Casie, March 4, 1996, at 27. 

In its report, the FCC also states that programming rights fees paid by cable 
operators to basic cable programming services increased 19% compared with the 
previous year to $2.658 billion in 1995. Report at { 19. Rights fees paid for so- 
called premium pay networks increased to $1.94 billion in 1995. /¢. These rights 
fees compare to the total in 1995 of $164 million of copyright royalties contributed 
by cable operators under section 111 of the Copyright Act for ali broadcast signals 
(both distant and local). /¢. See also Library of Congress, Copyright Office, Licensing 
Division Report of Receipts, Oct. 18, 1996. 

Quite clearly the cabie industry has developed into a giant in the television 
industry. The Supreme Court acknowledged this in its landmark ruling uphoiding the 
“must carry” rules enacted by Congress in the Cable Consumer Protection and 
Competition Act of 1992 (virtually all of the significant provisions of which have now 
been upheld in the federal courts from cable industry challenges). See Turner 
Broadcasting Sys., Inc., et al. v. Federal Communications Comm’‘n, 65 U.S.L.W. 4209 
(March 31, 1997). The Court observed that “[a]s to the evidence before Congress, 
there was specific support for its conciusion that cable operators had considerable 
and growing market power over local video programming markets.” /d. at 4214. 

As part of this industry growth, cable systems now have substantial experience 
in negotiating program rights with basic and pay cable programming services. 


Moreover, in the wake of enactment of the 1992 Cabie Act, cable systems have 
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developed substantial experience in negotiating with broadcast stations, too, for 
retransmission consent rights. With regard to music performing rights in particular, 
BM! recently concluded a precedent setting agreement for cable operators covering 
all of their local origination programming. This agreement was retroactive to 1990. 
See Attachment A. The scope of BMI’s cable system operator license could easily 
be expanded to include retransmissicn rights to broadcast signals. 

Given all of this evidence of successful negotiations, the cable industry cannot 
plausibly argue against an open and competitive marketplace for licensing the rights 
to retransmit broadcast programming. This is especially true when much of the 
syndicated programming that is now licensed by cabie on cable programming services 
is the same programming that appears on breadcast stations. 

C. Cable Has Repeatediy Tried to Reduce Section 111 Payments. 

Over the years, the cable industry has taken advantage of the complexity of 
the cable compulsory license, even with its low rates, to further depress copyright 
royalties. First, the industry has attempted to arbitrarily atocate only a small portion 
of its basic tier royalties to distant signals so that cable systems could dramatically 
reduce their fees. After protracted and expensive litigation, the U.S. Court of Appeals 
for the District of Columbia Circuit upheld the Office's rule prohibiting this practice. 
Cablevision Sys. Dev. Co. v. Motion Picture Assoc. of Am., inc., 836 F.2d 599 (D.C. 
Cir.), cert. denied, 487 U.S. 1235 (1988). But winning that battie was not the end 
of the issue. In the years since Cad/evision, cable operators have begun to package 


their broadcast signals into low-priced tiers or packages that are in theury available 
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to subscribers who want broadcast only. The effect of this practice resulted in the 
lowering of copyright royalties. Virtually every cable subscriber selects the enhanced 
tier package at the fuli $25 per month rate, but the result of making technically 
available a broadcast-only tier at an artificial price in the range of $5-10 per month 
naturally reduces copyright royalties payable under section 111’s percentage of 
revenue rate structure. Copyright owners have had to take legal actions over the 
years to enforce their rights and to curtail this practice (cf. the civil and criminal 
actions brought by the U.S. Attorney for the Eastern District of Pennsyivania against 
Lendfest Communications, Inc., based on a “sham” rate theory). 

in the past twenty years, the copyright owners have hed only one opportunity 
to seek market-piace rates from cable operators. This occurred in the early 1980's 
when the FCC repeaied its distant signal carriage limitation rules. Those rules, along 
with rules regarding syndicated exciusivity, were among the cornerstones of 
communications policy upon which the section 111 license was originally based. 
They limited the number of distant signals a cable system could import into a local 
market. The CRT set a rate of 3.75% of a cable system's gross basic tier revenues 
for each non-permitted, non-grandfathered distant signal. This rate is clearly many 
tines higher than the highest rate payable for permitted, grandfathered distant signals 
under section 111. Of course, the compulsory license contains no express rates for 
retransmission of local broadcast signals at all (even though operators must pay 


royalties for at least one distant signal equivalent under section 111 if they only have 
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local broadcast signals, which provides a “minimum fee” for local signals under the 
Act). 

For a variety of legat and economic reasons relating to changed circumstances, 
the Copyright Office concluded in an exhaustive study of the cable compulsory 
license in 1992 that the license should be modified or repealed in its entirety. The 
Office stated: “the cable license should be adjusted or reformed to account for the 
economic, regulatory, and technologica! developments since 1976 . . . because the 
royalty formula, which is tied to the 1976 FCC cable carriage rules, makes little sense 
today.” THE REGISTER OF COPYRIGHTS, THE CABLE AND SATELLITE CARRIER COMPULSORY 
L.CENSES: AN OVERVIEW AND ANALYSIS, 157-58 (1992). The Office suggested that the 
satellite carrier per subscriber fee could be a model for the cable license, assuming 
that the cable license was retained. /d. at 158. interestingly, the Office concluded 
that the cable license itself should be repealed outright in the event that 
retransmission consent rules were adopted. /d. at 156 (“To the Copyright Office, 
retransmission consent makes sense only if Congress decides to phase out the cable 
compulsory license.”). Such rules were adopted in the Cable Act of 1992, and 
upheid by the federal courts against cable’s challenge. BM! agrees that it makes no 


sense to continue to constrain copyright owners. 


D. Ihe Satellite Carrier Compulsory License Should “Sunset” on 
December 31. 1999. 


As stated above, no compelling policy reasons exist for continuation of the 
satellite carrier compulsory license beyond its statutory “sunset” date of 
December 31, 1999. The Satellite Home Viewer Act of 1988 (Public Law 100-667, 
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Title il) was originally designed by Congress to exist for a six-year two-phase period: 
the first phase for four years with statutory royalty rates set by Congress; the second 
phase with rates negotiated by the parties and, if negotiation failed (as was the case), 
with rates set by arbitration. In 1994, Congress extended the satellite carrier 
compulsory license by another five years (until December 31, 1999), but decreed that 
rates would be established in a manner to most clearly replicate “fair market value” 
(Public Law 103-198). Assuming that the ongoing CARP proceeding to adjust the 
satellite carrier compulsory rates achieves this objective, no further statutory 
extensions will be necessary. After the Millennium, satellite carriers and copyright 


owners can advance to the next step and negotiate the licensing of broadcast 


programming in the free marketplace. 


The U.S. copyright industries have become an increasingly important 
component of the U.S. economy, comprising an estimated 5.7 percent of U.S. GDP. 
Stephen E. Siwek & Gale Mostelier, Copyright industries in the U.S. Ecoromy: The 
1996 Report (international intellectual Property Ailiance (1996)). Moreover, these 
industries have extensive foreign sales and contribute to reducing the U.S. 
international trade deficit. Therefore, it is important to promote copyright protection 
in the U.S. At the recently concluded WIPO conference that resulted in the adoption 
of the WIPO Copyright Troaty, the exclusive rights of creators and copyright owners 
in communications to the public were reaffirmed. Similarly, in the recently concluded 
Uruguay Round of negotiations on GATT, which resulted in the first agreement ever 
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to incorporate intellectual property rights into international trade laws, the so-called 
GATT - TRIPS Agreement, a strong consensus emerged for protecting the rights of 


authors and creators. 


ii. WF iT iS RETAINED, THE CABLE COMPULSORY LICENSE SHOULD BE 
REFORMED TO HARMONIZE RATES WITH THE SATELLITE CARRIER 
COMPULSORY LICENSE. 


BMI shares the consensus view of the copyright owner community that if the 
cable compulsory license is retained, it should be reformed and harmonized with the 
satellite carrier compulsory license. in particular, the rates should be revised as per 
subscriber per month rates for each distant signai carried. These rates should be 
substantially higher than the current cable rates. 

As stated above, BMI is a party to the rate adjustment proceeding underway 
before the CARP impanelied in the 1996 Satellite Carrier Royalty Rate Adjustment 
Proceeding, Docket No. 96-3 CARP SRA. The outcome of that proceeding should be 
market-place-based rates, because section 119 was reformed to make full market 
value the basis for setting satellite carrier rates for the period for July 1, 1997 
through December 31, 1999. 


B. The Cabie and Satellite Carrier Licenses Should Have Rates That Cover 
Local Signais as Well as Distant Signais. 


One issue in the pending Satellite Carrier Rate Adjustment Proceeding is 
whether the section 119 compulsory license covers local network signals, and if so, 
at what rate. At present, satellite carriers can carry network stations at a statutory 
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section 119 rate provided that the signals are retransmitted to unserved households 
(using an objective standard). it is BMI's position that the current statute prohibits 
carriage of all other local network signals. By comparison, the section 111 license 
does permit local retransmission of independent and network signais. Although it has 
no express per signal charge for loca! signals, there is a minimum fee for such 
carriage. As stated above, BMI believes that the satellite and cable compulsory 
licenses should not continue to exist; however, in the event they are retained, it is 
BMI’s view that rates should be established under section 111 and section 119 
licenses that reflect the value of all local signals, especially if the compulsory license 


under section 119 will include network signals. 


1V. THE SCOPE OF THE COMPULSORY LICENSES IS NARROW. 


A. The Cable Compuisory License Should Not Be Extended to Open Video 
Systems or New Technologies. 


It is universally understood that the limitations to the exciusive rigiits of 
creators and copyright owners established under section 106 of the Copyright Act of 
1976 that are contained in sections 107 through 121 must be narrowly construed by 
the Office (“The Copyright Office is not imbued with the authority to exparid the 
compulsory license according to public policy objectives.” 57 Fed. Reg. 3284, 3292 
(Jan. 28, 1992)) and the courts (sce, e.g., Satellite Broadcasting and Communications 
Assoc. v. Oman, 17 F.3d 344, 347 (11th Cir. 1994)). This is particularly true in the 
case of a compulsory license regime that would regulate an entire new industry. 
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BMi, ASCAP and SESAC filed comments in the Office’s rulemaking proceeding 
regarding the applicability of the cabie compulsory license to open video systems. 
See Attachment 8. The Music Claimants believe that Congress must study the new 
issues posed by this new regulatory structure, in tandem with evolvirg 
communications law and policy, as it affects telephone company entry into the video 
programming business. 

One clear problem refiected in the comments filed in that proceeding by open 
video systems and by telephone companies is their attempt to shoehorn their way 
into the extremely narrow “passive carrier” exemption currenviy contained in section 
111. By seeking this exemption even while conceding they intend to play an active 
role in marketing, promoting and navigating users to copyrighted content, the 
telephone companies (and potentially many others, including internet access providers 
and on-line service providers, that may enter the field in the future) implicitly wish to 
become exempt from all copyright liability. important issues such as the “passive 
carrier” exemption need to be fully examined by Congress before any judgment is 
made that the current, below-mark.et-priced compulsory license be extended. 

With regard to ihe internet, | am aware of no justification for extending any 
compulsory license to this revolutionary global broadcasting medium. Many new 
business models are evolving on a daily basis, and it would stunt market growth to 
impose an unwieldy regulatory scheme upon these exciting new media ventures. It 
should be noted that BMI and the Television Music License Committee, which 


represents virtually all commercial television broadcasters, have just issued a new 
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internet license which will permit BMI licensed television stations to make certain 
limited uses of BMI music tc promote their TV stations’ programming. This is a 
landmark license, and there wili undoubtedly be further such developments if the free 
market place is allowed to develop property. 

Bear in mind that the internet does not contain geographic borders. | cannot 
even envision how a compulsory license created by the U.S. Congress, with 
statements of account administered by the Office and rates set by a CARP of 


American arbitrators, would operate on a woridwide basis. 


Several technological developments promise to revolutionize the television 
industry. Given the freedom to negotiate free market rates with competing MVPDs, 
copyright owners would compete and the marketplace would flourish to the benefit 
of the creative genius of this country. This would serve the constitutional purpose 
behind the Copyright Act, which is to foster the development of the arts and sciences 
by securing financial rewards to creators, thereby benefitting the public. 

Examples of such competition include the tremendous success of direct 
broadcast satellite services that have introduced potent new competition to cable. 
The recent deregulation of the telephone industry to allow telephone companies to 
enter the market place for video prograrnming services under the Telecommunications 
Act of 1996 means that the television industry is poised for competitive entries. The 
advent of advanced (“high definition”) television suggests that broadcasters may be 
able to offer diversity in their programming. Finally, the internet offers global 
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broadcasting potential, with new economic and contractual paradigms being 
announced deily. 

Congress is faced with a choice. Wil! it hobble the exciting growth potential 
of all of these industries by attempting to cobbie together a compulsory license for 
each and every one of the new media? Or will it, instead, allow the marketplace to 


create appropriate solutions? BMI believes in the wisdom of the latter. 


Respectfully requested, 


BROADCAST MUSIC, INC. 


OO Pe ‘ : Bown sn / 


Ny 
Marvin L. Berenson 
Broadcast Music, Inc. 
320 West 57th Street 
New York, NY 10019 
(212) 830-2533 


Dated: April 28, 1997 
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Nationa! Cabie Teieveion Association Dare! L Brenner 1724 Massacnusotts Avenue “cin wes: 
Vice President for Law & Was ngton, D.C. 20036-'S69 
Reguiatory Policy 202 775-364 Fax. 252 775-3602 


January 8,-1997 


Mr. John M, Shaker 

Senior Vice President, Licensing 
Broadcast Music Inc. 

320 West 57th Street 

New York, NY 10019-3790 


Re: Request for Licenses 
Dear John: 


The NCTA Music Licensing Committee, made up of NCTA end CATA members, have 
been authorized by certain cable operators to apply for BMI blanket and/or per program music 
licenses pursuant to the BMI Consent Decree. By this letter, we do so on behalf of the entities on 
the enclosed list (“Licensees”). The licenses we seek on behalf of the Licensees would 
commence on January 1, 1997. 


The license would cover ing locally originated by the Licensees, including 
programming on the ¢>-called channels, stand alone pay-per-view, and to the degree 
necessary, local commercials inserted into otherwise licensed programming 


We have a working group meeting scheduled for mid-month, and afterward we will be in 
&@ position to discuss with you our views on appropriate fees. Other cable ors may also 
decide to avail themselves of this license request, and we will supplement the list of Licensees as 
we receive appropriate authorizations. 


Thank you for your cooperation on this matter. 


Best wishes. 
Sincerely, 
Bufo 
DLB:tkb 
Enclosure 


cc: James Dolan, Chair, NCTA Music Licensing Committee 
Bruce D. Sokler, Esquire, NCTA Counsel 
Michael Saltzman, Esquire, BMI Counsel 
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BMI LICENSEES 


(As of 1/8/97) 


ALEXCOM, INC. 


AMERICAN CABLE ENTERTAINMENT 
(a/k/a Scott Cable Communications, Inc.) 


ARMSTRONG UTILITIES, INC. 
AVENUE TV CABLE SERVICE, INC. 
BOOTH AMERICAN COMPANY 
BRACKEN CABLEVISION 
BRESNAN COMMUNICATIONS, INC 
BUCKEYE CABLEVISION, INC. 
CABLEVISION SYSTEMS CORPORATION 
COAST CABLEVISION 
COMCAST CORPORATION 
CONTINENTAL CABLEVISION, INC. 
COX COMMUNICATIONS, INC, 
EAGLES MERE LAPORTE CABLEVISION, INC. 
FANCH COMMUNICATIONS, INC. 
FIRST COMMONWEALTH COMMUNICATIONS, INC. 
GARDEN STATE CABLE 
GREAT SOUTHERN PRINTING & MFG. CO. 
GREATER MEDIA CABLEVISION, INC. 
HANOVER CABLE TY, INC. 
HELICON GROUP, L.P. (The) 
ILLINI CABLEVISION, INC. 
INTERMEDIA PARTNERS 
IRVINE COMMUNITY TV, INC. 
JONES INTERCABLE, INC. 
LIMESTONE CABLEVISION 
MARCUS COMMUNICATIONS, INC. 
MASSILLON CABLE TV CORP. 


MASTER TELBCABLE, INC. 
MCKEE TELEVISION ENTERPRISES. INC. 
MEDIA GENERAL CABLE OF FAIRFAX, INC. 
MERRIMAC AREA CABLE 
MID-ATLANTIC TELCOM PLUS, LLC 
MID-COAST CABLE TV 
MIDWEST CABLE COMMUNICATIONS, ONC. 
MILLERSBURG TV COMPANY 
MOULTRI TELECOMMUNICATIONS, INC. 
OMEGA COMMUNICATIONS INC. 
PINE BLUFFS COMMUNITY TV SYSTEM 
PIONEER CABLE, INC. 
POST-NEWSWEEK CABLE, INC. 
PRIME CABLE/PRIME MANAGEMENT GROUP 
PTI COMMUNICATIONS 
RAINBOW CABLEVISION, INC. 
RAYSTAY COMPANY 
SIOUX FALLS CABLE TELEVISION 
SOUTH HOLT CABLEVISION 
STUCK CABLE CO. 
SUBURBAN CABLE TV CO. INC. 
SUMMIT COMMUNICATIONS, INC. 
SUMNER CABLE TV, INC. 


SUN COUNTRY CABLE, INC. & 
SUN WEST CABLE, INC. 


SUSQUEHANNA CABLE COMPANY 

SYLVAN VALLEY CATV COMPANY 
_. TCAMANAGEMENT COMPANY 
TCI COMMUNICATIONS, INC. 


CABLE SYSTEM MUSIC LICENSE AGREEMENT 


AGREEMENT, made at New York, on ,199__. 
between BROADCAST MUSIC, iINC., (“BMI”), a New York corporation with principal! 
offices at 320 West 57th Street, New York, New York 10019, and 
("LICENSEE"), a 


with principal offices at 
(the “Agreement’). 
IT iS AGREED AS FOLLOWS: 
1. Definitions 


As used in this Agreement, the following terms sha!l have the following 
respectivs neanings 


(a) “Term” shail mean the period beginning no earlier than January 1, 
1990 and ending December 31, 1996, and as more specifically set forth on Exhibit A 
attached hereto. “Commencement Date” shaii mean the first day of the Term. “Year’ 
shail mean calendar year. 


(bo) “Distribution System” shail mean each cabie television system, or 
other multichannel video program distributor (as such term is defined in Section 
76.1000 of the Federal Communications Commission rules) ("MVPD") listed on Exhibit 
A, as such may be amended from time to time by LICENSEE upon prior written notice, 
and which is (i) directly or indirectly owned in whole or a majority thereof by LICENSEE, 
and (ii) which distributed, distributes or will distribute Locally Originated Programming 
during the Term. An MVPD (@.9., a SMATV system, or MDS or MMDS operator) which 
distributes Locally Originated Programming in the Territory pursuant to @ sub- 
distribution agreement with LICENSEE shali be deemed a Distribution System for 
purposes of this Agreement. An MVPD added to Exhibit A of this Agreement pursuant 
to Paragraph 3(a) shall also be deemed a Distribution System for purposes of this 
Agreement. 
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(c) “Territory” shali mean the area within the United States of America, its 
commonwealths, territories and possessions in which LICENSEE's Distribution 
Systems operate, or are licensed to operate, during the Term. 


(d) “Locally Originated Programming” shail mean programming (other 
than satellite-delivered national or regional programming, but including statewide and 
regional news programming distributed within an ADi or DMA in which the Distribution 
System is located or an extension thereof where such extension is by fiber or through 
an interconnect) locally produced, inserted locally or through an interconnect or 
otherwise originated by, for, or on any of LICENSEE's Distribution Systems, including, 
without limitation, (i) programming on locally-originated channels programmed by the 
Distribution System, including advertising and promotional materials thereon: (ii) 
programming on public, educational and governmental (“PEG”) access channels, and 
(iii) advertising and promotional materials inserted locally or through an interconnect by 
or on behalf of LICENSEE into national, regional or local cable programming services. 
However, “Locally Originated Programming” shall not include programming distributed 
through video-on-demand services, locel or distant broadcast television or radio 
stations, on-line computer networks, national or regional cable programming services 
(other than statewide and regional news programming distributed within an AD] or DMA 
in which the Distribution System is located or an extension thereof where such 
extension is by fiber or through an interconnect, and other than advertising, 
promotional and other material inserted locally or through an interconnect by or on 
behalf of LICENSEE), locally originated pay-per-view, multimedia services or 
interactive games distributed by a Distribution System, or programming transmitted on 
behalf of third-party lessees of leased access channels on such channels; provided, 
however, that with respect to any performance of BMI Music in and as part of third party 
programming carried on leased access channels on LICENSEE's Distribution System, 
BMI shail not seek further license fees from LICENSEE relating to the distribution of 
such programming or the performance of BMI Music therein and shall look solely to 
such third-party programming provider for the payment of any license fees or other 
licensing Obligations with respect to such leased access programming. LICENSEE’s 
total obligation with respect to such third-party leased access programmers shall be to 
use reasonable efforts to notify such programmers that, as between LICENSEE and 
such programmers, such programmers are responsible for obtaining music 
performance rights from appropriate music performance rights organizations. 


(e) “Subscriber” shall mean each location to which LICENSEE provides 
Locally Originated Programming. Subscribers shall include each occupied dwelling 
(whether in a singie family dwelling or a multi-unit building), bar, restaurant and other 
residential or commercial location at which Locally Originated Programming is received 
through a Distribution System. If LICENSEE provides Locally Originated Programming 
to multiple dwelling complexes, including, but not limited to, apartments, hotels and 
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motels, on a bulk bill basis, the number of Subscribers attributable to each such bulk 
oil! subscriber shali be equa! to the total monthly retail rate a complex is charged in the 
applicable Distribution System for the levei or package of services in which the Locally 
Originated Programming is carried, divided by LICENSEE's standard monthly retail rate 
a non-bulk rate subscriber is charged in the applicable Distribution System for such 
level or package of services. For purposes of calculating any Annual Per Subscriber 
Fee (as set forth in Exhibit 8). “Subscribers” will not include (i) any facility used 
primarily to monitor and control programs telecast on a Distribution System, (ii) any 
illegal connection not authorized by LICENSEE or a Distribution System. (iii) 
employees of LICENSEE who are not charged for television services which include 
Locally Originated Programming, and (iv) subscribers who have not paid their monthly 
rate to LICENSEE for a given month and are subsequently disconnected; however, the 
license granted herein will extend to transmissions by Distribution Systems to such 
viewers. For purposes of this Agreement only, the number of Subscribers for each year 
of the Term shall be the average of (i) the number of Subscribers as of December 31 of 
the previous year and (ii) the number of Subscribers as of December 31 of that year for 
each Distribution System. (For example, the number of Subscribers for Year 1990 shail 
be the average of (i) the number of Subscribers as of December 31, 1989 and (ii) the 
number of Subscribers as of December 31, 1990.) LICENSEE may submit appropriate 
copies of its Copyright Office Statements of Account as filed with the United States 
Copyright Office pursuant to 37 CFR § 201.17 as verification of its number of 
Subscribers for each Distribution System for any given period covered by this 
Agreement. 


2. Grant of Rights 


(a) BMI hereby grants to LICENSEE for the Term @ non-exclusive license 
to perform in and as part of Locally Originated Programming wherever distributed or 
supplied by LICENSEE through its Distribution Systems to its Subscribers (or to 
Subscribers of an MVPD sub-licensed by LICENSEE and listed on Exhibit A or to 
Subscribers of any other MVPD to the extent it is included on Exhibit A) within the 
Territory, ail musical works, the rights to grant public performance licenses of which 
BMI may during the Term hereof contro! (“BMI Music”). This license shall not include 
dramatic rights or the right to perform dramatico-musical works in whole or in 
substantial part, or the right to use music licensed hereunder in any other context which 
may constitute an exercise of “grand rights” therein. 


(6) Nothing herein shali be construed as the grant by BMI of any license in 
connection with any transmission that is not part of Locally Originated Programming 
distributed or supplied by a Distribution System, and, except as otherwise expressly 
provided herein (including Paragraph 2(c), below), nothing herein shall authorize 
LICENSEE to grant to others (including bars, restaurants and other commercial 
establishments that may be Subscribers) any right to reproduce or perform publicly by 
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any means, method or process whatsoever, any of the musical compositions licensed 
hereunder or to authorize any MVPD other than one listed on Exhibit A to publicly 
perform the musical works licensed hereunder; provided, however, that LICENSEE 
shall not be responsibie for the monitoring, reporting, or preventing of unauthorized 
public performances of BM! Music by any third party, regardiess of the business 
relationship between LICENSEE and such third party. No license is granted hereunder 
for: (1) any performance by a satellite delivered national or regional cable programming 
service (e.g., Home Box Office, Lifetime Television), cther than (a) statewide end 
regional news services distributed within the ADI or DMA in which the Distribution 
System is located or an extension thereof where such extension is by fiber or through 
an interconnect, and (b) advertising, promotional, and other materia! inserted iocaily or 
through an interconnect by or on behalf of LICENSEE or (2) local or distant broadcast 
programming. 


(c) This license shall include the right to perform, and to license others to 
perform pursuant to sub-distribution agreements with MVPDs listed on Exhibit A, BMI 
Music in and as part of Locally Originated Programming distributed by or through the 
Distribution Systems to commercial end bulk accounts of LICENSEE, including but not 
limited to apartment buildings, condominiums, and all other dwelling piaces, individual 
hotel rooms and aii other rooms of public accommodation. The performances licensed 
hereunder may originate at any place, whether or not such piace is licensed to publicly 
perform the musica! works licensed hereunder. BMI shail not be entitled seperately to 
seek to license the same rights granted LICENSEE in this Agreement or to secure 
license fees for such rights from such commercial and bulk accounts of LICENSEE. 
Nothing in this Paragraph shall be deemed to grant a license, to the extent it may be 
required, to anyone, including LICENSEE, who owns or operates such a place where 
such Programs originate. However, with respect to any public perforrnance of BMI 
Music in and as part of Locally Originated Programming at such venue, BMI shal! not 
seek further license fees relating to the distribution of such programming by or through 
the Distribution System to such venue. 


3. License Fee 


(a) in consideration of the license granted herein, LICENSEE agrees to pay 
BMI for each year of the Term hereof a license fee as set forth in Exhibit B (the “Annual 
Per Subscriber Fee"). LICENSEE will use good faith efforts to perform its reporting and 
payment obligations on @ consolidated corporate entity basis to facilitate where 
reasonably practicable a single fee report and payment for all Distribution Systems 
listed on Exhibit A Except with respect to MVPDs managed by a third party and 
described on Exhibit D, LICENSEE represents that, to the best of its knowledge, all its 
Distribution Systems or other MVPDs transmitting Locally Originated Programming 
containing BM! Music for any part of the period 1990 through 1996 are listed on Exhibit 
A to this Agreement’ LICENSEE may add to Exhibit A any other MVPD it wishes to be 
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licensed under this Agreement, provided LICENSEE has a management agreement, 
sub-license or ownership relationship between LICENSEE and such MVPD. 


(b) LICENSEE will pay BMI all license fees, if any, computed pursuant to 
Exhibit 8 and Paragraph 1(@) accrued for the Years 1990, 1991, 1992, and one-half of 
fees accrued for 1993 within thirty (30) days of execution of this Agreement 
LICENSEE wil! pay BMI all license fees, if any, computed pursuant to Exhibit B and 
Paragraph 1(e) accrued for one-half of Year 1993 and all of Year 1994, payable on 
March 1, 1996. LICENSEE will pay BMI all license fees, if any. computed pursuant to 
Exhibit 8 and Paragraph 1(e) for the Year 1995, payable on August 29, 1996. 
LICENSEE will pay BMI all license fees, if any, computed pursuant to Exhibit 8B and 
Paragraph 1(e) for the Year 1996, payable on March 1, 1997 


(c) LICENSEE will submit to BMi a true, accurate, complete, and certified 
Fee Report in the form attached hereto as Exhibit C at the time which each license fee 
payment hereunder is due. 


(d) BMI shall have the right, during customary business hours and not 
more than once each year of the Term, on notice in writing of not less than twenty 
business days, to conduct an audit to verify LICENSEE's Subscriber counts as listed on 
its Fee Reports, whether there is use of BMI Music, and the identity of its Distribution 
Systems The fina! audit under this provision shail occur within two years after the end 
of the Term. in any given year audits of multiple systems of LICENSEE shall be limited 
to no more than 20% or 1, whichever is the greater, of the total number of MVPDs other 
than any MVPD listed on Exhibit D. BMI may audit such systems for every year of the 
Term. in the event such audits reveal in a given year a net under-reporting of 
Subscribers of greater than S% (for any of the years 1990 through 1994) or 2% (for 
either 1995 or 1996) of the total number of Subscribers covered by such audits or 
inaccuracy as to whether an MVPD distributed Locally Originated Programming 
containing BMI Music during any part of the Term, BMI shall have the right to audit the 
Subscriber count of additional systems for any three (3) years of the Term. If any audit 
reveals an underpayment by LICENSEE, BMi shail notify LICENSEE in writing within 
120 days of the audit, and BMI's failure to so notify LICENSEE shall constitute a waiver 
of any claim based on Such audit All information coming to BMI's attention as @ result 
of any such examination shail be held completely and entirely confidential and shall not 
be used by BMI other than in connection with the administration and enforcement of 
this Agreement. Notwithstanding the foregoing, if LICENSEE provides to BMI copies of 
the appropriate sections of its Statements of Account for any Distribution System as 
filed with the United States Copyright Office pursuant to 37 CFR § 201.17 
demonstrating that the number of subscribers used for the calculation of the license 
fees provided hereunder with respect to any year are not less than the average of 
subscribers reported on the Statements of Account filed in the United States Copyright 
Office for such year, including the most recent Statement of Account of the previous 
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yeer end caiculated in accordance with paragraph 1(e) of this Agreement, then BMI 
shall not audit such subscriber counts; provided, however, that LICENSEE shali notify 
BMI in writing of any amended or corrected Statements of Account filed by LICENSEE 
for such Distribution System for such year. With respect to any Distribution System, if 
LICENSEE inciudes such Distribution System on Exhibit A for any year of the Term. 
then BMI shail not audit with respect to use of BMI! Music in Locally Originated 
Programming on such Distribution System for such year. Nothing in this subparagraph 
(d) shall be deemed to limit LICENSEE’s obligation to make true, accurate, and 
complete Fee Reports and Exhibit A listing as provided in this Agreement or BMI's right 
to payment of the license fees otherwise Gue under this Agreement. 


4. Late Payment Charge 


BMi may impose a late payment charge of one and one-half percent (1.5%) 
per month from the date payment was due on any undisputed payment that is received 
by BMI more than fifteen (15) days after the due date, provided that such due date 
occurs on or after the date of this Agreement. 


5. Music Use Reporting 


LICENSEE will provide BMI a true, accurate and complete list of the channel 
line-up for each MVPD licensed hereunder as of the last day of each half year (i.e. 
June 30 and December 31) hereafter within the Term; each such list will be due thirty 
(30) days after the end of the half year. BMI! shail have the right further to request from 
LICENSEE (if it owns more than one MVPD), in writing on not less than fourteen (14) 
days’ notice, video tape recordings (with sound) (or programming and advertising logs 
or cue sheets, at LICENSEE’s option) of up to two channels of programming for one full 
day (24 hours) per year for not more than 10% or 1, whichever is greater, of the MVPDs 
of such LICENSEE, such days and channels to be designated by BMI as part of BMi's 
written request. Each such video tape recording will be provided to BMI within seven 
(7) days of the designated day for such recording 


6. Release 


(a) LICENSEE represents, covenants, and warrants thet all MVPDs 
owned, in whole or @ majority thereof, by LICENSEE which transmitted Locally 
Originated Programming containing BM! Music that is not othorwise licensed while 
owned by LICENSEE during any period identified for each such MVPD, except for such 
MVPDs as may be licensed by BMI through another license agreement in form similar 
to this Agreement, are included in Exhibit A. LICENSEE will add to Exhibit A, pursuant 
to Paragraph 14, each MVPD acquired by LICENSEE, in whole or a majority thereof, 
not theretofore listed on Exhibit A within ninety (90) days of such acquisition. 
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LICENSEE shall only be responsible for license fees under this Agreement accruing 
after the effective date of such acquisition. 


(b) Upon receipt by BMI of the first payment due under this Agreement, 
BM! releases LICENSEE its affiliated corporations, officers, directors, agenis. 
employees, successors and assigns, from any and ail ciaims or losses or other causes 
of action that relate to LICENSEE’s use or performance of BMI Music as pari of Locaily 
Originated Programming prior to the Term, inciuding without limitation all copyright 
infringement claims, or claims of a similar nature, known or unknown, which have been 
brought or which may arise out of such use or performance of BMI Music. BMI and 
LICENSEE each agree that this Agreement will constitute the fina! and binding 
resolution between the parties with regard to LICENSEE’s use or performance of BM! 
Music in Locally Originated Programming prior to and, with respect to Distribution 
Systems listed on Exhibit A for such years as are listed for each of them, during the 
Term. Execution of this Agreement by LICENSEE, or the fulfillment of LICENSEE's 
obligations hereunder, in no way indicates any admission of liability whatsoever by 
LICENSEE. 


7, Withdrawal of Works 


Subject to the indemnification provisions of Paragraph 8 of this Agreement, 
BMI, upon written notice, reserves the right to withdraw from the license granted 
hereunder any musical work as to which legal action has been instituted in a court of 
competent jurisdiction or a bona fide claim made that BMI does not have the right to 
license the performing rights in such work or that such work iniringes @ composition not 
in the BMI repertoire (each, @ “Withdrawn Work"). A musical work will only qualify as a 
Withdrawn Work if it is withdrawn by BMI from its repertoire with respect to ail BMI 
licensees 


8. indemnification 


BMI shall indemnify, save harmiess and defend LICENSEE, its advertisers 
and their advertising agencies, all MVPDs listed on Exhibit A and their advertisers and 
their atv-" + 1g agencies, and its and their officers and employees (the “indemnified 
Parties’: “© 1 and against any and all claims, demands or suits that may be tmade or 
broug = ainet them or any of them with respect to the performance of any material 
licenseu under this Agreement, provided that this indemnity shall not apply to 
transmissions of any Withdrawn Work performed by LICENSEE following receipt of 
written request from BMI to LICENSEE that LICENSEE refrain from performance 
thereof, BMI will, upon reasonable written request, advise LICENSEE whether 
particular musica! works are aveilable for performance as part of BMI's repertoire 
LICENSEE shall provide the title and the writer/composer of each musical composition 
requested to be identified 
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9. Ereach or Defavit 


in the event LICENSEE materially breaches or cefaults in its performance 
under this Agreemerit, BMI shall have the right to cance! this Agreement upon sixty (60) 
days’ prior written notice. For @ period of thirty (30) days following such notice, 
LICENSEE shall have the right to cure any such breach or default, and if LICENSEE 
cures such breach or default within such thirty day period, BMI's right to cancel the 
Agreement will terminate upon the date of such cure in the event LICENSEE does noi 
cure such breach or default, BMI's cancellation shall become effective sixty (60) days 
after LICENSEE's receipt of written notice thereof. No waiver by BMI! of full 
performance of this Agreement by LICENSEE in any one or more instances shall be a 
waiver of the right to require full and complete performance of this Agreement 
thereafter or of the right to cancel this Agreement in accordance with the terms of this 
Paragraph. 


10. Most Favored Nations 


Because this Agreement is largely retroactive in scope, is of limited 
prospective application, is experimental and generally of no precedential vaiue with 
regard to future agreements regarding uses of BM! Music, BMi and LICENSEE have 
agreed not to include in the Agreement language providing for most favored nations 
treatment vis-a-vis other potential distributors of programming comparable to that 
described in Paragraph 1{d) above and beyond the obligations imposed on BMI 
pursuant to its consent decree entered in United States v. Broadcast Music, inc. BMI 
acknowledges LICENSEE’s position to be that future license agreements between BMI 
and LICENSEE should contain a most favored nations provision with respect to the 
license granted hereunder with regard to other distributors of programming comparable 
to that described in Paragraph 1(d). The absence of such a provision from this 
Agreement shall not be asserted as a precedent if and when such a provision is sought 
by LICENSEE in connection with any future license agreement negotiations or 
proceedings between BMI and LICENSEE, shail not be deemed @ waiver of any right 
LICENSEE might have to seek such @ provision in any future license agreement, and 
shall not be deemed to derogate from any obligation BM! might have in this respect 
under the consent decree entered in United States v. Broadcast Music, inc. 


11. Arbitration 


All disputes of any kind, nature or description arising in connection with the 
terms and conditions of this Agreement, and not cognizable under Article XIV of the 
consent decree entered in United States v. Broadcest Music, 'nc., shall be submitted to 
the American Arbitration Association in New York, New York for arbitration under its 
then prevailing rules, the arbitrator(s) to be selected as follows’ Each of the parties 
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shal!, by written notice to the other, have the right to appoint one arbitrator If, within 
twenty (20) days following the giving of such notice by one party, the other shall not, by 
written notice, appoint another arbitrator, the first arbitrator shal! be the sole arbitrator 
if two arbitrators are so appointed, they shall appoint a third arbitrator if twenty (20) 
days elapse efter the appointment of the second arbitrator and the two arbitrators are 
unable to agree upon the third arbitrator, then either party may request the American 
Arbitration Association to appoint the third arbitrator. The award made in the arbitration 
shall be binding and conclusive on the parties and judgment may be, but need not be. 
entered in any court having jurisdiction. Such award shall include the fixing of the 
costs, expenses and attorneys’ fees of arbitration, which shall be borne by the 
unsuccessful party 


12. Notice 


All notices given hereunder shall be duly and properly given if mailed by 
first-class U.S. mail (certified/return receipt) or by personal delivery to BMI's or 
LICENSEE’s , as the case may be, address set forth above or any other address which 
the parties hereto may from time to time designate in writing for such purpose. Any 
notices hereunder shall be deemed given ten (10) business days after mailing in 
accordance with this Paragraph. 


13. Assignment 


(a) This Agreement shail inure to the benefit of and shali be binding upon 
the parties hereto and thew respective successors and assigns, but no assignment 
shall relieve the parties hereto of their respective obligations Nereunder. provided that 
LICENSEE will only be responsible for payment obligations accrued as of and through 
the effective date of any such assignment. if a Distribution System listed on Exhibit A 
wes purchased by LICENSEE during the Term, LICENSEE shall only be responsible for 
license fees accruing after the effective date of such purchase. 


(bo) if LICENSEE sells or otherwise transfers a controlling share of its stock 
or other ownership interest in one or more Distribution Systems, LICENSEE will delete 
such Distribution System(s) from Exhibit A and will be relieved of ail liability hereunder 
with respect to such Distribution System(s) from the date of closing going forward. 
LICENSEE shail provide BMI with the name and address of the acquiring party within 
thirty (30) days of the effective date of such transfer. LICENSEE agrees to provide BMI 
with a final payment concerning such Distribution System(s) of any fees accrued as of 
the date of such sale or transfer, payable at the next scheduled fee payment date in 
accordance with Paragraph 3(b) of this Agreement. Computation of LICENSEE's fee 
payment obligation with respect to Subscribers will be pro-rated and based on the 
number of Subscribers of such Distribution System(s) as of the date of such sale or 
transfer 
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14. Added Deleted Systems 


Subject to the provisions of Paragraph 1(b) of this Agreement, LICENSEE 
may add any Distribution System or MVPD to this Agreement during the Term upon 
prior written notice; provided that LICENSEE will only be responsibie for payment 
obligations under this Agreement beginning with the effective date of the addition of 
such Distribution System or MVPD to this Agreement. Each such Distribution System 
or MVPD shall be deemed a Distribution System as of the effective date of such 
addition for purposes of this Agreement and Exhibit A will be deemed amendec 
accordingly. LICENSEE may delete any Distribution System from this Agreement at 
any time during the Term at such time as such Distribution System is no longer owned 
by LICENSEE or is listed on Exhibit D. 


15. Authority of LICENSEE and Signatory 


LICENSEE represents and warrants that it has the authority to enter into this 
Agreement on behalf of, and to bind, the Distribution Systems, and the owner of such 
Distribution Systems, if same is not LICENSEE. LICENSEE's signatory represents that 
he or she has authority to execute this Agreement on behalf of LICENSEE. 


16. Construction 


{a) This Agreement constitutes the entire understanding between the 
parties with respect to the subject matter hereof. This Agreement cannot be waived or 
added to <7 modified orally and no waiver, addition or modification shall be valid unless 
in writing and signed by the parties. This Agreement, its validity, consiruction and 
effect, shall be governed by the laws of the State of New York. The fact that any 
provisions herein are found by a court of competent jurisdiction to be void or 
unenforceable shall not affect the validity or enforceability of any other provisions. 


(b) Each party acknowledges that this Agreement was entered into for the 
purpose of settling and compromising a disagreement between BMI and LICENSEE 
regarding the proper scope of, and the license fees for, music performance licenses for 
BMI! Music used in and as part of Locally Originated Programming prior to and during 
the Term only. This Agreement is entered into on a non-prejudicia! and experimental 
basis end does not in any way reflect an agreement between the parties as to (i) the 
vaiue of the BMI Music performed by LICENSEE (ii) appropriate increases in license 
fees On a year-to-year (or any other) basis, or (iii) the terms and conditions thet would 
be appropriate or necessary in any potential future license agreement between BMI 
and LICENSEE. 


Neither party shall submit or otherwise testify as to the contents or the 
existence of this Agreement without disclosing the terms and conditions enumerated in 
this Paragraph 16(b). In the event that any law now or hereafter enacted by a state, or 
political subdivision thereof, in which the LICENSEE or any of its Distribution Systems 
is located will result in major interference with BMI's ability to license such Distribution 
Systems, BMI will have the right within sixty (60) days of such enactment to terminate 
this Agreement with respect to the affected Distribution Systems upon sixty (60) days’ 
written noticeto LICENSEE. — 


BROADCAST MUSIC, INC 


LICENSEE (Legal Name) 


By: By: 
(Signature) (Signature) 
~~ (Print Name of Signer) (Print Name of Signer) 
(Title of Signer) (Title of Signer) 
81000. doc 


EXHIBIT A 


Cable System Principal 
ocother MVPD Owner Prior Owner® QperstingArea erm” 


* If acquired in whole or more than fifty percent on or after January 1, 1990. 
** Or effective date if added pursuant to Paragraph 3(a) or Paragraph 14. 
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EXHIBIT B 


Calendar Year Annual Per Subscriber Fee 
1990 $0.025 
1991 $0.040 
1992 $0.045 
1993 $0.055 
1994 $0.060 
1995 $0.070 
1996 $0.075 


Notes: The number of Subscribers will be calculated as provided in 
Paragraph 1(e) of the Agreement 


With respect to the years 1990 through 1994, LICENSEE is only obligated 
to pay BMI the Annual Per Subscriber Fee for years in which LICENSEE 
actually distributed Locally Originated Programming containing BMI 
Music. For exampie, if LICENSEE only distributed Locaily Originated 
Programming containing BMi Music in 1992, 1993 and 1995, LICENSEE 
will have no payment obligations to BMI with respect to calendar years 
1990, 1991, and 1994, and will have payment obligations for 1992, 1993, 
1995 and 1996. LICENSEE, once agreeing to include a Distribution 
System on Exhibit A for 1995, is accepting a license for that Distribution 
System for the entire balance of the Term and will pay for both 1995 and 
1996; it being understood, however, that LICENSEE does not hereby 
commit to such a requirement in any future agreement with BMI. 
LICENSEE shail have no obligation to pay BMI any fees with respect to 
any music performed prior to calendar year 1990. 


For payment schedule, see Paragraph 3(b) of the Agreement. 


* Includes any person or entity responsible 
) for ' j 
“ tenes meget including music 
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| RM 96- 2 Before the SEP 13 19% 
COPYRIGHT OFFICE 
| Y LIBRARY OF CONGRESS RECEIVED 
| No. ———<= Washington, D.C. 
—_— -—-— --— - = = =-—-= =- of el rlhlUcrOrOlhlhUc O)hlUhHU x 
In the Matter of: : 
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COMMENTS OF THE AMERICAN SOCIETY OF 
COMPOSERS, AUTHORS AND PUBLISHERS, 


BROADCAST MUSIC, INC... AND SESAC, INC. 

The American Society of Composers, Authors and 
Publishers ("ASCAP"), Broadcast Music, Inc. ("BMI") and SESAC, 
Inc. ("SESAC") (collectively "Music Claimants") submit the 
following reply comments in response to the Copyright Office (the 
"Office") Notice of Inquiry, 61 Fed. Reg. 20197 (May 1, 1996), as 
amended by 61 Fed. Reg. 27322 (May 24, 1986). 

Music Claimants have reviewed the initial comments 
filed by all other parties concerning the eligibility of open 
video systems that retransmit broadcast signals for the cable 
compulsory license, 17 U.S.C. § 111. For the reasons set forth 
below, Music Claimants believe that the determination of that 
¢ligibility is a policy matter for Congress, not the Office. 
Further, should the Office determine that, as a regulatory 
matter, open video systems are eligible for the cable compulsory 


license, Music Claimants believe that open video systems would 


not be entitled to the passive carrier exemption set forth in 17 


U.S.C. § 11l(a) (3). 
DISCUSSION 


I. WHETHER OPEN VIDEO SYSTEMS ARE ELIGIBLE FOR THE CABLE 
COMPULSORY LICENSE IS _ A POLICY MATTER FOR CONGRESS. 


Music Claimants agree with the Motion Picture 
Association of America, Inc. ("MPAA") and Joint Sports Claimants 
that Congress is the appropriate body to determine whether the 
cable compulsory license should be extended to open video 
systems. As MPAA and Joint Sports Claimants aptiy observe, open 
video systems do not fit comfortably within the statutory 
definition of "cable system” under 17 U.S.C. § 111(f). Comments 
of Motion Picture Association of America, Inc. on the Eligibility 
of Open Video Systems for Cable Compulsory License (“MPAA 
Comments”), Docket No. 96-2 at 2-3, 5-9; Comments of the Joint 
Sports Claimants (“Joint Sports Comments”), Docket No. 96-2, at 
1-5, 8-9. 

Nor is the legislative history concerning authorization 
of open video systems clear on this point. Those in support of 
extending Section 111 to open video systems argue that because 
Congress authorized open video systems as a way of introducing 
competition to the cable industry Section 111 must apply to open 
video systems. E.g., Comments of U S West, Inc. on the Copyright 
Office’s Notice of Inquiry Regarding the Eligibility of Open 


Video Systems for the Cable Compulsory License (“U S West 


Comments”), Docket No. 96-2, at 2-4. This simply does not 
follow. 

Section 111 was crafted twenty years ago to respond to 
the needs of a then small, localized and clearly defined cable 
industry. See MPAA Comments at 2-3; Joint Sports Comments at 6- 
8. The structure of open video systems was unheard of in 1976. 
Indeed, in 1976, the telephone companies -- the principal 
operators of open video systems -- were prohibited from entering 
the very same business whose regulatory protection they now seek. 
Joint Sports Comments at 7-8. 

Moreover, an amendment to the Telecommunications Act of 
1996 was proposed by the telephone companies that would have 
extended the cable compulsory license to open video systems. 

But, the amendment was not included in the final version of the 
Act. Joint Sports Comments at 5-6. Accordingly, there is no 
clear statement from Congress that Section 111 should be extended 


to open video systems.’ 


l. Capital Cities/ABC, Inc. ("ABC") makes two important 
points worthy of the Office's consideration should the Office 
nevertheless determine that Section i111 is applicable to open 
video systems. First, in that event, ABC cautions the Office to 
“avoid any suggestion [in its regulations) that customers of a 
telephone company might qualify as a ‘cable system' under Section 
111 when retransmitting broadcast programming through a computer 
network." Second, ABC reminds the Office that any regulations in 
this area should not, unintentionally, cast doubt on prior Office 
and judicial determinations that satellite carriers do not 
qualify as Section 111 cable systems. 
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In addition, MPAA and Joint Sports Claimants aptly 
observe that, in the past, the Office determined that newly 
emerging forms of delivery systems were not entitled to the cable 
compulsory license. Rather, new delivery services have had to 
seek Congressional relief -- either to extend the coverage of 
Section 111 or create a new compulsory license, as in the case of 
the satellite carriers. MPAA Comments at 3; Joint Sports 
Comments at 3-5. Indeed, satellite carriers may compete with 
cable systems; however, Congress did not try to shoehorn this 
industry within Section 111. Similarly, the copyright 
implications of the local retransmission of low-power television 
stations and wireless cable systems had to await Congressional 
action. See Pub. L. No. 99-397, 100 Stat. 848 (1986) (low-power 
television); Satellite Home Viewer Act of 1994, Pub. L. No. 103- 
369, § 3, 108 Stat. 3477, 3480-81 (1994) (including microwave 
cable systems under Section 111) .? 

MPAA also notes that no open video system is yet 
operational and that establishment of a regulatory system by the 


Office now is, essentially, premature. MPAA Comments at 1-2. In 


2. # Arguments that this legislative history manifests 
congressional intent that the Copyright Office should expand the 
scope of the cable compulsory license through regulation, Joint 
Comments Before the Copyright Office of Bell Atlantic, BellSouth, 
NYNEX, Pacific Telsis Group and SBC Communications, Docket No. 
96-2 at 17-19 (“Joint Comments of Bell Atlantic, BellSouth, 
NYNEX, Pacific Telsis Group and SBC Communications”), are clearly 
at odds with the actual legislative approach adopted by Congress 
in addressing the application of statutory licenses to new 
retransmission means. 


its Notice of Inquiry, even the Office stated that "[t)he 
structure and appearance of open video systems remains largely 
unresolved at this time." 61 Fed. Reg. at 20198. See aiso 
Federal Communications Commission Third Report and Order and 
Second Order on Reconsideration (“FCC Third Report”), 61 Fed. 
Reg. 43160, 43172 (August 20, 1996) (“{n]o open video systems have 
yet been certified to operate”). 

Finally, it is worth noting that, with respect to rules 
and policies concerning open video systems, the FCC consistently 
makes the point that open video systems are not subject to 
precisely the same regulatory burdens as cable systems -- 
“Congress established cable and open video systems as two 
distinct video delivery models, each offering a particular 
combination of regulatory benefits and burdens.” FCC Third 
Report at 43162. It also follows that an open video system with 
different regulatory benefits and burdens than cable systems may 
not be entitled to the benefits of the cable compulsory license. 

Under these circumstances, Music Claimants believe it 
would be entirely inappropriate for the Office to determine now 
that open video systems are eligible for the cable compulsory 
license. 


Il. THE PASSIVE CARRIER EXEMPTION IS INAPPLICABLE TO OPEN 
VIDEO SYSTEMS .. 


The telephone companies seek coverage under Section 111 


for their activities as program providers, but maintain that when 


they operate as a platform for other program providers, they 
ought to qualify for the passive carrier exemption of 17 U.S.C. 
§ lliia) (3). We believe that open video system operators fall 
well outside the exemption when they operate in that capacity. 
Section 11ll(a) (3) provides that, in order to qualify 
for the passive carrier exemption, the secondary transmission 
must be 
made by any carrier who has no direct or indirect 
control over the content or selection of the 
primary transmission or over the particular 
recipients of the secondary transmission, and 
whose activities with respect to the secondary 
transmission consist solely of providing wires, 
cables, or other communications channels for the 
use of others; Provided, That the provisions of 
this clause extend only to the activities of said 
carrier with respect to secondary transmissions 
and do not exempt from liability the activities of 
others with respect to their own primary or 
secondary transmissions. 

(Emphasis added.) 

Open video system operators may program their system's 
channel capacity with programming they choose’. In these 
circumstances, open video system operators have "direct" control 
over the “content or selection of the primary transmission" and 
their activities do not consist "solely" of providing wires, 


cables, or other communications channels. The legislative 


3. If demand for channels By the channel capacity of 
the open video system, eecnebtnn ecke ean system operator will be 
restricted to Rie A y of ite channel capacity. 
Telecommunications gory of 1996, Pub. L. No. 104-104, § 653, 110 
Stat. 53, 121-22 (1996). 


history of Section 111 states that the passive carrier exemption 
"extends to secondary transmitters that act solely as passive 
carriers." H.R. Rep. No. 1476, 94th Cong., 2d Sess. 92 (1976); 
Senate Rep. No. 94-473, 94th Cong. lst Sess. 78 (1976) (emphasis 
added). Therefore, they are not eligible for the passive carrier 
exemption when they program their system's channel capacity with 
programming they choose. 

Open video systems also are not eligible for the 
passive carrier exemption when they serve as a platform for 
another video programming provider because they participate in 
activities outside the passive carrier definition. Open video 
systems may engage in many activities that may push them “well” 
outside the exemption, e.g., decisions regarding division of 
channel capacity and sharing of channels, signal scrambling and 
selling and leasing descramblers. Comments of Comcast Cable 
Communications, Inc., Docket No. 96-2, at 4-5. In addition, 
Music Claimants note that open video systems may perform billing 
and collecting functions as well as create navigational tools for 
other program providers. [E.g., Joint Comments of Bell Atlantic, 
BellSouth, NYNEX, Pacific Telsis Group and SBC Communications, at 
37; FCC Third Report at 43169-70. 

While U S West concedes that these activities could be 
“viewed as activities outside the passive carrier exemption", U S 
West Comments at 10, Congress and the Office already have 


reviewed some of these activities and concluded, for example, 


that merely scrambling a signal and selling, leasing or renting 
descramblers is sufficient to place a carrier outside of the 


Section 1lll(a)(3) exemption. 
In enacting the Satellite Home Viewer Act of 1988, 


Congress reviewed the passive carrier exemption for satellite 
systems that scrambled their signals and sold, leased or rented 
descramblers to individuals. Congress determined that a new 
statutory license should be established for such satellite 
systems because their activities were likely to be outside of the 


passive carrier exemption: 


Congress did not contemplate that carriers would be 
engaged in marketing signals to home dish owners when 
it enacted the section llli(a}(3) exemption. By 
selling, renting, or licensing descrambling devices to 
subscribing earth station owners, a carrier exercises 
direct control over which individual members of the 
public receive the signals they retransmit. Moreover, 
these activities represent a far more sophisticated and 
active involvement in selling signals to the public 
than does an act of merely providing ‘wires, cables, or 
other communications channels.' 


H.R. Rep. No. 887, 100th Cong., 2d Sess., Pt. 1, at 13 (1988). 
The Register of Copyrights, in commenting on the potential effect 
on a carrier's Section 1lllia)(3) exemption of selling, leasing or 
renting descramblers (even without scrambling the signals 
themselves) to satellite dish owners, explained: 
[I}n selling or renting descrambling devices to some 
earth station owners, the [satellite] carriers would 
appear to exercise control over the recipients of the 
programming. .. . Moreover, since licensing or 
Gescrambling devices would appear to be a far more 


sophisticated and active function than the passive 
function of merely providing ‘wires, cables, or other 
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communications channels,’ even those carriers who seek 
to license signals encrypted by someone else would lose 
their llli(a)(3) exemption. .. 


Therefore, I reach the preliminary judgment in this 
difficult and controversial area of the law, that the 
sale or licensing of descrambling devices to satellite 
earth station owners falls outside the purview of 
section lll(a)(3).... 

Letter from The Honorable Ralph Oman, Register of Copyrights, to 
The Honorable Robert W. Kastenmeier, Chairman, Subcommittee on 


Courts, Civil Liberties and the Administration of Justice 3 


(March 17, 1986) xyeprinted in Copyright and New Technologies: 
Hearings Before the Subcomm. On Courts, Civil Liberties, and the 


Administration of Justice of the House Comm. On the Judiciary, 
99th Cong., lst & 2d Sess. 317, 319 (1985 & 1986) (emphasis in 


original) (hereinafter “Oman Letter") .‘ 

It is also noteworthy that, in finding that satellite 
carriers would not be eligible for the cable compulsory license, 
the Office stated that the “passive carrier exemption was in 
effect the antithesis of the compulsory license, and that 


activity interpreted as exempt under Section 1llli(a) (3) could not 


4. Arguments that the decision in Eastern Microwave. Inc. 
V. Doubleday Sports, Inc,., 691 F.2d 125 (2d Cir. 1982), allows 


open video systems operators to use the passive carrier 
exemption, even if they perform services beyond merely 
transporting the signals of others, Joint Comments of Bell 
Atlantic, Bell South, NYNEX, Pacific Telesis Group and SBC 
Communications at 33-34, fail analysis. Congress, with 
assistance from the Office, was well aware of the Eastern 
Microwave decision in arriving at the determination that selling, 
renting or leasing descramblers would inevitably take the 
satellite carriers outside of the passive carrier exemption. See 
H.R. Rep. No. 887, 100th Cong., 2d Sess., Pt. 1, at 12-13 (1988). 


be licensed under Section lllic).” Comments of the National 
Association of Broadcasters, Docket No. 96-2 at 10. Music 
Claimants know of no cable system * tiject to the cable compulsory 
license that also qualifies for the passive carrier exemption. 
While it is true that the passive carrier exemption was 
created with the telephone company (ATéT) in mind, see Oman 
Letter at 1, in an open video system setting, telephone companies 
will act in a very different capacity then they do in performing 
their primary function in the national communications 
infrastructure. Therefore, application of the passive carrier 


exemption would be in error. 
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CONCLUSION 


In sum, Music Claimants respectfully submit that the 
determination of whether open video systems are eligible for the 
cable compulsory license is a policy matter for Congress to 
decide. Accordingly, the Office should rule that as a regulatory 
matter open video systems are not eligible for the cable 
compulsory license. However, should the Office determine that 
Section 111 is applicable in these circumstances, the passive 
carrier exemption should not be extended to open video systems 


when they serve as a platform for other video program providers. 


Respectfully submitted, 


AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS 


—p . rect Otmerc § Ge pn r 
I. Fred Koenigsberg \ 
White & Case 


1155 Avenue of the Americas 
New York, NY 10036-2787 


The yer [ GQ Whket /n - 
Beverly A. Willett \ 
ASCAP 

1 Lincoln Plaza 

New York, NY 10023 
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BROADCAST MUSIC, INC. 


A Dhenyar © Reronsm fr, at 


Marvin L. Berenson 
Joseph J. DiMona 
Broadcast Music, Inc. 
320 West 57th Street 
New York, NY 10019 


ADaic. | to 


Michael J. R ngton 
George Ga] t 

Drinker Biddle & Reath 
901 15th Street, NW 
Suite 900 

Washington, DC 20005 


SESAC, INC. 


Henry . Kaufman r | N 
SESAC, 


421 Beat sath Street 
New York, NY 10019 


Koonctt T° Kesspgns fos 
Kenneth M. Kaufman aN) 
Roberts & Eckard, P.C. 

1150 Connecticut Ave., NW 


Suite 1100 
Washington, DC 20036 


September i3, 1996 


MICHELE J WOODS oe nth nemeponed — mum coe eED 
April 28, 1997 peepee 
By Hand : _ _ 
William Roberts, Esq. J” Oe =O ueeF 
Senior Attorney for Compulsory Licenses oe _—- _ 
Office of the Copyright General Counsel RECEIVED tian «=O Tk 
James Madison Niem. Blidg., Room LM-403 
First and Independence Ave., S.E. ™ AG 
Washington, D.C. 20024 hg 
Re: Compulsory License Revision. Docket No. 97-1 
Dear Mr. Roberts: 


COVINGTON & BURLING 
120! PENNSYLVANIA AVENUE. N. W. 
P.O. BOX 7566 
WASHINGTON. D.C. 20044-7566 
(i202) 662-6000 


Enclosed please find for filing an original and fifteen copies of the 
comments of the Public Broadcasting Service in the above-captioned proceeding. Please 
have a copy of the document stamped and returned to our messenger as proof of filing. 

The notice for this proceeding requested a glossary of technical terms used 
in the written testimony. We do not believe there are any terms in the testimony that are 
technical in nature, and we expect that the terms used will all be familiar to the Copyright 


Office. If our understanding is incorrect and you would like us to provide a glossary, 
please contact me at the number listed above. 


Thank you for your assistance with this matter. 


Sincerely yours, 


Vecbale f. Woade 


Michele J. Woods 


GEKET AL COURS. 


ORIGINAL _ OF COPYRIGHT 


£22 SS 1997; 
mn... a RECEIVED 


Library of Congress 


Revision of the Cable and 
Satellite Carrier 
Compulsory Licenses 


Docket No. $7-1 
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Paula A. Jameson 

Senior Vice President, General 
Counsel and Secretary 

Gregory Ferenbach 

Deputy General Counsel 

Public Broadcasting Service 

1320 Braddock Place 

Alexandria, Virginia 22314 

703-739-5000 


April 28, 1997 
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WRITTEN STATEMENT OF TESTIMONY OF 
THE PUBLIC BROADCASTING SERVICE 
The Public Broadcasting Service ("PBS") submits these 

comments in response to the notice of public meetings and request 
for comments issued by the Copyright Office on March 17, 1997, in 
the above-captioned proceeding, 62 Fed. Reg. 13396 (1997). PBS 
is a non-profit membership organization whose members are 
licensees of virtually all of the nation’s public television 
stations. PBS provides, among other things, national program 
distribution and other program-related services to the nation’s 
public television stations and the general public. PBS 
represents all public television claimants, including all PBS 
member stations and other copyright owners of programming 
broadcast on public television stations, in compulsory license 
rate-setting and royalty distribution procee:.igs before the 


Library of Congress. 


Zntroduction and Summary 
The Copyright Office has instituted this proceeding in 


order to conduct a comprehensive review of the copyright licens- 
ing of broadcast retransmissions for the purpose of recommending 
legislative changes to Congress. In these comments, PBS 
addresses issues that are of particular significance for public 
television operations. Public television is unique in its 
noncommercial status and its statutory and corporate mission to 
make educational and cultural programs available to a wide 
audience. In considering possible changes to the compulsory 
copyright licensing scheme, the Copyright Office should take into 
account the special interests and needs of public television. 

The existing cable and satellite compulsory licenses 
provide an efficient method for clearing rights and establishing 
royalty rates, thereby facilitating the distribution of program- 
ming and the full development of these technologies. The 
compulsory licenses are particularly important to public 
television in view of Congress’s goal of universal access to 
public television services and the special difficulties public 
television entities face in attempting to clear rights through 
free market negotiations. For this fundamental reason, the 
existing compulsory licenses should be continued, at least as 
they apply to public television uses. 

PBS believes there is no need for significant changes 


in the basic configurations of the cable and satellite compulsory 
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licenses, particularly in view of the fact that parties have 
developed settled expectations based on the current scheme. 
Unification of all licenses in a single license would be 
difficult and at the very least would require creation of 
separate provisions of law to deal with the differences among 
technologies. While it may be worth studying further the 
feasibility of establishing uniform criteria for royalty rates, a 
strong showing should be required to justify any significant 
change. In view of the important local interests served by 
public television stations across the country and the confusion 
caused to public television viewers by the importation of distant 
stations into their homes, PBS favors retention of the "white 
area restriction" in the satellite compulsory license as it 
applies to the distant retransmission of public television 
Station broadcast signals. To the extent the Copyright Office 
considers recommending significant changes in the existing 
compulsory licenses that would interfere with the longstanding 
government interest in universal access to public television, it 
should recommend an exemption or a separate license for public 
television uses. 

The compulsory license scheme should be expanded to 
cover additional uses for public television. Public television 
offers extensive resources that can be used to help the nation 
reach important educational goals. In view of the special 


obstacles public television fac’s in negotiating rights in the 


free market, some form of compulsory license is needed in order 
to ensure that public television services will be accessible 
through emerging distribution technologies. PBS hopes to obtain 
legislation that would extend a compulsory license to permit 
nationwide transmission of PBS program services to direct 
broadcast satellite subscribers. Such legislation would advance 
Congress’s goal of providing all citizens with access to public 
broadcasting service through all appropriate technologies. 
Moreover, extension of the compulsory license to cover nationwide 
satellite transmission of PBS program services is particularly 
important because it would help ensure that DBS providers can 
comply with their obligation under the 1992 Cable Act to set 
aside capacity for noncommercial educational programming 
services. Compulsory iicenses should also be extended to cover 
public broadcasters’ use of public television programming via new 
technologies, including the Internet. Such an extension of the 
compulsory licensing scheme is a crucial step toward maximizing 


opportunities for distribution of educational services. 


Overview of Public Television 


A. The Public Television System 
The mission of public television is to serve 
communities across the country by providing informational, 
educational and cultural programming that is not generally 


available on commercial media. Congress has found repeatedly 


that public television serves an important purpose because “the 
economic realities of commercial broadcasting do not permit 
widespread commercial production and distribution of educational 
and cultural programs which do not have a mass audience 
appeal."’ To overcome this market failure, Congress and the 
Federal Communications Commission ("FCC") have worked together to 
fashion a system of locally oriented public television stations 
that are “uniquely fitted" to offer “programs of high quality, 
obtained from diverse sources." 

In 1952 the FCC, pursuant to its statutory mandate to 
distribute the available broadcast television channels in a 
“fair .. . and equitable" manner, 47 U.S.C. § 307(b), reserved 
nearly one-third of the nation’s broadcast television channels 
for noncommercial educational users. See Sixth Report and Order, 
Television Assignments, 41 F.C.C. 148, 158-67 (1951); Television 
Table of Allotments, 47 C.F.R. § 73.606 (1996). This reservation 
was intended to promote a television service "of an entirely 
different character from that available on most commercial 
stations." FCC, Third Notice of Further Proposed Rulemaking on 


Television Assignments, 16 Fed. Reg. 3072, 3079 (1951). 


. H.R. Rep. No. 572, 90th Cong., lst Sess. 1 (1967), 
reprinted in 1967 U.S.C.C.A.N. 1799, 1801. 
, S. Rep. No. 222, 90th Cong., lst Sess, 1 (1967), 


reprinted in 1967 U.S.C.C.A.N. 1772, 1779; gee generally 
47 U.S.C. § 396 (1991). 


The FCC’s initial reservation of 240 channels in 1952 
has grown into a noncommercial broadcast infrastructure of 
approximately 350 public television stations, spread across the 
country’s 211 television markets. The substantial funding neces- 
Sary to construct and operate this infrastructure has come from a 
wide variety of public and private sources. As of 1992, the 
federal government had expended nearly $3 billion on public 
broadcasting since 1969.* State and local governments had 
contributed nearly $5 billion since 1972.‘ 

Public television is a non-profit service and offers 
programming without commercial interruption. Entities that 
operate public television stations must be noncommercial educa- 
tional institutions, and they are diverse in terms of their 
ownership and mission. Some stations are operated by civic non- 
profit organizations governed by a board of community trustees; 
others are operated by state boards of education or other state 
governmental agencies; others are operated by universities or 
colleges; and a few are operated by local school districts. 

Public television stations have distinctive identities 
within local communities across the country, offering a range of 
programming types and diverse schedules. The objective of public 
television is to provide a wide-ranging mix of programs that 


appeal to different niches of viewers. Over the course of any 


. Pub. L. No. 102-385, § 2(a) (8), 106 Stat. 1460 (1992). 
. H.R. Rep. No. 628, 102nd Cong., 2d Sess. 69 (1992). 


given month, some 80% of U.S. television households watch public 
television. 

Public television has had a tradition of technical 
leadership in the support of educational and public service 
goals. The first to develop closed captioning, descriptive 


video, and stereo television services, and to transmit television 


programming by satellite, public television is now at the 
forefront of the development of advanced digital television. 


B. Congress’s Goal of Universal Access to Public 
Television 


Congress has stated as a national goal that there 


should be universal access to public television.* Time and 
again Congress has made clear that access to public television 
services should not be limited simply to the terrestrial 
broadcast medium, but should be extended to other distribution 
technologies. As e as 1967, Congress decreed that 
it is in tne ublic interest to encourage the 
growth and development of nonbroadcast tech- 
nologies for the delivery of public telecom- 
munications services.‘ 


In 1978, Congress noted that public television should “make the 


maximum use practicable" of new technologies.’ Similarly, in 


$ 


See, @.¢g., Public Telecommunications Act of 1992, 
Pub. L. No. 102-356, § 4, 106 Stat. 949 (1992) (amending 
47 U.S.C. § 396(a)). 


47 U.S.C. § 396(a) (2). 


(1978). 


See, e.g., S. Rep. No. 858, 95th Cong., 2d Sess. 6 


1988, when Congress funded public broadcasting’s new satellite 


interconnection system, the House Report stated: 


it is critical that the public broadcasting 
system be able to take advantage of technolo- 
gies such as advanced television technolo- 
gies, including HDTV, interactive video and 
digital data distribution.* 


In 1992, when Congress authorized additional funds for 


public broadcasting, it again found that 


it is in the public interest for the Federal 

Government to insure that all citizens of the 
United States have access to public telecom- 

munications services through 


technologies. 
Report stated that the 1992 legislation 


strongly endorses a policy of broad access to 
the essential public services offered by 
telecommunications, regardless of the techno- 
logy used to deliver those services, in order 
to advance the compelling governmental 
interest in increasing the amount of educa- 
tional, informational, and public interest 
programming available to the nation’s 
citizens.*° 


The Role of PBS 
PBS is structured as a voluntary non-profit membership 


organization and is owned by its member stations, which pay dues 


to PBS. All but a few public television stations are PBS 


members. 


PBS helps finance the production or acquisition of 


H.R. Rep. No. 625, 100th Cong., 2d Sess. 14 (1988). 
Pub. L. No. 102-356, § 4, 106 Stat. 949 (1992) 


(emphasis added). 
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H.R. Rep. No. 363, 102nd Cong., ist Sess. 18 (1991). 


programming, which it schedules and makes available to stations 
around the country by satellite. PBS does not itself produce 
this programming, but contracts with program producers (including 
numerous independent producers, as well as many member stations) 
to acquire the programming. PBS also provides stations with 
assistance in research, fundraising, and program promotion; more 
generally, PBS plays an important role in making public televi- 
sion more visible, both locally and nationally. PBS does not 
operate a "network" on the commercial model. It does not own or 
operate any public television stations, nor does it have station 
affiliates as that term is ordinarily used in the television 
industry. Unlike commercial networks, PBS does not pay fees to 
its member stations to carry programming. Instead, stations pay 
programming assessments to PBS to finance its activities. 

Virtually all PBS member stations acquire some 
programming from non-PBS sources, and most also produce programs 
for local use. Each station is free to define its own particular 
focus, to decide on its mix of programming, and to formulate a 
schedule for its programs. PBS member stations may broadcast 
programs provided by PBS when they are transmitted via satellite, 
or hold them for showing at a later date. 

PBS also provides a rich variety of educational pro- 
gramming directly to the public and to educational institutions, 


for example, through its popular distance learning courses 
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offered by broadcast, satellite and videocassette, through the 
PBS ONLINE® Website, and through PBS Home Video®. 
D. Relevant Regulatory Schemes 

Public television is covered by various regulatory 
provisions that are relevant to the Copyright Office’s review in 
this proceeding. Within the Copyright Act itself, retransmission 
of public television station signals is included within the cable 
compulsory license for secondary transmissions by cable systems 
of a primary transmission made by a broadcast station under 
17 U.S.C. § 111. In addition, public television stations are 
included in the definition of the term “network stations" in 
17 U.S.C. § 119, and retransmission of their signals is thus 
included within the satellite carrier compulsory license. 

In recognition of the special circumstances of public 
broadcasting, Congress has also provided a compulsory license 
specifically directed to various uses in public broadcasting of 
published nondramatic musical works and of published pictorial, 
graphic and sculptural works. 17 U.S.C. § 118(d). Under several 
other provisions of the Copyright Act, Congress has similarly 
established exemptions for various educational uses, including 
certain uses of copyrighted material in public broadcasting. 

See, e.g., 17 U.S.C. § 110(2) (performance or display of 
nondramatic literary or musical work); id. § 110(8) (performance 
of nondramatic literary work in course of transmission directed 


to blind or deaf persons); id. § 112(b) (copies of transmission 


11 


programs embodying performance or display of nondramatic musical 
and literary works); id. § 112(d) (copies embodying performances 
of nondramatic literary works); id. § 114(b) (transmission of 
sound recordings). 

As part of its longstanding commitment to ensure that 
public television services are universally accessible to the 
American public, Congress has enacted several provisions 
requiring retransmission providers to carry public television 
signals. Under Section 5 of the Cable Television Consumer 
Protection and Competition Act of 1992 ("1992 Cable Act"), 

47 U.S.C. § 535, cable operators are required to carry a certain 
number of local public television signals.** Under Sec- 

tion 25(b) of that Act, 47 U.S.C. § 335(b), providers of direct 
broadcast satellite ("DBS") service must set aside between four 
and seven percent of their channel capacity for “noncommercial 


programming of an informational or educational nature." 


- The Supreme Court recently upheld the cable "must- 
carry" provision against a First Amendment challenge. Turner 


Broadcasting System. Inc. v. FCC, No. 95-992 (U.S. Mar. 31, 
1997). 


” DBS providers are to satisfy this requirement by making 
capacity available to “national educational programming sup- 
pliers” on “reasonable prices, terms, and conditions." 47 U.S.C. 
§ 335(b) (3). The term “national educational programming sup- 
plier" includes public television stations, other public telecom- 
munications entities, and educational institutions. 47 U.S.C. 

§ 335(b) (5S) (B). 


In August 1996, the United States Court of Appeals for 
the District of Columbia Circuit upheld the constitutionality of 


the DBS set-aside provision. Time Warner Entertainment Co. v. 
FOC, 93 F.3d 957, 973-77 (D.C. Cir. 1996). 
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In addition, under 47 U.S.C. § 605(c), PBS is required 
to maintain an unencrypted feed of its National Program Service, 
so that it can be received by home satellite dish owners. This 
provision assured access to PBS programs via larger C-band dishes 
long before the advent of today’s high-powered Ku-band DBS 
services. PBS continues to make this service available to C-band 


satellite viewers. 


I. Existing Cable and Satellite Compulsory Licenses Should 
Continue. 


The Notice asks initially whether there is a continuing 


need for the cable and satellite compulsory licenses cr whether 
cable and satellite carriers should be required to negotiate the 
licensing of broadcast programming in the free marketplace. 

There is unquestionably a continuing need for both compulsory 
licenses; this need is particularly strong with respect to public 
television. At least in connection with public television uses, 
existing compulsory licenses should be continued on a long-term 
basis. 


A. The Existing Licenses Serve Important Functions in 
Connection with All Broadcast Retransmission. _ 


The compulsory licenses for both cable and satellite 
serve important functions for all broadcast retransmission, 
whether commercial or noncommercial programming is involved. 


These licenses provide an efficient mechanism for clearing rights 
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for retransmission of copyrighted material and for establishing 
rates associated with such retransmission. 

In most cases a broadcaster does not own the right to 
authorize retransmission of its entire signal; these rights are 
typically dispersed among a variety of program producers and 
other rights holders. In the absence of a compulsory license, it 
would be necessary for the interested parties to engage in a 
large number of burdensome transactions in order to clear the 
rights needed to permit retransmission of the signai. Each 
transaction would be a multi-tiered affair, requiring the 
participation of the program copyright holder, the underlying 
rights holders, the broadcaster, and the cable or satellite 
operator. As Congress recognized when it enacted the cable 
compulsory license, “it would be impractical and unduly 
burdensome to require every cable system to negotiate with every 
copyright owner whose work was retransmitted by a cable 
system."*? Without a compulsory license, some retransmissions 
undoubtedly would not occur because the costs entailed in 
clearing the rights would be too high to justify the negotia- 
tion.** 

Compulsory licenses eliminate the need for numerous 


individualized transactions by conferring blanket authority to 


**  —-HLR. Rep. No. 1476, 94th Cong., 2d Sess. 89 (1976). 


This is especially true for public television programs, 
whose producers often have more limited resources. See page 16, 


infra. 
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retransmit broadcast material and providing an administrative 
mechanism for determining fair royalty rates and collecting and 
distributing royalties. The result is to reduce significantly 
the transaction costs that would be generated if the parties had 
to resort to free-market negotiations.** Compulsory licenses 

thus promote the efficient dissemination of information, while 
ensuring that rights holders receive appropriate compensation for 
use of their work. 

Compulsory licenses also foster the development of new 
communications technologies that depend on retransmission of 
existing material. It is almost impossible to imagine, for 
example, that the cable industry could have emerged as a major 
alternative to over-the-air broadcast television without the aid 
of the cable compulsory license. Continuing the license will 
help cable to enhance further its technology and services. 
Similarly, the rapid development of the DBS industry over the 
past few years has been due in part to the satellite compulsory 
license, which has afforded DBS providers the ability to 
retransmit broadcast signals. Continuing the existing sateliite 
license will help DBS to grow further, allowing it to provide 
more services to consumers and become a stronger competitor to 


cable, as Congress intended. 


” This is most evident in the case of cable, because 
there are so many cable operators. However, the compulsory 
license also reduces transaction costs significantly in the 
satellite industry. See pages 32-33, infra. 
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There appears to be no good reason to terminate the 
existing compulsory licenses. For the most part, the compulsory 
license system has worked smoothly. Both the cable and satellite 
licenses have been in place for a number of years, and parties 
have developed expectations based on the existing scheme. 
Undoubtedly there are certain respects in which the 
administration of the compulsory licenses could be improved. 


However, wholesale elimination of these licenses would disrupt 


business arrangements in significant ways. 

The recent decision upholding the constitutionality of 
the cable must-carry provisions presents an additional reason to 
retain the existing compulsory licenses.** Congress has 
regarded carriage requirements and the cable compulsory license 
as complementary aspects of regulation. See, ¢.g., S. Rep. No. 
102-92, 102nd Cong., lst Sess. 41 (1991). If cable operators 
“must carry" local broadcast signals, elimination of the 
compulsory license would put the operators in an untenable 
negotiating position. It certainly would be difficult for cable 
operators to fulfill their must-carry obligations if they had to 
assume the burden of negotiating with individual rights holders 
in order to carry local broadcast signals. The compulsory 


license is needed in order to ensure that the important 


” See page 11 note 11, gupra. Obviously, any argument 
that the cable compulsory license should be repealed because the 
must-carry requirements allegedly are invalid must be rejected. 
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government interests underlying the must-carry provisions are 
served. 


B. Continuation of the Existing Licenses Is Particularly 
important for Public Television. 


Public television has a particularly strong need for 


continuation of the existing compulsory licenses. As explained 
in the Overview section above, public television has a unique 
educational mission, and Congress has repeatedly articulated the 
goal of universal access to public television services through 
all technologies. The existing compulsory licenses serve that 
goal by facilitating dissemination of public television 
programming to cable and satellite subscribers. In addition, by 
helping to ensure universal access to public television services, 
continuation of the compulsory licenses helps preserve the very 
substantial investment in public television made by the public 
through tax dollars and viewer contributions. 

In addition, the compulsory licenses are of special 
importance to public television due to the limited resources of 
public television organizations. Public television stations and 
PBS itself are non-profit entities with limited financial 
resources and limited personnel. They simply do not have the 
ability to devote significant resources to the time-consuming 
negotiations that would be required to obtain all necessary 
rights under a free market regime. 

Moreover, PBS and public television program producers 
often have difficulty persuading copyright holders to spend time 
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negotiating all of the necessary rights, or even to provide basic 
information needed for such negotiations. Some copyright holders 
are reluctant to spend the time and money required in order to 
reach agreement in view of the low financial return often 
associated with noncommercial uses of programming. Compulsory 
licenses eliminate this impediment to the use of certain works by 
public broadcasters, while at the same time providing a mechanism 
for the fair compensation of rights holders. 

These points are not merely theoretical. PBS and other 
public television entities encounter significant difficulties 
when they attempt to clear rights for uses that are not covered 
by a compulsory license. For example, PBS and the producers of 
EYES ON THE PRIZE, the award-winning documentary about America’s 
civil rights movement, have struggled for years, without success, 
to clear certain additional non-broadcast rights for just this 
one series. In addition, in the past few years PBS and several 
member stations have attempted to obtain through negotiation all 
the rights needed to be able to transmit the PBS National 
Satellite Service to DBS subscribers other than those in 
“unserved" households. Due to the obstacles encountered, PBS has 
concluded that this process could take many years to complete, if 
it is possible at all. See pages 32-33, infra. 

As a further example, the Independent Television 
Service, a major non-profit public television program provider, 


has advised PBS that it has simply been unable in many cases to 
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clear music rights due to uncertainty concerning the scope of the 
compulsory broadcast license conferred by section 118 of the 
Copyright Act in order to permit expanded off-air taping of its 
programs in schools. ITVS has reported that some rights holders 
are unwilling even to negotiate, while others refuse to extend 
additional rights at reasonable rates. 

Congress in the past has recognized the difficulties 
public television faces in operating in a free market setting. 
The House Judiciary Committee observed in 1976 that "public 
broadcasting may encounter problems not confronted by commercial 
broadcasting enterprises, due to such factors as the special 
nature of programming, repeated use of programs, and, of course, 
limited financial resources." H.R. Rep. No. 1476, 94th Cong., 
2d Sess. 117 (1976). The Committee also cited Congress’s 
determination "that encouragement and support of noncommercial 
broadcasting is in the public interest" in concluding that the 
nature of public broadcasting warrants certain types of special 
treatment in the copyright area. [Jdg,. In recognition of the 
special circumstances of public television (and certain other 
noncommercial entities), Congress has granted various exemptions 
and licenses specifically applicable to public broadcasting and 
certain other noncommercial uses under the Copyright Act. See 
pages 10-11, gupra. 

The special problems public television faces in 
Clearing rights will not disappear with the passage of time. 
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Thus, even if Congress should conclude that a regime of free- 
market negotiations would be preferable in the case of commercial 
uses, compulsory licenses would still be needed for noncommercial 
uses. At least for public television, the cable compulsory 
license should remain in place, and the satellite compulsory 
license (now set to expire at the end of 1999) should be extended 
for an indefinite period.’’ 

Having these compulsory licenses in place for the long 
run will provide the certainty needed to permit public television 
to plan programming and negotiate business arrangements on a 
long-term basis, while continuing to ensure that rights holders 
receive appropriate compensation. Most importantly, it will help 
public television to fulfill its mission of providing its 
noncommercial educational programming services to all Americans 
using all communications technologies. 


c. Major Changes in the Configurations of the Cable and 
Satellite Compulsory Licenses Are Not Needed at This 


>» 


The current configurations of the cable and satellite 
compulsory licenses appear appropriate in most respects.** The 
compulsory licenses appear to have operated relatively smoothly, 


and parties have developed expectations based on the existing 


Rates under the compulsory licenses should be reviewed 
periodically, as they are today. 


As discussed in Part II, however, the satellite 
compulsory license should be expanded to permit additional 
retransmission of public television programming. 
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statutory and regulatory scheme. In these circumstances, the 
presumption should be against making significant changes. The 
existing compulsory licenses should be substantially modified 
only on a strong showing that such changes are needed. 

The Notice inquires whether it would be feasible to 
combine the cable and satellite compulsory licenses into a single 
unified license applicable to all retransmission providers. Com- 
plete unification would be difficult in view of the different 
technologies and distribution patterns of different retransmis- 
sion services. If some sort of unified license were created, it 
would need to be flexible enough to accommodate these differ- 
ences. For example, it might be necessary to divide a unified 
license into different sections, each addressed to a different 
type of service. 

The Notice also inquires whether royalty rates for 
cable and satellite should be equalized. Because cable and 
satellite services are different in many respects, it would be 
difficult to "equalize" rates applicable to the two services. It 
might be feasible to create uniform criteria that could be 
applied to establish the rates for both cable and satellite, as 
well as other retransmission services. The most obvious choice 
is a standard based on the fair market value of the copyrighted 
material, and it may be worth further study to determine the 


feasibility of such a standard. 
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However, Congress and the Copyright Office should move 
with caution in the area of rates. The cable rate system in 
particular is well established and rests on a substantial body of 
precedent on which parties have come to rely. The rate structure 
should not be changed in significant ways unless there is persua- 
sive evidence that the current system is seriously deficient, for 
example, because existing rates make it difficult for some groups 
of retransmission providers to compete effectively. 

There is one respect, referred to in the Notice, in 
which the current rate structure should be modified. In the 
past, there has been a significant disparity in the royalty fees 
applicable to retransmissions of network stations and supersta- 
tions under the satellite compulsory license, with much lower 
fees assessed for retransmission of network station programming. 
This disparity should be eliminated.” 

The primary issue raised by the Notice in connection 


with the satellite compulsory license relates to the so-called 


” Rates for satellite retransmissions were originally 
tied to the rates paid by cable systems for retransmissions. 
Even if (contrary to PBS’s view) it originally was appropriate to 
incorporate in the satellite license the disparity in rates under 
the cable license, this approach would be no longer justified. 
The statute governing the satellite compulsory license has been 
amended to state that rates for both retransmission of network 
stations and retransmission of superstations are to be those that 
"most clearly represent the fair market value of secondary 
transmissions." 17 U.S.C. § 139(c)(3)(D). Bvidence currently 
being presented to the Copyright Arbitration Royalty Panel in 
Docket No. 96-3, the Satellite Carrier Royalty Rate Adjustment 
Proceeding, shows that the values of network station programming 
and superstation programming are at least comparable and that the 
disparity in fees is thus inappropriate. 
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"white area restriction." As described below, PBS has proposed 
that the compulsory license scheme be expanded to authorize 
nationwide satellite retransmission of certain PBS programming. 
This proposal in effect would remove the white area restriction 
for such retransmissions. In view of the statutory goal of 
universal access to public television, as well as the need to 
clear rights to programming that DBS providers could use to meet 
their set-aside obligation under the 1992 Cable Act, removal of 
the white area restriction for the limited purpose of facilita- 
ting nationwide distribution of PBS programming is clearly 
appropriate. 

The white area restriction should be retained in the 
case of distant retransmission of the signals of public televi- 
sion stations. Where a household has over-the-air access to a 
local public television station, importation of a distant public 
television signal creates a significant potential for injury to 
the local station due to confusion among viewers in the area that 
is difficult for public television, acting collectively, to 
address .** 


= The potential adverse effects on local public televi- 
sion stations are far less where the DBS service carries a 
national PBS feed, which does not purport to replicate the kind 
of program menu typically offered by a local public television 
station. 


If localized retransmission via satellite becomes a 
reality at some point, Congress should consider removing the 
white area restriction as it applies to retransmission of the 
local public television station’s signal in the station’s local 
area. At this point, however, it appears premature to speculate 
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The Notice raises a number of other questions regarding 
the configurations of the existing compulsory licenses. As 
noted above, PBS's view is that the current configurations are 
appropriate for the most part. If Congress should conclude, 
however, that there is a need for significant revision, it should 
take care that access to public television is preserved and 
should attempt in particular to avoid changes that would decrease 
the incentives of cable and satellite providers to carry public 
television signals. In addition, in consideration of the limited 
financial resources of public television, Congress should avoid 
steps that would have the effect of reducing significantly the 
amount of royalties received by public television rights holders 
(many of which are PBS member stations). 

If other interests dictate a compulsory license 
revision that would interfere with the ability of public 
television to reach a wi’e audience or otherwise fulfill its 
unique educational mission, Congress should consider creating an 
exemption that would protect public television. Alternatively, 
Congress could create a separate license applicable only to 
public television, rather than attempting to cover both commer- 
cial and noncommercial programming under the same regime. The 
important point is that the regulatory scheme should be 


structured in a way that takes into account the special circum- 


about how such localized retransmission capabilities might affect 
the existing white area restriction. 
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stances of public television, including its unique mission to 


reach all Americans. 


II. Compulsory Licenses for Public Broadcasting Should Be 
Expanded to Encompass Public Television Services Developed 


for Emerging Distribution Technologies. 
Additional compulsory licensing is required for public 


broadcasting to ensure that public television program services 
are available to all Americans regardless of the technology used. 
In addition to the continuing emergence of the DBS industry as a 
major competitor to cable, alternative program delivery services 
such as wireless cable, open video systems ("OVS"), and the 
Internet offer opportunities for distribution of public 
television programming. To maximize services to the public and 
to fulfill its educational mission, public television continues 
to adapt its services and to develop new services to take 
advantage of the new and expanding technologies. For all of 
these technologies, there should be compulsory licenses to 
facilitate the public’s access to public television programming 
services.” 


A. Some Form of Compulsory License Is Needed to Ensure 
That Public Television Services Will Be Accessible 


Through Emerging Distribution Technologies. 


Like the existing licenses for cable and satellite, 


compulsory licenses for emerging distribution technologies would 


promote efficient and broad dissemination of educational 


- PPS takes no position on whether such compulsory 
licenses should be extended to commercial broadcast programming. 
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programming, while also assuring appropriate compensation for 
rights holders. But in the public television context compulsory 
licenses are not only useful; they are the only realistic way to 
ensure that public television services will be accessible through 
new and expanding technologies. As described in Part I.B. above, 
public television faces special obstacles in negotiating for 
retransmission rights in a free-market setting. See pages 16-18, 
Supra. 

Even those with just a passing familiarity with the 
entertainment industry will understand why it is so difficult for 
PBS and its producers to clear the rights necessary to extend 
PBS’s services to new media and means of distribution. Every 
program includes a number of separate elements, usually owned by 
differing interests. For example, there are rights in the 
script, in the music, in visual arts included in the program, in 
stock footage, in music composition, and in music recording. 
(Each program is also likely to include the contributions of 
actors, writers, directors, and musicians, all of which are 
governed by various collective bargaining agreements.) The vast 
majority of transactions engaged in by these underlying rights 
holders on a day-by-day basis are with commercial entities for 
commercial uses. 

Underlying rights holders are often ambivalent about 
how to deal with noncommercial educational entities seeking to 


license their properties. They are accustomed and adept at 
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transacting business in a commercial marketplace, but have no 
incentive or need to consider the realities of public broad- 
casting producers, who are motivated to provide noncommercial 
educational programming services to the nation, not to maximize 
profits. 

PBS and its member stations understand why commercial 
entities far prefer to negotiate licenses in the marketplace. 
The commercial marketplace provides perhaps the most efficient 
means of establishing the proper value of a property. However, 
public broadcasters, by definition, do not operate in a 
commercial marketplace. They are non-profit, educational 
institutions with a public service mission. Compulsory licenses 
are best suited to address just this kind of situation. 

PBS and its member stations are working prodigiously to 
help the nation extend the benefits of the new technologies to 
education. In the absence of the underlying rights needed to 
extend broadcast programs to new media, ‘owever, PBS and the 
country will be stymied by PBS’s inability to adapt its services 
for various uses by students in schools and other learners at 
their workplaces and in their homes. Without compulsory 
licenses, the rights necessary to deliver this vital educational 
content where it is most needed cannot be affordably obtained. 

PBS recognizes that the interests of rights holders 
must be protected in order to encourage the continued creation of 


programming for television. Indeed, PBS works regularly with 
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program producers and represents their interests in various 
contexts; it is therefore particularly sensitive to the need of 
rights holders to preserve the value of their works and to 
receive reasonable compensation for them. However, it is also 
important to ensure public access to copyrighted works, 
particularly for educational purposes. A limited expansion of 
compulsory licenses directed specifically at enabling widespread 
distribution of public television programming through all 
appropriate technologies -- and subject to compensation for such 
distribution -- reflects an appropriate balance of the interests 
of rights holders, the viewing public, and the government. 

Congress and the Copyright Office should consider 
several alternatives for organizing the compulsory license scheme 
to allow public television to offer new services. One option 
would be to expand the existing compulsory licenses to include 
additional public television services. For instance, Section 119 
could be expanded to allow delivery of additional PBS services 
created for distribution through DBS. A similar procedure could 
be followed as compulsory licensing is considered for each new 
technology. 

In the alternative, Congress could place compulsory 
licenses for noncommercial educational services in a separate 
section of the Copyright Act. This could be accomplished by 
expanding Section 118, which applies exclusively to public 


broadcasting, to include the distribution of public television 
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services by new technologies.* In the past, Section 118 has 
provided an effective impetus for the negotiation of voluntary 
license agreements for the use by public broadcasting of a 
variety of materials. Over the long term, establishing separate 
compulsory license provisions for the distribution of public 
television services might avoid complications that could arise if 
public and commercial broadcasting were governed by the same 


provisions.” 


= PBS’s comments in this proceeding focus on retransmis- 
sion of noncommercial educational broadcast services. There are, 
however, a number of additional issues related to Section 118 
that should be considered by the Copyright Office and Congress in 
conjunction with any review of the compulsory license provisions 
of the Copyright Act. The types of works and permitted uses 
covered by Section 118 have not been updated since 1976. 


PBS‘s views on expansion of the Section 118 compulsory 
license and on grant of a compulsory license that would permit 
use of public television archival material are set forth in 
testimony PBS and NPR presented to the House Subcommittee on 
Courts and Intellectual Property in February 1996. For instance, 
PBS believes that the Copyright Office should clarify the scope 
of, and Congress should expand, the compulsory license for use of 
musical works in transmissions by public television stations, 
conferred in Section 118(d). It is generally understood that 
reproductions may be used for performances or displays for a 
period of no more than seven days from the date of transmission. 
In many cases, the seven-day period has proved to be too short to 
allow teachers to work material into the curriculum. The period 
should be extended, so that PBS and program producers would be 
able to grant schools not less than a full year of "“off-air 
record rights." This longer period would give teachers greater 
flexibility to work programs or program segments into the 
curriculum throughout the course of the school year. 


- PBS anticipates that expansion of Section 118 would 
apply only to new uses. There appears to be no need to disrupt 
the existing cable and satellite compulsory licenses by removing 
retransmission of public television signals from their coverage. 
The various parties to agreements affected by those licenses have 
settled expectations that should not be disturbed. 
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The choice of tne mechanism for creation of new 
compulsory licenses for public broadcasting may be affected by 
the resolution of the many other questions posed in the Notice of 
this proceeding. Further consideration of this matter should 
occur once some of these other questions are resolved. The 
fundamental point is that compulsory licenses that assure that 
noncommercial educational programming will be available to the 
American public through new and expanding technologies are 
critical to realizing Congress’s goal of universal access to 
public television services. 


B. A Compulsory License Should Be Provided for Distribu- 
tion of Additional Public Television Services by 


Satellite. 
PBS believes that the compulsory license scheme for 


distribution of public television services by satellite providers 
should be expanded in certain respects. Such expansion, whether 
through Section 119 or through a separate license directed to 
public television, will facilitate additional distribution of 
public television programming services and thereby advance 
Congress’s goals of ensuring widespread access to public 
television and improving the nation’s educational achievements. 

1. PBS’s National Satellite Service 

In the last session of Congress PBS proposed legisla- 
tion that would have expanded the satellite compulsory license to 


permit nationwide retransmission to DBS subscribers of the PBS 
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National Satellite Service.** Under the existing satellite 
compulsory license, a network broadcast signal may be 
retransmitted only to DBS subscribers in "“unserved" households, 
i.e., households that cannot receive an over-the-air signal of 
grade B intensity of a primary network station affiliated with 
that network. See 17 U.S.C. § 119(a)(2)(B), (d)(10). The 
"“unserved household" restriction with respect to DBS subscribers 
is anomalous as applied to the public television national feed in 
view of Congress’s action to provide other satellite viewers with 
nationwide access to the public television national feed under 

47 U.S.C. § 605(c). 

The proposed amendment would permit PBS to offer a DBS 
provider a PBS satellite feed that could be retransmitted 
nationwide, while ensuring appropriate compensation for rights 
holders. As a result, both “served" and “unserved" households 
could obtain the PBS service from their DBS provider without the 
need for PBS to engage in costly and difficult renegotiations of 
existing program agreements. Under the proposed amendment, DBS 


providers would pay the same rate for the PBS national feed as 


= A copy cf the legislative proposal PBS presented in the 
fall of 1996 ig attached hereto as Exhibit A (letter dated 
September 24, 1996, from PBS to Senate Judiciary Committee). 
This proposal discussed expansion of the Section 119 compulsory 
license but could be adapted for inclusion in a license provision 
specifically directed to public television services. 
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the rate applied to network station signals under 17 U.S.C. 
§ 119.* 

As stated in the draft report language PBS supplied to 
the Senate Judiciary Committee last year, the purpose of the 
amendment is to carry out Congress’s mandate to ensure that all 
citizens have access to basic public broadcasting service through 
all appropriate available telecommunications distribution 
technologies. A nationwide PBS/DBS service would ensure that 
every television household that subscribes to DBS retains ready 
access to public television.* 

In addition, as noted above (page 11 note 12), a recent 
court of appeals decision has affirmed the obligation of DBS 


providers under the 1992 Cable Act to set aside 4 to 7 percent of 


” Payments received by PBS in connection with DBS 
carriage of the National Satellite Service feed would be distri- 
buted to program producers and to local public television sta- 
tions, with the consent of producers, providing a much-needed 
source of revenue for public television. In addition, local 
stations would be protected from loss of revenues by steps public 
television is in a position to take collectively, such as 
redistribution of any national pledge dollars. 


As a result of a series of compromises reached with 
various industry representatives, the 1996 PBS legislative 
proposal provided that the license expansion would sunset in 
1999, consistent with the limitation on the current satellite 
compulsory license. However, as explained at pages 18-19 above, 
PBS believes that there is a long-term need for the satellite 
compulsory license as it applies to public television. Thus, 
PBS’s strong preference is to eliminate the sunset limitation 
from the proposed legislation. 


™ In many cases, once a household subscribes to DBS 
service, it is effectively lost to the local public television 
station, which can be received only with an antenna -- oftentimes 


previously removed. 
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their capacity for noncommercial educational or informational 
programming. The FCC is now proceeding to develop regulations to 
implement that requirement.*’ DBS providers thus will soon need 
to make arrangements to acquire enough noncommercial educational 
programming to fill between 4 and 7 percent of their channel 
capacity and to make that programming available on a nationwide 
basis. By clearing nationwide DBS retransmission rights for 
public television programming, expansion of the satellite 
compulsory license will help ensure that DBS providers can comply 
with this statutory obligation and that additional noncommercial 
educational services will be available to the public. 

PBS believes that compulsory licensing is the only 
realistic approach to clearing the necessary program rights for a 
national DBS service to both "served" and "“unserved" households. 
As noted in Part I.B. above, PBS and several public television 
producers have attempted to clear rights for such a service 
through negotiation, but have encountered significant obstacles. 

To illustrate the magnitude of these obstacles, 
consider that PBS distributes approximately 1,600 hours of 
original broadcast programming each year. Since PBS secures at 
least three years of broadcast rights, at any given time it has 
extant broadcast rights to approximately 5,000 hours of program- 


ming. Many of the contracts governing PBS programs were negoti- 


" PBS and the Association of America’s Public Television 
Stations are filing comments today in the FCC’s DBS rulemaking 
docket, MM Docket No. 93-25. 
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ated years ago, prior to the advent of DBS and other nex 

technologies. It is extremely burdensome for program producers 
to clear all of the necessary DBS rights retroactively. In some 
cases, it may not even be possible to locate the rights holders. 

In addition, PBS and its producers are not yet even in 
a position to clear all DBS rights prospectively. To provide a 
single satellite feed of PBS’s National Program Service, all 
underlying rights (talent, music, stock footage, etc.) with 
respect to each program must be cleared. Inevitably, legal "gray 
areas" have arisen in the process of sorting through the 
potential claims and counterclaims of unions, guilds and 
underlying rights holders under applicable agreements governing 
program production for public broadcasting. At a minimum, 
resolution of these issues may take several years, further 
delaying launch of a national PBS/DBS service. 

In the end, clearing rights to the entire PBS program 
schedule, whether prospectively or retroactively, is virtually 
impossible. There are some individual programs, such as foreign 
co-productions, for which DBS rights simply cannot be obtained. 

It is important that Congress move quickly to provide 
a compulsory license that would clear nationwide DBS rights to 
public broadcasting programs. Because the program "pipeline" is 
so long (two to three years from concept to contract to air 


date), further delay in enacting a compulsory license would 
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extend the launch date for a national PBS/DBS service even 
farther into the future. 

PBS hopes that the proposed amendment can be enacted 
during the current session of Congress. The proposal is 
consistent with the long tradition of grants of exemptions and 
licenses for noncommercial educational broadcasters under the 
Copyright Act. In view of the unique nature and mission of 
public television, passage of the proposed amendment would not 
constitute a precedent for similar treatment of commercial 
programming. 

2. Additional Public Television Programming 

Congress should also consider extending the compulsory 
license scheme to permit DBS providers to engage in nationwide 
retransmission of PBS programming in addition to the National 
Satellite Service (¢.g., instructional programs), as well as 
programming from other public television sources. There is a 
strong public interest in facilitating nationwide satellite 
distribution of a wide range of public television programming. 
Improving education is a top priority of national and state 
policymakers, parents, and businesses. DBS is a technology that 
could have an enormous impact in helping the nation reach its 
educational goals, helping ensure that every student and teacher 
will have convenient and affordable access to new and improved 


learning opportunities. 
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Public television has tremendous expertise in distance 
learning and extensive curriculum resources that could be made 
more accessible to millions of learners through DBS. Public 
television is the nation’s number one source of classroom 
programming, reaching 30 million students in kindergarten through 
12th grade and 1.8 million teachers in 70,000 schools. Public 
television is the world’s leader in college telecourses; over 2.6 
million adults have earned college credit through the PBS Adult 
Learning Service. PBS programs are the most widely used 
programming in a nationwide educational service sponsored by the 
cable industry entitled Cable in the Classroom. PBS also offers 
a diverse mix of children’s programs, which have been designed as 
educational programs with specific learning objectives in 
mind.** 

Among the PBS services that teachers and students rely 
on every day are the following: 


° PBS offers The Ready to Learn Service, an educational 
television programm.ng service aimed at preschoolers. 


° PBS distributes distance learning telecourses by 
satellite to two-thirds of the nation’s college 


- Educational consultants and child development 
specialists play an important role in the development of these 
programs. Preschool programs like SESAME STREET, MISTER ROGERS’ 
NEIGHBORHOOD, LAMB CHOP’S PLAY ALONG and BARNEY AND FRIENDS help 
preschoolers prepare for school and formal learning by providing 
a greater awareness of letters and numbers and an introduction to 
social skills and ethics in group play settings. Such programs 
as READING RAINBOW, KRATT’S CREATURES, BILL NYE THE SCIENCE GUY, 
and WHERE IN THE WORLD IS CARMEN SANDIEGO? reinforce skills and 
information in literature, science, and geography for children 
ages 6 to 12. 
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campuses, where 400,000 adult learners are enrolled in 
courses provided by PBS. 

° Since 1994, PBS has been providing to community 
colleges a service called "Going the Distance." 

Through that program, students can earn an Associate of 
Arts degree entirely through distance learning courses. 
PBS started with 40 colleges; now more than 100 
colleges are participating. 

° Three years ago PBS launched a video and online 
professional development training service for 
elementary and middle-school math teachers called PBS 
MATHLINE. More than 4,000 teachers are now enrolled in 
PBS MATHLINE, and a service for high school teachers is 
being created. PBS hopes to spread the concept across 
the curriculum, moving next to science with a service 
called PBS SCIENCELINE. 


Access to these pioneering services could be extended 
significantly through DBS. Establishing a compulsory license to 
permit nationwide retransmission of this and similar programming 
would help — that DBS subscribers have access to the full 
range of important educational resources public television 
offers. 

Clearance of rights through a compulsory license, sub- 
ject to appropriate compensation for rights holders, will also 
help to fulfill Congress’s goal of making DBS a significant 
distribution mechanism for noncommercial educational programming. 
To fulfill their obligation under the 1992 Cable Act to set asida 
4 to 7 percent of their capacity for such programming, DBS 
providers should have the ability to retransmit nationwide more 
than a single PBS feed; they will need to obtain and retransmit 
additional programming provided by PBS and public television 
stations (as well as programming provided by other public 
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television program producers and educational institutions). Much 
of this programming cannot be retransmitted nationwide via DBS 
without costly and difficult rights clearances. Thus, expansion 
of the compulsory license scheme to facilitate the availability 
of this material to satellite providers is a crucial step in 
implementation of the DBS set-aside obligation. As in the case 
of cable (see pages 15-16 above), the compulsory license is an 
important complement to the carriage requirement. 

3. Carriage Requirements 

The Notice inquires whether must-carry requirements 
should be extended to the satellite compulsory license and the 
provision of local network signals. Until more information 
becomes available about the feasibility of localized retransmis- 
sion capabilities for satellite carriers, PBS cannot offer 
specific proposals on this subject. The existing requirement 
that DBS providers set aside 4 to 7 percent of their channel 
capacity for carriage of noncommercial educational programming 
was enacted at a time when it appeared that DBS would be solely a 
national service. If localized retransmission on DBS becomes 
reality, Congress and the FCC should consider requiring 8S 
systems to carry some or all local public television signals.” 
The nature of any such requirement would necessarily depend on 


the way in which the DBS industry and DBS technologies develop. 


” This subject is discussed at greater length at pages 49 


and 52-53 of the Comments of PBS and APTS in FCC MM Docket 
No. 93-25. 
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Cc. Compulsory Licenses for Retransmission of Public 
Television Programming Should Be Extended to New 
Retransmission Technologies. 


While broadcast television, cable and satellite are the 
dominant communications media for most Americans, newer media 
such as the Internet are fast becoming central features of our 
society. If PBS and other public broadcasters cannot obtain 
rights to retransmit noncommercial programming via these new 
technologies in an efficient manner, significant paths of access 
to public television services will be lost. Compulsory licenses 
for public broadcasters to transmit and adapt public television 
programming should be extended to all new and emerging 
technologies. In particular, clarification and expansion of the 
rules concerning public broadcasters’ use of their program 
material “online” is of critical importance to the future of 
public television.’”*® 

The need for extension of compulsory licenses to new 
retransmission media and distribution technologies is not merely 
a problem for the future; rather, it is an immediate and urgent 
need. The inability to clear rights for use of material on the 
Internet is already iimiting PBS’s ability to disseminate 
programming effectively and the public’s access to valuable 


educational materials. For example, PBS has placed on its 


at The compuisory license PBS seeks for use of program 
material on the Internet could be structured like Section 118, 
which provides for a limited range of uses. PBS is not 
suggesting the creation of a global license for simultaneous 
retransmission of broadcast signals on the internet. 
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Website material from a program on the history of rock and roll 
produced by WGBH, a Boston public television station, with the 
BBC. WGBH relied on the Section 118 compulsory license mechanism 
to clear broadcast rights to the music used in the program. 
However, because rights to this music -- even to segments -- 
cannot realistically be cleared for Internet retransmission, WGBH 
found it necessary to strip out the music before the material was 
placed on the Website. As a result, Internet users cannot access 
the most central feature of the program -- the music of rock and 
roll. 

More broadly, extension of compulsory licenses for 
retransmission of noncommercial programming through the Internet 
and other new technclogies is a crucial step toward maximizing 
opportunities for distribution of educational services. Both 
Congress and the Administration have made education a top 
priority and are strongly supporting the use of technology and 
telecommunications to achieve educational goals. This includes 
provision of incentives and financial support for schools to wire 
every classroom in the nation for Internet access. States are 
investing heavily in school computers, satellite dishes, and wide 
area and local area networks -- some with intranets. These new 
electronic platforms are designed to give teachers and students 


"on demand" access to learning resources, including video, text, 


Graphics, and communication with experts. 
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Public television is the repository of a tremendous 
library of high quality programming. Although public 
television’s existing broadcast prigrams are widely used by 
teachers and students in classrooms, there has been a growing 
demand from educators to "re-version" these programs to make them 
connect more directly to specific curriculum units and to make 
them available "on demand." 

For example, teachers are eager to use public 
television’s high quality programs, such as THE CIVIL WAR, 
programs on U.S. Presidents, and programs on the settling of the 
West. However, most teachers do not have time to use an entire 
60-minute program in the classroom. Instead, they often are 
looking for a specific segment within a program that directly 
connects to their curriculum and that will provide their students 
with a focused learning experience. For example, in one of THE 
CIVIL WAR programs there may be a four-minute segment about the 
Emancipation Proclamation that is ideal for helping teachers 
discuss this pivotal event in our country’s history. PBS may 
broadcast the 60-minute program in October, but a teacher may 
need just that four-minute segment to teach the Emancipation 
Proclamation in March. If PBS could deliver just that segment 
when needed, under authority of a compulsory copyright license, 
the usefulness and educational value of the segment would be 


significantly increased. 
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The Notice asks whether separate licenses are required 
for new retransmission technologies. In PBS’s view, it is 
impossible to generalize about this matter. In some cases, a new 
technology may be sufficiently similar to cable or satellite that 
it could be included in an existing license. However, such 
determinations are likely to involve a case-by-case examination 
of the individual circumstances of each new technology. 

Likewise, it is difficult to generalize about whether 
the Copyright Office may extend an existing compulsory license to 
a new retransmission provider or whether Congressional action is 
needed. In some cases the Copyright Office may be able to con- 
clude that a new service is sufficiently similar to an existing 
service that it is covered by an existing license. For example, 
PBS and others have explained that retransmission by open video 
systems is properly covered by the existing cable compulsory 
license.*’ On the other hand, the Internet is sufficiently 
different from cable and satellite that it would probably require 
congressional action to extend a compulsory license to retrans- 
mission of materials via the Internet. Again, the determination 
must be made on a case-by-case basis. 

For each new broadcast retransmission service for which 
a compulsory license is provided, Congress should consider 


imposing some form of obligation to carry public television 


See Reply Comments of the Public Broadcasting Service 
in Copyright Office Docket No. 96-2. 
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programming. As Congress recognized in connection with cable 
(gee page 15, above), a compulsory license and a broadcast signal 
carriage requirement are complementary forms of regulation. In 
the case of public television, carriage requirements further 
Congress’s goal of providing universal access to noncommercial 
educational services through all technologies. 

The appropriate form of any carriage requirement 
necessarily would vary based on the characteristics of the 
retransmission technology in question. For example, a service 
that is offered on a local basis might be required to offer a 
certain number of local public television signals, while a 
service offered on a national basis might be subject toa 
different type of obligation, similar to the requirement that DBS 
providers set aside 4 to 7 percent of channel capacity for 
programming provided by certain categories of noncommercial 
entities. In addition, the number of signals to be carried must 
be tailored to the capacity of the service in question. A case- 
by-case examination will be needed in order to determine whether 
a carriage requirement is appropriate for a particular new 


technology and the form that requirement should take. 


Conclusion 
Consistent with the foregoing comments, the Copyright 


Office should recommend continuation of the existing compulsory 
licenses as they apply to the retransmission public television 


services. The existing compulsory licenses have worked well for 
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Conclusion 


Consistent with the foregoing comments, the Copyright 

Office should recommend continuation of the existing compulsory 
licenses as they apply to the retransmission of public television 
services. The existing compulsory licenses have worked well for 
the most part and do not require major revisions. If significant 
modifications are made, Congress should take steps to ensure that 
they do not impair the longstanding congressional interest in 
assuring universal access to noncommercial educational services. 
In addition, the compulsory license scheme should be expanded to 


cover the retransmission of public television programming through 


DBS and all other emerging technologies. 


Respectfully submitted, 


Prsiche> 0. facut /m J-m 
Paula A. Jameso 


Senior Vice President, General 
Counsel, and Secretary 

Gregory Ferenbach 

Deputy General Counsel 

Public Broadcasting Service 

1320 Braddock Place 

Alexandria, Virginia 22314 

703-739-5000 


April 28, 1997 
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September 24, 1997 


Via Facsimile & Hand Deli 


Shawn M. Bentley, Esq. 

Majority Counsel 

United States Committee on 
the Judiciary 

224 Dirksen Senate Office Bldg. 

Washington, DC 20510 


Dear Shawn: 


Attached is a final draft of the PBS/DBS amendment to H.R. 1861 for 
your consideration. 


Although the proposed statutory language is essentially the same as 
PBS proposed last week, the draft Report language has been substantially 
revised to address comments and concerns of interested parties. PBS has 
included the comments of the Motion Picture Association of America, Inc. 
(MPAA), the Association of Local Television Stations (ALTV), which had 
previously objected to the PBS amendment, the Satellite Broadcasting and 
Communications Association (SBCA) and America's Public Television 
Stations (APTS), which serves as the Washington representative of our 
member stations. Please note that counsel to MPAA and ALTV were still 
awa.ting one or two final “sign offs” on Report language as of late this 
afternoon. We do not expect any fur'her changes o the statutory language, 
and we wanted to send it to you as soon as possible. 


We have also been in touch with the National Association of 
Broadcasters (NAB) about our proposal and the staff has advised us that the 


NAB will remain neutral with respect to this matter. PBS believes, however, 


that the reasonable concerns of commercial broadcasters have now been 
addressed by the comments of ALTV and its counsel. 


The PBS/DBS amendment therefore reflects input from the three 
industries with the most significant policy and business interests at stake -- 
program producers, commercial broadcasters and satellite service providers. 
PBS plans to continue to discuss the proposal with any other persons or 
gruups that express interest in the PBS/DBS amendment, but we do not 
believe that other interests would be materially or adversely affected by this 
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provision. For example, while ASCAP and BMI have made inquiries, the 
interest of ASCAP and BMI are simply not compromised here. Assuming 
that PBS does not already have the necessary music rights to offer a DBS 
service to served areas, under our proposal ASCAP and BMI retain the 
Statutory right to participate in the satellite rate proceeding. In fact, their fair 
share of the satellite royalties attributable to this service can only be increased 
by the amendmer:t. Similarly, while the cable industry has also made 
inquiries, the PBS/DBS Amendment does not affect cable's interests 
particularly since both cable and satellite now have an obligation to distribute 
non-commercial programming under current law. 


Please note also that, while PBS sincerely appreciates the consideration 
shown to it by interested parties, the PBS/DBS amendment includes 
important concessions that PBS has made in the hope that this provision 
could be added to H.R. 1861 and acted upon in the current Congress. 


Based upon our extensive discussions with the interested parties, PBS 
believes that the attached amendment constitutes a well-reasoned, non- 
controversial and important addition to H.R. 1861, and we urge the 
Committee to include it in the Chairman's mark-up at the Committee's 
meeting scheduled for Thursday of this week. 


Lf you have any questions about the attached, please call me at (703) 739- 
5063, Pau’. Jameson at (703) 739-5056 or Joan Kutcher at (202) 662-5206. 


Sincerely yours, 


Greg serertno 


Deputy General Counsel 
Attachment 


cc: Fritz Attaway, MPAA 
Cynthia Merrifield, MPAA 
Jim Popham, ALTV 
Andy Paul, SBCA 
Paula Jameson, PBS 
Joan Kutcher, Covington & Burling 
Marilv1 Mohrman-Gillis, APTS 


— 
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September 24. 1996 


PBS /DBS Amendment to H.R. 1861 


The Satellite Home Viewer Act of 1994 is amended as follows: 


(1) Compulsory license to retransmit PBS national feed. 
Subsection (a)(1) of section 119 is amended by inserting “and a Public 
Broadcasting Service Satellite Feed" after “Superstations” and by 
inserting “or by the Public Broadcasting Service satellite feed" after 
“superstation”. 


(2) Statutory rate. Subsection (b) of section 119 is amended 
as follows: 


(i) in subparagraph A insert ", and listing the 
Public Broadcasting Service satellite feed if it was carried,” after “signals 
were transmitted"; and 


(ii) im subparagraph B, clause (ii) insert “and the 
number of subscribers receiving a secondary transmission of the Public 
Broadcasting Service satellite feed" after “transmission of a network 
station”. 


(3) Definition of Public Broadcasting Service satellite feed. 
Subsection (d) of section 119 is amended by redesignating (6) 
through (11) as (7) through (12) and adding after (5) a new 


paragraph as follows: 


"(6) Public Broadcasting Service satellite feed. The 
term “Public Broadcasting Service satellite feed" means the national 
satellite feed distributed by the Public Broadcas Service consisting of 
educational and informational programming for home use, to 
which it has obtained national terrestrial Scrtcstrtal Wrendenst state.” 


(4) Effective date. The amendment is effective as if included 


in the enactment of the Satellite Home Viewer Act of 1994, Pub. L. 103- 
369, and expires on December 31, 1999. 
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Draft report language on the PBS/DBS provision: 


Section This section would provide DBS providers with a 
compulsory license to redistnbute the national satellite feed distributed 
by the Public Broadcasting Service. It would apply to educational and 
informational programming comprising the national satellite feed to 
which PBS currently has broadcast rights. The! sense would extend to 
all households in the United States including those in areas currently 
served by a local public television station, and would sunset in 1999. 


Under this section, DBS providers would pay the same rate 
for the Public Broadcasting Service national feed as the rate applied to 
network stations as defined in Section 119. The Committee intends 
that, although the PBS national feed will not be at issue in the current 
satellite rate negotiations or the rate arbitration proceeding underway 
before the Copyright Office, the rate for network stations that results 
from that proceeding would be applied to the Public Broadcasting Service 
nationai satellite feed. Thus, the Committee would not expect the 


provision to interfere with the ongoing rate proceeding. 


The compulsory license will allow PBS to offer its national 
programming services without time consuming renegotiations of existing 
program agreements. However, the Committee intends the sunset 
provision to encourage PBS t) move quickly to clear rights for use by 
DBS providers prospectively, so that PBS could participate in market 
negotiations after 1999. 


The Committee recognizes the unique mission and 
organizational structure of PBS and believes it is important to lower 
statutory barriers in order to su PBS's efforts to develop non-public 
revenue sources. Significant ces remain between commercial 
broadcast networks and the noncommercial PBS network, which call for 
different treatment of PBS under the compulsory license in 
Section 119. This provision follows in a long tradition 
grants of exemptions and privileges to noncommercial educational 
broadcasters, such as PBS, under the copyright law (e.¢., Section 114(b) 
and Section 118(d) of this Title). It similarly is intended to out the 
Public Broadcasting Aci’s mandate to ensure that all citizens of the 
United States have access to this basic public broadcasting service 
through all appropriate available telecommunications distribution 
technologies. 


indeed, PBS is already required to provide 
services by satellite to home dish owners by 47 U.S.C. § c), this 


provision will enable PBS to provide the same programming services to 
users of other satellites. 


At the same time the Committee continues to recognize the 
necessity of preserving the integrity of the copyright acquired through 
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marketplace negotiations by local commercial] network affiliated 
television stations for distribution of national network programming 
within their service areas. Limiting the scope of the compulsory license 
for satellite retransmission of commercial network programming to 
homes that cannot receive that network from a local commercial station 
continues to be an essential feature and objective of Section 119. Thus. 
the committee in no way intends the extension of the compulsory license 
to the satellite retransmission of PBS programming into areas served by 
a local PBS station to serve as a precedent for similar treatment of 
commercial broadcast network or network affiliate programming by 
satellite providers. In this regard, a critical consideration in the 
Committee's inclusion of this modification of Section 119 is the support 
of PBS's member stations for this provision. 


, the Committee believes that the compulsory license 
granted in this section will serve as a mechanism for DBS providers to 
carry out their congressional mandate to set-aside 4% to 7% of their 
channel capacity for noncommercial programming of an ecucational or 
informational nature and the Committee intends that carriage of the 
PBS national feed could be used towards fulfilling this requirement. The 
Committee notes that this t was recently upheld by the 
United States Court of Appeals for the District of Columbia te Time 


Warner Entertainment Co. v. FCC, 1996 WL 491803 (D.C. Cir.). 
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; Introduction 


My name is Bob Phillips, and I am the Chief Executive Officer ef the National Rural 
Telecommunications Cooperative (NRTC). On behalf of NRTC's members and affiliates serving 
rural America, I have come today to explain how the current satellite carrier compulsory license 
frustrates consumer choice and competition in the video programming market. As you are 
aware, one of the primary goals of the Copyrights Act is to encourage distribution of copyrighted 
material. Certain key provisions of the current copyright law, however, run counter to this 
purpose by confusing and disenfranchising consumers. The current law is unworkable. It has 
frustrated copyright holders, satellite carriers and distributors, and most importantly -- 
consumers. Problems with the copyright laws also impede competition in the delivery of video 
programming, which is a critical public policy goal. The Copyright Office has a unique 


opportunity to recommend legislative solutions to correct these problems. 


NRTC is a not-for-profit cooperative made up of nearly 800 rural electric and telephone 
utilities, and affiliated organizations located throughout 48 states. Our primary mission is to 
ensure that the benefits of modern telecommunications technology are extended to rural 
Americans. NRTC’s first major effort toward fulfilling its goal was the creation in 1987 of Rural 
TV®, a package of 85 channels of television programming provided to homes equipped with C- 
band satellite receiving dishes. Nearly 200 of NRTC’s members deliver Rural TV® services to 
more than 70,000 homes. In 1993, NRTC entered into an agreement with DIRECTV to launch 
the first high-powered Direct Broadcast Satellite (DBS) service. NRTC members and affiliates 
invested more than $100 million to capitalize the launch of the first DBS service in America and 


in return received distribution rights for DIRECTV programming in specific regions of the 


x ™ 
provide local service to more than 570,000 subscribers in rural America, representing nearly 


25 percent of DIRECTV's total subscribership nationwide. 


NRTC and its members and affiliates have a keen interest in ensuring that copyright law 
facilitates the wide distribution of copyrighted material via sateilite throughout rural America. 
We are committed to our local communities and dedicated to ensuring that rural consumers are 


not disenfranchised by copyright laws. 


Congress has repeatedly called for competition in the provision of video services to 
consumers: first by enacting the Satellite Home Viewer Act of 1988 (renewed and amended in 
1994), second by enacting the Cable Television Consumer Protection and Competition Act of 
1992, and, most recently, by enacting the Telecommunications Act of 1996. All three of these 
laws created new, competitive markets for telecommunications services. One of their common 
purposes is to ensure that established competitors do not exercise undue market power over new 


entrants. 


Compulsory copyright licenses for video programmers should not benefit one 
competitive technology or supplier over another. They should be balanced. Compulsory 
licenses need not be technology neutral but should recognize the inherent differences between 


various types of video distribution systems. Statutory licenses should not handicap differing, 
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Our recommended changes in the satellite compulsory license are set forth below. They 
will bring about more competition in the provision of video programming, will ensure tair 
compensation to copyright owners, and will encourage wide public dissemination of copyrighted 
works. 


This written statement makes the following recommendations: 


° The “white area” problem must be fixed. The current rules are unworkable and 
should be eliminated. 


° The satellite carrier compulsory license should be made permanent. 


° Satellite carriers should not be required to pay higher royalty fees than cable 
operators for the same programming. 


. The satellite and cable compulsory licenses should remain separate. 

1. | The White Area Problem Must be Fixed. The Rules are Unworkable and Must be 

Eliminated. 

While a robust and growing industry, DBS has not yet reached true competition with 
cable. According to the FCC's 1996 Annual Report on the status of competition in video 
programming markets,' cable subscribership was 89% or 62.1 million of all multichannel video 
programming distribution (MVPD) subscribers in 1995’. In contrast, the entire DBS industry has 


4.9 million subscribers. 


' Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming, CS 
Docket. No. 96-133, Third Annual Report ("/996 Report”). 


2 1996 Report, 44. 
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The “white area” rules have caused a tremendous uproar among DBS consumers. The 
rules are impossible to administer and impossible for consumers to understand. They stand in 
the way of true consumer choice and contravene the stated Congressional goal of competition in 


video markets. The rules are flawed and must be eliminated. 


We believe consumers could be given as much freedom as possible to make their own 
choices in selecting sources for video programming, without adversely impacting the rights of 
local broadcasters. Where copyright law intersects with the provision of programming to 
consumers, the law should balance the rights and responsibilities of local broadcasters and 


satellite carriers, with the consumers’ best interests ultimately in mind. 


Consumers should have the right to purchase distant network signals from a satellite 
carrier or distributor, and local broadcasters could be appropriately compensated for distant 
network signa’s sold to consumers within their Grade B contours. The current white area rules 
are particularly burdensome in rural areas where Grade B contour lines often do not match signal 
propagation characteristics of local network stations. This creates artificial barriers for 


consumers who should be aliowed to purchase the signals. 


“Grade B signal intensity” has no meaning to consumers. Consumers cannot easily and 
cheaply measure Grade B reception, and it often has little or no bearing on whether the signai 


received is acceptable to any given consumer. Indeed, even local broadcasters and satellite 
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distributors have disagreed on how to test a signal and what constitutes an “acceptable” Grade B 


intensity signal. 


Elimination of the white area rules would resolve a great deal of consumers’ current 
confusion. No longer would consumers ask: “What is a Grade B intensity signal? How do I find 
out if | receive such a signal? Why should my local broadcaster prevent me from buying a distant 
signal when I can’t receive an acceptable local signal? Why can my satellite provider sell me 


sports from a distant city but not a network signal?” 


Broadcasters currently have an almost untrammeled right to challenge the provision of 
distant network signals by sateliite carriers. Consumers, however, have little or no recourse if 
brow ‘caster challenges are not made in a spirit of cooperation and good faith. While some 
broadcasters work with consumers (granting waivers, working on local solutions regarding 
antennas, etc.), others bully consumers whose only interest is to receive an acceptable network 


signal. 


We know that many consumers would prefer to receive local network signals. In many 
cases, however, DBS offers a more cost-effective, convenient solution -- with a higher quality 


signal than is available over-the-air. 


Local broadcasters are the established providers of local signals in their markets. DBS 


providers are the new entrants. If copyright law is to follow Congressional intent in removing 


wie 
barriers to competition, then the local incumbent provider must bear the burden of competition. 
Elimination of all white area restrictions, coupled with an appropriate surcharge within the 
Grade B contour, would better enable the satellite industry to compete in the provision of 
information and enterteinment programming and would serve the needs of consumers. The 
current competitive imbalance could be improved through the use of a surcharge without 
financially dameging local brondcasters. A property Sormslated surcharge could present a classic 
“win/win” situation: broadcasters would not necessarily lose revenues related to distribution of 
distant network signals delivered in their local areas; consumers would get expanded choice; and 


Congressional goals for competition would be met. 


Because white area rules have been so confusing, consumers currently purchasing distant 
network signals from satellite carriers and distributors should be permitted to continue 
purchasing the signals. There is no reason for consumers to be broadly tainted by illegality as a 


result of flawed, incomprehensible rules. 


NRTC submits that <jigital broadcasting technology presents yet another reason why 
white area rules should be eliminated. Digital over-the-air broadcast signals do not have the 
signal propagation characteristics of analog broadcasts. A digital receiver is able to pick up 
either a clear signal or no signal. There is no “gray area.” Any consumer who has access to 
digital receiving equipment will know immediately whetlcr he or she can receive a digital over- 
the-air signal. If not, the consumer should have the right to purchase a distant network signal. 
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2. The Satellite Carrier Compulsory License Should be Made Permanent. 
Currently, the cable compulsory license is permanent, while the satellite license operates 
under a de-facto 5-year sunset. The satellite license was first enacted in 1988 and was set to 
expire in 1993. Congress renewed the license in the 1994 amendmenits to the Satellite Home 


Viewer Act and again set another 5-year expiration date. 


The 5-year expiration cycle of the SHVA is also a competitive impediment to further 
penetration of satellite into the home viewing market. It forces the satellite industry to spend 
significant amounts of time, money and energy every few years asking Congress for an 


extension, and it forces Congress into an arbitrary and unnecessary review cycle. 


NRTC recommends that the satellite carrier license be extended indefinitely. An 
indefinite extension of the satellite s«cense would better enable the satellite industry to compete 
with the cable industry, without interfering with cable's license. Such a char ge would ensure that 
copyright law is competitively neutrai with regard to video program distribution and would foster 
competition without interfering with the rights of copyright owners to fair compensation for their 
product. 


3. Satellite Carriers Should Not be Required to Pay Higher Royalty Fees than Cable 
Operators for the Same Programming. 


Royalty fees paid by satellite carriers and cable interests vary in part due to a difference 


inherent in the way the fecs are calculated. Cable fees are calculated under Section 111 based on 


the gross receipts of a given cable system. In contrast, satellite carrier fees are calculated under 
Section 119 based on a per subscriber per month formula. Such differences reflect the existence 
of two separate licenses and two differing technologies for video programming distribution. 
However, the difference in the methodologies for calculating royalty fees set forth in 

Sections 111 and 119 results in an artificial competitive advantage for cable. 


According to the Satellite Broadcasting and Communications Association (SBCA), which 
noted these disparities in its direct case before the Copyright Royalty Tribunal’, when the “gross 
receipts” fees of the largest MSOs are compared on a per subscriber basis to the fees paid by 


satellite carriers, cable pays less. This is inherently unfair and does not serve the public interest. 


The FCC remarks that the number of mergers, acquisitions, and exchanges between 
MSOs increased from 64 in 1994 to 128 in 1995*. With the increased aggregation and merger of 
cable interests, we believe that the disparity between the royalty fees paid by satellite and ceble 


interests will continue to grow. 


As stated previously, competition in video programming markets is a well known goal of 
federal policy. Copyright law should have the same goal, in addition to protecting intellectual 
property rights and broadly disseminating copyrighted works. We recommend that some 


> See Testimony of Dr. John Haring, Tr. 3084 (April 10, 1997), Adjustment of Rates for the Satellite Carrier 
Compulsory License, Docket 96-3 CARP SRA, €2 Fed. Reg. 9212 (February 28, 1997). 
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mechanism be found to ensure that the marketplace effects of royalties calculated under the 


compulsory licenses are competitively neutral. 


Another reason why satellite carriers typically pay higher royalty fees under current law is 
that satellite fees increase faster over time. The cable license is permanent. Satellite royalty fees, 
however, must be negotiated and arbitrated under a de facto 5-year schedule, following complex 
negotiation and arbitration processes. Satellite royalty fees historically have not increased in a 
smooth curve. Rather, they have jumped precipitously as a result of negotiation and arbitration. 
The amount cable pays rises only with increases in gross receipts based on statutory rates initially 


set by law in 1976. 


It is unreasonable for one segment of the video programming industry to have its rate 
formulas imbedded in a permanent compulsory license (cable), while the other segment (satellite) 
is subject to the market pressures of negotiation and arbitration on a statutorily mandated 
schedule. The certzinty of the cable formula provides an artificial competitive advantage 
embedded in federal copyright law. 


4 The Sateilite and Cable Compulsory Licenses Should Remain Separate. 

Cable and sateliite are different technologies, providing different services to consumers. 
For instance, cable systems are terrestrially based and deliver a mix of local and national 
programming in strictly local markets. Satellite systems deliver programming on a national basis 


from satellites whose footprints cover the entire continental United States. Satellite systems 
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deliver an expanded, different mix of programming than most cable systems. Two separate 
‘ht li Geen 


Currently, no satellite carrier retransmits local programming. Although proponents of 
such a scheme promise much, it is difficult to see, given the current DBS orbital assignments, 
how retransmission of local signals by sateilite will necessitate “harmonization” of cable and 
satellite licenses. Current satellite carriers and distributcrs simply do not perform the same local 


functions as cable. Indeed, in rural areas, there is often no local cable system. 


NRTC and its members do not see the need for harmonization of the licenses. Our 
satellite offerings are not cable offerings and should not be governed as such. NRTC should not 


have to operate under the same rules as cable companies. 


Conclusion 

NRTC, its members and affiliates, appreciate the opportunity to submit testimony on the 
issues raised by the Copyright Office. We believe revisions to the current copyright laws for 
satellite carriage are desperately needed to further the goals of the Copyrights Act. The white 
area restrictions are unnecessary and should be eliminated. Local broadcasters should be fairly 
compensated for the importation of distant signals via satellite by the imposition of an 
appropriate surcharge on satellite carriers. The temporary satellite compulsory license should be 
made permanent. The royalty fees paid by satellite carriers and cabie operators should be 
comparable, but the licenses should remain separate. 


We believe our recommendations are consistent with the goals of copyright law to fairly 


compensate copyright holders, and to encourage the wide distribution of copyrighted works. 
These changes also will promote competition in the market for video programming, all of which 


will result in more choices for consumers. 


THE ASSOCIATION OF LOCAL TELEVISION STATIONS, INC. 


In the matter of 


Revision of the Cable and 
Satellite Carrier Compulsory Licenses 


Docket No. 97-1 


April 28, 1997 


661 


° INTRODUCTION 
The following testimony is submitted on behalf of the Association of Local Television 
Stations, Inc. (“ALTV”), in response to the Copyright Office's Notice of Public Meetings and 
Request fo: Comments iv 2 abo. :-captioned proceeding.’ ALTV is a non-profit, incorporated 
association of broadcast tes . ..:0n stations unaffiliated with the ABC, CBS, or NBC television 
networks. Local stations among ALTV’s members include not only traditional independent 
stations, but also local television stations affiliated with the three emerging networks, Fox, UPN, 


and WB.* 


AL1TV welcomes and appreciates the opportunity to address the burgeoning array of 
complex issues arising from the current reexamination of the cable and satellite carrier compulsory 
licenses. ALTV recognizes that the Copyright Office and all interested parties are taking only the 
first step down what inevitably will be a tortuous -- and, probably, often torturous -- path towards 
legislation reforming the compulsory licenses for secondary transmissions of the signals of local 
television stations. Thus, at this early stage of the legislative process, ALTV wishes to focus on 
major considerations which should govern the debate over the plethora of detailed issues 
confronting the Congress. Whereas the core concerns and concepts elucidated today have a 
timeless lustre, the details are devilish and the technology is dynamic. Who would have thought 
even a year ago that Echostar would be standing on the brink of a merger with ASkyB -- and 
promising to deliver local television signals to 80 per cent of the natiou's television homes? Thus, 
everyone is confronted with a new and unexpected array of issues and 2 need to mesh those issues 
into the debate over already controversial and perplexing issues. /igain, one must confront the 
complexities of providing network service to unserved areas, but now in the context of DBS's 


'62 Fed. Reg. 13396 (March 20, 1997) [hereinafter cited as Notice). 


2 As used herein, the term “local television stations” includes ALTV member stations, but excludes 
affiliates of ABC, CBS, end NBC. 


providing local signals, but not in all markets. In this regard, ALTV understands, but regrets, the 
limited amount of time all parties have had to consider these issues. Nonetheless, ALTV will offer 
its best thinking on the issues, but reserving the privilege of providing even more detailed and 
enlightened views as the legislative process proceeds. 


° SUMMARY 

ALTV favors maintenance of a compulsory license mechanism for simultaneous secondary 
transmissions of the signals of broadcast television stations by multichannel video providers. 
Under the compulsory license regime urged by ALTV, a multichannel video provider could 
retransmit the signals of local television stations in their home markets gratis, provided the 
multichannel video provider retransmitted all television stations in the market to all subscribers in 
the market. The local market area of a local television station should conform to the area :n which 
the station may elect to be carried as a must carry signal under the FCC’s rules, regulations, and 
authorizations. To avoid needless inconsistencies, any multichannel video provider which 
retransmitted a complement of broadcast signals which, if carried by a cable system serving the 
same subscriber, complied with the cable ccievision must carry rules, would be presumed to be 
carrying all local television stations. The compulsory license also would apply to retransmission of 
a limited number of distant signals. 


The basic premise of ALTV’s approach is the distinction between a multichannel video 
provider which functions as a nondiscriminatory conduit for the signals of !ocal television stations 
and a multichannel video provider which selects and exploits only certain stations in assembling its 
array of services. The former, unlike the latter, is not disrupting the existing marketplace. ALTV 
also has premised its position on the valid public interest in maintaining the availability of a limited 
number of distant signals. While distant signals have become considerably less significant in terms 
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of generating demand for multichannel video services, the public has come to rely on the 
availability of a few superstations and other “distant” stations from proximate markets. 


The compulsory license should not extend to secondary transmission of any program 
which would infringe the exclusive exhibition rights of a local television station with respect to 
either its network or non-network programming. Similarly, any secondary transmission of a 
program which would not be permitted by the applicable rules and regulations of the FCC 
regarding network or syndicated program exclusivity or sports black-outs should fall outside the 
scope of the compulsory license. Furthermore, the compulsory license should not apply to 
secondary transmission of a distant network-affiliated station in any area already served by an 
affiliate of the same network. The current prohibitions on program alteration and commercial 
substitution also should be maintained. 


Lastly, fees for secondary transmissions of distant stations should be uniform for all 
multichannel video providers, regardless of distribution medium. No fee should be charged for 
local signals. A step-up in fees should be majntained for distant signals in excess of those 
permitted under the FCC’s former distant signal limitations. 


° A COMPULSORY LICENSE FOR SECONDARY TRANSMISSION OF 
BROADCAST SIGNALS BY MULTICHANNEL VIDEO PROVIDERS 
SHOULD BE MAINTAINED. 


ALTV submits that the compulsory license remains a proper mechanism for enabling 
multichannel video providers to retransmit the signals of local television stations. Generaliy 
speaking, the cable compulsory license, now embodied in section 111 of the Copyright Act and 
complemented by FCC rules and regulations governing broadcast signal carriage by cable 
television systems, should serve as the model for extension of a compulsory license to other 


multichannel video providers. Not every element of the license necessarily should be identical, but 
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the basic licensing scheme in Section 111 should be carried forward to other multichannel video 


providers. 


ALTV would limit the compulsory license to known video distribution technologies, 
including cable television, MMDS (“wireless cable”), open video systems, SMATV, DBS, and 
other satellite-to-home carriers. ALTV specifically would exclude Internet-based video distribution, 
which from today’s perspective appears to function very differently from the multichannel video 


providers enumerated above.° 


Nonetheless, a compulsory license should be available for secondary transmissions of the 
signals of local television stations by existing multichannel video providers. First, the current cable 
compulsory license has worked well. Indeed, when measured against the goals it was designed to 
achieve, the cable compulsory license has been a remarkable success.* Those goals are well- 


known. 


The purpose of this regulatory structure is to facilitate the exploitation of 
copyrighted materials by removing the prohibitive transaction costs that would 


attend direct negotiations between cable operators and ight holders, while at 
the same time assuring copyright holders compensation for the use of their 
property. 


3As MPAA President Jack Valenti urged during the last Congressional review of the compulsory 
licenses (albeit with to an interim license pending repeal ), the compulsory license should 
“apply to competing delivery systems whose market characteristics are similar to cable.” Letter to 
the William Hughes from Jack Valenti, February 4, 1992, at 2. 


4The best argument for repeal of the compulsory licenses may be that they never should have been 
eee ee ee ee eee eee 
Carriers, providing non-discriminatory access to all video programmers. Putting the genie back in 
the bottle or putting Humpty Dumpty back together agzin hardly recreates the world in which the 
ie never came out of the bottle or Humpty Dumpty never fell off the wall. The sory 
icense has been assimilated into the video marketplace -- and that marketplace has c 
dramatically since 1976. No way exists to turn back the clock and start from “Go” again! 


SNBC v. CRT, 848 F. 2d 1289 (D.C. Cir. 1988). 
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Since the compulsory license became effective in 1978, cable tclevision has been able to provide its 
subscribers with a variety of local and distant broadcast signals undeterred by uncertainty or 
elaborate and expensive processes for licensing of broadcast signals and programming. Primed by 
its use of local and distant broadcast signals, the flow of programming options from cable systems 
-- which now includes over one hundred cable networks -- reaches over 60 per cent of television 
households. At the same time, the number of local television stations has grown, as has the 
number of broadcast television networks. Meanwhile, hundreds of millions of dollars in royalties 
have been distributed to copyright owners of programming on local television stations. 
Furthermore, with the growth of cable has come an expansion in the market for original and 
syndicated television programming -- a development which redounds to the benefit of program 
producers and copyright owners. As a result, consumers in this country now are veritably awash 
in a sea of new and increasingly diverse program choices. The cable compulsory license, therefore, 
has played a seminal role in stimulating creation, distribution, and exhibition of video 


programming, thereby serving the fundamental goals of copyright. 


Whereas broadcasters were wary of the compulsory license 25 years ago, they have grown 
to appreciate that when subiect to appropriate limits (now primarily in the form of complementary 
FCC rules and regulations), the compulsory license mechanism has served the interests of not only 
copyright owners, broadcasters, and cable operators, but also the viewing public.° Thus, for 
example, the free use of local television signals under the cable compulsory license, when 
accompanied by the current must carry/retransmission consent regime, has preserved the ability of 


local television stations to reach their intended audiences. Similarly, fears that unrestrained use of 


6The bulk of local stations’ concerns about the compulsory license have arisen in the wake of 
changes in the FCC rules and regulations which were designed to complement the compulsory 
license. The decade of the 80s saw the FCC and the courts eliminate the FCC’s distant signal 
limitations, the syndicated exclusivity rules, and the must carry rules. Now, however, the 
syndicated exclusivity rules and the must carry rules have been reinstated. These developments 
have buoyed ALTV’s confidence that the compulsory license for cable can be maintained and, with 
appropriate safeguards, extended to other multichannel video providers. 
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distant signals would place stations in the line of friendly fire have not materialized. FCC rules 
permit stations to protect their exclusive licenses to exhibit syndicated and network programs in 
their markets. Additionally, the number of distant signals typically imported into local markets has 
been limited, initially by the FCC’s direct limitations on the number of permissible distant sigrals, 
and subsequent to their repeal, by the 3.75 per cent compulsory license fee for retransmission of 
distant signals in excess of those permitted under the FCC’s rules. Given the soundness of the 
compulsory licensing scheme for cable and provided similar limitations remain as core elements of 
a compulsory license scheme, ALTV urges application of a similar compulsory license regime to 
other multichannel video providers, including satellite carriers. 


Second, extending a compulsory license to other multichannel video providers would 
promote badly needed competition among multichannel video providers. Cable television now 
enjoys enormous market power and a clear edge over other existing and emerging multichannel 
video providers. Extending the compulsory license (or conforming the existing compulsory license 
in the case of satellite carriers) would maintain competitive parity vis-a-vis the use of broadcast 
television signals by competing multichannel video providers. On the other hand, denying new 
multichannel video providers access to local broadcast station signals on the same basis would 
raise the ante for new competition and entrench cable more deeply.’ Inasmuch as communications 
policy makers have dreamed of the day when cable was subject to genuine competition from 
competing multichannel video providers, providing similar access to the compulsory license would 


7Because broadcast television ing continues to be the most popular programming 
provided by cable systems, the inability to secure access to such programming on comparable 
terms impair the ability of an emerging competitor to compete head-on with cable. For 
example, Sky (ASkyB/Echostar) considers its essential to gain access to local television signals in 
order to compete directly with cable. 
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Additional competition in the form of new multichannel video providers also would be 
beneficial in terms of the goals of copyright by further expanding the market for new and existing 
works and thereby stimulating their production, distribution, and exhibition to the public. Again, 
copyright owners would enjoy not only the royalties collected under the compulsory license, but 
also the revenue from the additional use of existing programming and the production and use of 
new programming. In short, both national competition and copyright goals would be advanced by 
extension of the cable compulsory license to other multichannel video providers. 


Third, the compulsory licenses have caused no material harm to copyright owners. As 
noted above, copyright owners have received millions upon millions of doilars in royalty 
distributions. These revenues were designed to and effectively have compensated copyright 
owners for use of their programming by cable television systems. Furthermore, any harm is more 
than offset by the expansion of the market for new programming and for additional uses of existing 
programming. With respect to harm, ALTV hardly may fail to point out that parties attempting to 
quantify harm to their interests attributable to the compulsory license have met with a notable lack 
of success. For example, the Copyright Arbitration Royalty Panels and their predecessor agency, 
the Copyright Royalty Tribunal, have been unable to quantify the harm alleged by parties to the 
distribution proceedings. As recently observed in the Copyright Office’s recommendations 
concerning the 1990-92 royalty distribution: 

The Tribunal was not itself consistent in application of the harm criterion, and never 

quantified the value of a “harm credit.” The Panel in this proceeding took full 

account of the harm criterion -- i.c., acted on the basis of it -- and concluded, 
consistent with its authority to make distribution determinations, that the criterion 

was not useful to deciding distribution percentages.8 
Even before the recent decline in superstation carriage by cable systems, the United States District 
Court in Chicago, in a case involving attempts by the National Basketball Association to limit the 


number of Chicago Bulls games on superstation WGN found that: 


8Distribution Order, Docket No. 94-3 CARP CD -90-92, 61 Fed. Reg. 55653, 55659 (October 
28, 1996). 
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The NBA produced no credible evidence, statistical or anecdotal, to suggest that 
superstation broadcasts of the Bulls, the Hawks, or the Nets on WGN, WTBS, and 
WWOR, steal viewers away from any other team’s local broadcasts or limit the 
number of games the teams have been able to sell in their local markeis...[N]o data 
showing any adverse effect on local ratings ever was introduced.9 
Similarly, complaints from Major League Baseball that distant carriage of sports events dilutes the 
audience for and thereby discourages broadcast of local sporting events have no substance. The 
availability of a Cubs-Cardinals game in Baltimore or a Braves-Pirates game in Houston hardly 
draws a significant audience away from the local telecasts of the Orioles and the Yankees in 
Baltimore or the Astros and the Padres in Houston. The number of viewers watching an imported 
game typically comprises less than one per cent of the local audience. Moreover, dilution of local 
game audiences would occur only if those viewers watching the Cubs-Cardinals game, for 
example, would otherwise have watched the local Astros-Padres game. ALTV is aware of no 
evidence to support the hypothesis that viewers of imported game telecasts would watch the local 
team’s game telecasts if no superstation game telecasts were available. Finally, with respect to 
harm alleged by sports interests, sports leagues do collect substantial royalties for distant signal 
carriage of league games. This revenue may be subject to revenue sharing among teams, such that 
local teams are compensated for any perceived harm from importation of distant games. Some 
teams which have been carried on superstations also have paid substantial sums to the leagues 
pursuant to special arrangements involving superstation telecasts of their schedules. These 
arrangements only confirm and illustrate how the compulsory license has been assimilated into the 


market and perceived harms mitigated by private negotiations. 
Fourth, abandoning the compulsory license remains impractical and unwise. For those who 
continue to long for a true marketplace, ALTV must say that no such true marketplace ever could 


exist. No one can argue seriously that every individual cable system could clear rights to every 
broadcast program shown on stations carried by the system. A true marketplace would involve 


9Chicago Professional Sports Limited Partnership and WGN v. National Basketball Association, 
754 F. Supp. 1336 (1991) [subsequent history omitted. ]. 
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thousands or even millions of transactions. The demand for efficiency in this process -- notably the 
same demand which engendered the compulsory license -- would prompt creation of some private 
collective mechanism for licensing. Many have referred to the music licensing societies as 
examples of the sort of mechanism which might develop. However, such history has shown such 
collective licensing mechanisms to be antitrust time bombs which may tend to undermine 
competition and the true marketplace sought by those who disfavor continuation or extension of the 
compulsory license. Indeed, the long history of contention and litigation over broadcast music 
licensing suggests that transaction costs would be ongoing and substantial. The proffered benefits 
of a private licensing mechanism, therefore, are illusory. 


Fifth, one might seriously question whether wholesale changes in the laws governing 
secondary transmissions of broadcast station signals would be worth the effort. Cable’s reliance on 
distant signals appears to be diminishing. WWOR no longer is a superstation, and WTBS is in the 
process of converting to a pure cable network. Otherwise, distant signal carriage largely will be the 
province of proximate regional carriage of some strong local stations.'° Whereas satellite carriers 
do provide several superstation signals to their subscribers, this, too, may tend to diminish. Sky, 
for example, is focusing on providing local signals to its subscribers. The demands on capacity 
may be expected to reduce superstation carriage. Additionally, as today’s superstations become 
tomorrow's network affiliates, their carriage will be limited to unserved areas. Given to declining 
use of distant signals, the issue of copyright liability has lost the near towering dimension that it 
had acquired 25 years ago. In such circumstances, the investment of time and resources necessary 
to establish a new private licensing scheme would be misplaced. 


10Some might suggest that the declining number of superstations would ease the transition out of a 
compulsory license to full copyright liability. However, other major (formerly independent) 
stations are retransmitted extensively on a regional basis by many cable systems. 
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Sixth, elimination of the compulsory licenses would cause harm to consumers. With 
respect to local signals, local television stations would be faced with clearing local cable rights to 


all their programming. '' Whereas ALTV is relatively confident thai most local stations could reach 
satisfactory agreements with most program suppliers for local programming, ALTV is less than 
sanguine that licensing agreements could be reached with some sports copyright owners for distant 
signal carriage. The professional sports leagues enjoy an antitrust exemption which enables them to 
exercise tight control over broadcast rights to league games. Thus, even though individual teams 
may be copyright owners of their game telecasts, they are subject to league rules which rigidly 
control their abilities to license telecast rights to their games.'? Such restrictive practices, when 
coupled with the historical animosity of sports interests towards the compulsory license and 
superstation broadcasts, create enormous concern that stations (and multichannel video providers) 
would be unable to secure exhibition rights to some attractive sports programming. Adding to this 
concern is the development of regional sports channels available only via cable and other 
multichannel video providers, which have gobbled up exhibition rights to local sports telecasts. 
This has been a catalyst for the shift of games away from free television to subscription services. 
Elimination of the compulsory license would tend to facilitate this wend, contrary to the interests of 


Levisi , 13 


'! Transaction costs for retransmission consent are very modest in comparison, involving at most 
one negotiation per cable system. 


'2See Chicago Professional Sports Limited Partnership v. NBA, supra. 
13s one Commissioner of Baseball so aptly put it: 


[Y]ou have to think about the problem I would have if we were able to reduce the 
number of Cubs games on the superstation. The political furor would be 


substantial. 
Testi of Francis D. Vincent, Jr., before the Copyright Royalty Tribunal, Docket No. CRT 
91- (October 1, 1991) at 1738. 


ALTV Pace 10 


671 


Similarly, in this regard, cable systems and other multichannel video providers may not be 
the willing buyers essential to a licensing negotiation. They may wish to be selective in licensing of 
local programming, taking only certain programs, cherry-picking stations, and compiling their own 
channels. As a result, subscribers to cable and other multichannel video providers may lose access 
to the complete program schedules of their local stations.'* This would undo what Congress -- 


with the recent blessing of the Supreme Court -- has done in requiring cable systems to carry local 
television station signais. 


° THE SCOPE OF ANY COMPULSORY LICENSE FOR MULTICHANNEL 
VIDEO PROVIDER SHOULD BE LIMITED. 


The scope of the compulscry license ought be limited in several respects to assure that 
secondary transmission of broadcast signals never becomes a vehicle for destruction of local 
broadcast television service. Currently, the primary means of assuring that the cable compulsory 
license poses no threat to the economic viability of local television stations is a complementary 
array of FCC rules and regulations. In essence, the scope of the compulsory license is defined by 
FCC rules. Even the compulsory license mechanism itself, by mandating adjustment of 
compulsory license fees in the event the FCC rules are modified, assures that the compulsory 
license places local television stations in no material jeopardy. 


Under the satellite compulsory license, concerns about effects on broadcast service -- and, 
in particular, the network-aff . « relationship -- are addressed directly. The satellite compulsory 
does not extend to secor ‘ _. ansmissions of affiliate station signals into areas already served by a 
local affiliate of the sam. network. Additionally, rates for superstation carriage depend on whether 
a superstation broadcasts programming which infringes the exclusive local exhibition rights of 


'4That stations lack bargaining power in negotiating with cable systems has been demonstrated in 
retransmission consent negotiations in which stations rarely if ever have been able to secure cash 
compensation for retransmission rights. 
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stations in markets into which the superstation is imported. Satellite carriers must pay more for 
superstations which broadcast such programming. Those which do not -- the so-called “syndex 
proof” superstations -- are subject to a lower rate. Thus, the satellite license differs from the cable 
license with respect to the means of preserving the rights and economic well-being of local 
television stations. What is significant, however, is the recognition under both mechanisms that 
local television stations and their service to the public ought not be placed in jeopardy by a 

Concern for the vitality of local television stations, even within the four corners of a 
copyright compulsory license, is perfectly appropriate, and, indeed, necessary. From the 
perspective of copyright owners of video programming, and the copyright law which protects their 
private interests for the public good, maintaining a thriving local television industry and promoting 
development of new broadcast networks also must be a compelling consideration. Broadcast 
stations and networks remain the major buyers of new and syndicated programming. They 
continue to provide the major economic incentive to create new programming through substantial 
demand for new programming and through creating a substantial after market for such 
programming via extensive reliance on syndicated programming. Weakening this market would put 
a heavy damper on the creation and production of new, diverse programming for all media. 


Limitations which serve to preserve the vitality of the market for original broadcast 
programming remain an essential clement of any compulsory license scheme. First, the 
compulsory license should extend only to secondary transmission of local station signals within 
their local markets only if all stations in that particular market are carried. A cable system which 
complies with the must carry rules should be considered as carrying all local stations. By the same 
token, a satellite carrier or other multichannel video provider providing a selection of local signals 
which, if carried by a cable system serving the same subscriber would satisfy the must carry 
requirements, also would be considered as carrying all local signals. Notably, this condition would 
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not force satellite carriers to carry ai] local signals in all focal markets. They would retain the 
discretion (in light of capacity concerns) to forego lucal signal carriage altogether in any market. 


This is a reasonable condition of securing the benefits of a compulsory license. As the 
Supreme Court recently acknowledged, the inability of a local station to reach its local audience is a 
virtual death sentence for the station.'* Those multichannel video providers which rely on local 
Station signals as integral elements of their channel offerings should gain the benefits of a 
compulsory license only if they do so in a manner which is harmless to local television stations and 
the market they create for new programming. Furthermore, if multichanne! video providers are 
functioning essentially as “antennas” for local signals, ti.cn like antennas, they should serve as an 
unrestricted conduit for every signal local to the market. On the other hand, if they are using only 
certain signals as their own product for viewers, then they deserve no compulsory license. 


Second, the number of distant signals which may be secondarily transmitted under the 
compulsory license should be limited. Such a limitation may continue to be imposed indirectly via a 
fee schedule which reflects the current step-up in fees for cable carriage of signals in excess of 
those permitted under the FCC's pre-1980 distant signal limitations. Again, whereas ALTV 
recognizes the need to maintain availability of distant signals to which consumers have grown 
accustomed, no reason exists to expand the scope of the compulsory license. Limitations on the 


ISALTV ie Mages gon that satellite carriers now serve only a small proportion of television 
therefore, for the time being pose only a marginal threat to any station which they 
fail to carry in its local market. However, the satellite carriers are in the business to expand. They 
hope to attract not only noncable households, but also cable subscribers. Indeed, they would hope 
to supplant cable as the home's multichannel video provider. One easi wp= he magrneny Ae 
when wy Ag television households are served by a multichannel 
cable or ‘Gay ull envte Geo vast ech of Ghedinn banal, cabenell 
have a sufficient of the market, such that if either of them fail to carry some local stations, the 
station's viability would be threatened. At the very least, the station would be placed at a severe 
Se eenaone | inst its local broadcast competitors, but also against the 
competing multichannel! video ' One might also note historically that the FCC readily 
imposed musi carry requirements on cable systems jong before cable achieved a degree of market 
penetration which was meaningful in most markets. 
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number of those signals remains necessary to attenuate harm to local television stations and 
maintain the incentive for multichannel video providers to focus on development of new and 
diverse forms of programming. In any event, to the extent that multichannel video providers wish 
to make more elaborate uses of distant signals, they ought enter the marketplace. 


Third, the compulsory license should not apply to secondary transmission of any program 
which would infringe the exclusive exhibition rights of a local television station to its network or 
syndicated programming. The preservation of the contractual exclusivity right of local television 
stations already is assured by the FCC's rules applicable to cable and open video systems, and 
satellite carriers currently may not carry a distant network affiliate into the area served by a local 
affiliate of the same network. The dictates of competitive parity, to say nothing of maintaining the 
basic integrity of the exclusive rights granted copyright licensees, mandate that all multichanne! 
video providers play by the same rules and protect the syndicated and network exclusivity rights of 
local television stations. Compliance with such requirements no longer may be considered 
technically impossible even for DBS and other satellite providers. 


Fourth, as is now the case under the satellite and cable compulsory licenses, the 
compulsory license should exclude signals subject to program alteration or commercial substitution 
by a multichanne) «ideo provider. Such practices extend beyond a mere secondary transmission 
and are inimical to the interests of the station carried, locai stations, and copyright owners. As 
such, this limitation on the compulsory license should remain beyond controversy. 


Finally, the compulsory license should extend only to secondary transmission of local 
television station signals in a manner consistent with anv applicable rules, regulations, or 
authorizations of the FCC. This not only preserves the ability of the FCC to deal with signal 
Carriage practices as communications policy issues, but also assures the compulsory license never 
becomes a means of carrying signals in violation of the FCC's rules. 
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° NO FEES SHOULD BE CHARGED FOR SECONDARY *RANSMISSION 
OF LOCAL SIGNALS IN THEIR HOME MARKETS. 


Secondary transmission of the signals of local television stations in their home markets 
should incur no liability on a multichannel video provider provided the muluchannel video provider 
is in compliance with all requirements respecting the secondary transmission of local signals. First, 
many signals are retransmitted locally pursuant to the FCC's must carry rules. No multichannel 
video provider should be forced to pay for signals which the law requires that it carry. Second, 
copyright owners are unharmed by local retransmission of broadcast station signals in their home 
markets. Third, to the extent a multichanne! video provider simply serves as a conduit for all local 
signals, it should not be required to pay for use of the signals. On the other hand, if a multichannel 
video provider selects among local signals and excludes some local signals, it should be entitled to 
no compulsory license, much less a free compulsory license, for use of local signals. 


° DISTANT SIGNAL FEES SHOULD BE SIMILAR FOR ALL 
MULTICHANNEL VIDEO PROVIDERS PROVIDED A STEP-UP IS 
MAINTAINED FOR EXCESS SIGNALS. 

ALTV recognizes that fee schedules may be structured in numerous ways and that fee 
levels also may be determined by a variety of processes. For the moment, however, ALTV 
advances two broad considerations which ought remain integral structural elements of any 
compulsory license distant signal fees. First, all multichannel video providers should pay the same 
rate for distant signals. Competitive parity in the case of distant signal fees is just and should be 
offensive to no one. 

Second, fees for excess distant signals should continue to reflect a substantial premium. 


Excess distant signals are those distant signals which could not have been provided to a subscriber 
in an arca where a cable system could not have provided the signal under the FCC's distant signal 
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limitations. The step-up ratio should be adequate to provide the same disincentive to excess 


carriage which now exists under the cable compulsory license.'® 


° THE LOCAL MARKET OF A LOCAL TELEVISION STATION 
SHOULD BE DEFINED BY THE FCC’S RULES DEFINING THE LOCAL 
MARKET OF A TELEVISION STATION FOR MUST CARRY 
PURPOSES. 


The copyright and communications laws ought operate in lock-step in terms of defining the 
local market of a local television station. At present, little difference exists. The FCC uses a 
definition based on a station’s Arbitron Area of Dominant Influence (“ADI”). Because Arbitron no 
longer provides television market and ratings data, the FCC will shift to the Nielsen “Designated 
Market Area” in the year 2000. The Copyright Office, following the revision to Section 111 in the 
1994 Satellite Home Viewer Act, will use the same definition used by the Commission. The shift 
to the ADI/DMA concept has enjoyed widespread support ar:c is reflected in the current must carry 
Statute. No basis exists to reinvent that wheel. Therefore, a compulsory license for secondary 


transmissions of broadcast signals should follow the same approach. '7 


° CONCLUSION 
In view of the above, ALTV posits that compulsory license mechanism applicabie to ail 
multichannel video providers and modeled on the current cable compulsory license will best serve 
the interests of local television stations, copyright owners, and the public. Furthermore, parity 


l6NCTA lained loudly that the stepped-up 3.75% rate for post-Malrite distant distant signals 
“restored the barrier once i by the on the carriage of more than a limited number of 
distant signals.” National Television Association v. Copyright Royalty Tribunal, 724 F. 2d 
176, 184 (D.C. Cir. 1983). 


17Use of the FCC local market area definition as the basis for the general definition of the local 
market, however, should not obscure the need to maintain a service area concept for determining 
white areas for purposes of satellite distribution of network signals. 
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among competing users of the signals of local television stations will promote competition, again, 
much to the benefit of copyright owners. Therefore, ALTV urges the Copyright Office to 
recommend legislation embodying a compulsory license for multichannel video providers which 
provides for free use of local signals when all local signals are carried and also provides for 
secondary transmission of a limited number of distant signals. 


ALTV, again, appreciates this opportunity to address these issues and looks forward to the 
continuing debate and discussion of these significant issues. 
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U.S. COPYRIGHT OFFICE 
Washington, D.C. 
In the Matter of ) 
) 
Revision of the Cable and Satellite ) Docket No. 97-1 
Carrier Compulsory Licenses ) 
COMMENTS OF 


UNITED VIDEO SATELLITE GROUP, INC., 

UVTV AND SUPERSTAR SATELLITE ENTERTAINMENT 

The United Video Satellite Group, Inc. ("UVSG"), through its UVTV and 
Superstar Satellite Entertainment divisions, respectfully submits these comments in response 
to the Copyright Office's March 18, 1997, Notice in the above-referenced proceeding. UVTV 
is a satellite carrier program service provider which transmits via satellite independent 
television stations WGN, Chicago; WPIX, New York; KTLA, Los Angeles; FM radio station 
WFMT, Chicago; Network Services; and other programming to cabie television and other 
local distributors, such as SMATV and MMDS operators. UVTV services, which are 
provided pursuant to the cable compulsory license and the carrier exemption in Section 111 of 
the Copyright Act, reach more than 40 million homes nationally. Superstar Satellite 
Entertainment, which operates under Section 119 of the Act, provides various programming 
services, including television broadcast signals, to the home satellite dish ("HSD") market. 


L INTRODUCTION 

UVSG welcomes the opportunity to participate in this process and to provide 
the Copyright Office with input for the Office’s consideration in its review and analysis of 
the compulsory licenses. This proceeding is of critical importance, not only to the companies 
involved, but even more significantly to television viewers throughout the United States. 


These compulsory licenses are particularly critical for the underserved areas of rural America. 


There is a definite need for both the cable and satellite compulsory licenses. 
The licenses provide essential market clearing functions that benefit, not only cable operators 
and consumers, but television stations and copyright owners as well. Continuation of the 
compulsory licenses is vital to facilitate market transactions that ensure broad distribution of 


programming, and provide fair payment to copyright owners. 


Although there have been significant changes in the program distribution 
industry since the original cable and satellite compulsory licenses were established in 1976 
and 1988, respectively, the market and regulatory environment have evolved into an effective 
distribution system in conjunction with the compuisory licenses. It is critical that nothing 
undermine the current efficient and successful program distribution process, which would 


result in a significant loss of viewing choices for millions of television viewers. 


Although the cable and satellite compulsory licenses continue to fulfill their 


basic purposes, UVSG believes that the functioning of these licenses could be improved 
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through several changes. First, the satellite license should be extended and made 
permanent - neither license should have a sunset provision. In addition, the royalty 
adjustment mechanism and the arbitration process should be revised substantially from the 
vague standards and costly procedures which have resulted in rate fluctuations and rate 


increases in license fees.' 


IL THERE 5S A DEFINITE NEED TO CONTINUE BOTH THE CABLE AND 
SATELLITE COMPULSORY LICENSES 


When established by the Copyright Act of 1976, and the Satellite Home 
Viewer Act of 1988, the compulsory licenses had the dual goals of ensuring that artistic 
works, specifically television programs, were broadly available to the public, and that 
copyright owners were fairly compensated for that programming. These original goals of the 
cable and satellite compulsory licenses are still valid and are still being met. In reviewing the 
effects of current copyright law, there is one clear, unassailable fact: U.S. television viewers 


The laws and regulations shaping cable and HSD copyright and program 
distribution have been regularly modified to stay reasonably current with marketplace 
developments. For example, in 1990 the FCC’s syndicated exclusivity rules were 
reintroduced and network nonduplication rules were expanded. These rule changes increased 
the ability of program copyright owners and local broadcast stations to protect contractually- 


acquired local exclusivity of programs. Thus, copyright owners not only receive 
compensation under the compulsory license, but also maintain control over their 
programming. The market and regulatory environment have adjusted to the compulsory 
licenses which have worked as intended and must be allowed to continue to serve the 


fi. j§ CONTINUATION OF THE COMPULSORY LICENSES IS VITAL 

The cable and satellite compulsory licenses must be continued to permanently 
assure a fair copyright payment system for copyright holders, while also assuring a wider 
choice of programming for the American public. A permanent license is necessary because of 
the long-term nature of television programming contracts. When buying programming, it is 
beneficial for buyers and sellers to lock in programming rights for a term of more than just 
several years. In addition, investment in new program distribution technologies is expensive 


A. The Current Scope of the Compulsory License 
In 1996, over 14,000 U. S. cable systems filed a Copyright Statement of 
Account in compliance with compulsory license regulations. In addition to the 63.9 million 
cable households these cable systems serve, approximately 12 million additional homes are 
served by C-band HSD, direct broadcast satellite (DBS), SMATV and MMDS (wireless 
cable) operators, who also make distant signals available. In addition, the compulsory license 
enables local broadcasters, both commercial and educational, to provide their product via 
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strong off-air signals or via microwave to areas directly adjacent to their markets — allowing 
regional viewers to see local and regional news and entertainment programming especially 
geared to the region. The compulsory license currently allows 516 local broadcast stations to 
be seen as distant signals reaching 172.5 million consumers (see Exhibit 1). 


B. Distant Signals And Superstations Are Important to Consumers 
Supesstations and other broadcast stations carried outside the fringes of their 
markets are highly popular viewing choices and consumers want to keep them as viewing 
options. Nielsen ratings and other independent surveys continually confirm that superstations 


Nearly 173 million Americans currently enjoy a wide variety of programming 
thanks to the compulsory license system. Interestingly, 31.8% of all local broadcast stations 
in the U. S. are available as distant signals. Included in this diverse station group are over 
1,500 local broadcast stations televised regionally via a strong off-air or by microwave carrier 
and a cumber of national/regional satellite-delivered network affiliates and superstations such 
as WGN, TBS, WPIX, KTLA and WSBK. Because of the strong viewer demand, the 
average cable household now receives 2.9 distant signals. 


In fact, cable subscribers rank the most popular superstations as some of the 
channels they would “miss most” if they were no longer available (see Exhibit 2). WGN, 
TBS and WPIX remain viewing options that 65 - 75% of cable viewers choose to watch 
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regularly (see Exhibit 3). Careful scheduling of movies, series, children's programming and 
specials, as well as local, regional and national news, all combine with live sporting events to 


keep superstations popular viewing choices for Americans everywhere. 


C. Program Choice 

Superstations provide the American public with unique program choices as well 
as alternative times to view their favorite programming. And the public takes advantage of 
these viewing choices and alternatives (see Exhibit 4). Month after month and year after 
year, the superstations have ranked higher than most cable networks in viewership and are 
included in Nielsen rankings of the most highly viewed cable options. These high viewership 
ratings are quite consistent throughout the year and throughout al! dayparts. In other words, 
viewership is driven by the entire programming schedule, not just one programming type or 
segment. The American viewer votes every time the television is turned on. And the votes 
are clearly in favor of superstations and regional distant signals. 


D. The Compulsory License Assures Urban Ties For Rural America 
The value of the compulsory license is most evident in outlying arban areas 
and in rural America. The compulsory license system originated as a result of the public's 
need for programming choice and time diversity. These needs still exist and are met by the 
compulsory license, which continues to perform important unifying, informing and 
entertaining functions for all regions of the country. Currently, over 26% of cable subscribers 
do not receive a full complement of local television signals. In other words, 16.7 million 
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Americans reside in underserved markets. Underserved markets are (defined as houscholds 
one educational broadcast station. 


Distant signals, provided via the compulsory license, are a perfect way to help 
bring these households up to “full complement”. In this way, the compulsory license helps 
maintain a minimum national standard of access to broadcast stations. These imported 
stations also often provide local.y focused original programming that informs and educates a 
regional audience about educational, cultural and civic events — events not covered by any 


For example, superstation WGN's commitment to locally produced news also 
allows viewers across the country a unique Midwestern perspective on regional, national and 
international news events. Viewer access to programming concerning community affairs, 
care helps to regionalize communities by offering them a broader perspective of the world. 
Without the compulsory license, these perspectives would not be available to many 
Americans. 
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IV. THE MARKETPLACE HAS ADAPTED SUCCESSFULLY AND 
COPYRIGHT HOLDERS ARE FULLY PROTECTED 


A. Syndicated And Network Programming 


Existing copyright law and FCC regulations protect copyright owners and 
assure the ability to control distribution a. sell programming on an exclusive basis. 
Copyright holders of syndicated programming, as well as networks, can negotiate for market 
exclusivity, syndicated exclusivity and/or network non-duplication agreements for any or all 
of their programming. Market exclusivity guarantees a specific program can be aired only by 
one local broadcaster in a given market. Syndex and network non-duplication can guarantee 


that a cable system cannot import a program into such an ‘exclusive’ market. 


Cable subscribers, through cable operators, generate substantial revenues for 
copyright holders of programs utilizing the current copyright payment system. Over 
$2.1 billion has been paid to copyright holders by cable operators since the first cable 
compulsory license payments were made in 1978. In 1996 alone, cable systems paid 


approximately $171.8 million into copyright coffers through the compulsory licenses. 


for carriage of more than the FCC's previously mandated maximum distant signal limit - 
penalties that result in higher compulsory license payments to copyright holders. Cable 
systems that wish to meet the needs and demands of their subscribers for more superstations 


can do so at the very substantial financial penalty of 3.75% of their gross revenues (on all 
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tiers on which broadcast stations appear). The growth of superstations is further limited 
under the retransmission consent provisions of the 1992 Cable Act, ' a require that cable 
operators and other distributors obtain express consent from th~ originating station prior to 
retransmitting a superstation (except for the limited number of such stations in existence on 
May 1, 1991). 


B. Sports Programming 
Over the years, a great deal of attention has been focused on supersiation 
carriage of professional sports, with the argument sometimes expounded that superstation 


In fact, superstation coverage of professional sports is a small percentage of 
the total television coverage made available to the American public. Moreover, the total 
number of games on four of the largest superstations (TBS, WGN, WPIX and KTLA) has 
actually declined over the yerrs. ‘n 1990, these superstations showed 504 NBA and MLB 
games. In 1997, they will air an estimated 383 games. However, sports interests have been 


adept at expanding sports programming on television. 


It is clear that the compulsory license does pot thwart new avenues try which 
leagues can receive new revenues from existing games. Despite the proliferation of sports on 
television, the leagues have continued to create new sports packages and have been abie to 


find buyers for these massive new expensive game packages - the popularity of which may 
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even be enhanced by the superstation and other broadcast and cable game packages alr-ady 


available in the marketplace. 


Sports leagues and teams are protected by antitrust exemptions, the FCC's 
sports blackout rules, their own league rules, and their ability to select which station in a 
market will be permitted to broadcast the games. For example, the leagues control when a 
team may televise its games locally, and use this control to guarantee exclusivity for games 
carried by cable sports networks, such as ESPN, and other networks. 


Sports rights holders, like other copyright holders, are often compensated more 
than once for their product delivered by superstations. Broadcast stations pay rights holders 
local carriage fees. Substantial additional fees are also paid by individual teams to the 
leagues as compensation for superstatior delivery outside the local market. Sports interests 
are then paid again for the same product under both the cable and satellite compulsory 


licenses. 


Vv. EDUCATIONAL BROADCASTERS BENEFIT FROM 
EXTENDED COVERAGE 


Local broadcas: stations carried outside of their local market areas also benefit 
from extended coverage. In the case of educational television, which operates primarily on 
public contributions, the loss of extended coverage could result in a direct decline in 
contributions. Approximately 18.3 million households nationwide receive at least one distant 
educational television station via the compulsory license system. With federal government 
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funding of arts and education taking a lesser role, it is important to the financial health of 


educational stations to keep access to as many potential volunteer donors as possible. 


VL THE COPYRIGHT EXCHANGE FUNCTION 

Without the compulsory licenses, the distribution of broadcast programming 
would be seriously disrupted. As a nationwide system for copyright licensing and royalty fee 
collection, the compulsory licenses provides an orderly system which processes a huge 
volume of programming contracts and payments without requiring the time, expertise and 
expense of individual cable system/program supplier agreements. There is simply no private 
marke? alternative to the compulsory license. 


VIL RECOMMENDED AMENDMENTS TO THE HOME SATELLITE DISH 
COMPULSORY LICENSE 


UVSG believes the current satellite compulsory license would be improved by 
the following changes. 

1. Section 119 of the Copyright Act should be amended to establish a 
permanent license for satellite carriers serving the HSD market. A permanent license is 
necessary to maintain the significant benefits described above and also to provide for orderly 
business relationships in the program distribution process. This is particularly relevant for 
rural consumers who receive broadcast signals through HSD service and should not be 
second-class citizens to those who are located in urban markets or are served by cable 
television. 
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2. The current HSD arbitration process and standards should be revised 
to improve the effectiveness of the license and eliminate the costs and uncertainty 
involved in the arbitration. In order to insure reasonable rates for consumers, clearly 
articulaied standards should be established for rate adjustments. In addition, reasonable 
limitations should be placed on any copyright fee increases resulting from the arbitration 


process. 


VIL CONCLUSION 

In conclusion, UVSG believes that the cable and satellite compulsory 
licenses continue to be a vital part of the television program distribution process. UVSG 
believes that the compulsory licenses be.efit all parties involved, including consumers, 


copyright owners, cable operators, satellite carriers and other distributors. 


Submitted by: 


Raymond J. Du 

Senior Vice President 
UVTV 

7140 South Lewis Ave. 
Tulsa, OK 74136-5422 


Dated: April 28, 1997 
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Exhibit 1 
Consumers Receive All Types Of 


Broadcast Television Stations Via 


The Compulsory License 
I ] 


112 


, 264 
Educational Network 
Reaching si aalieh 
18.3 Million o- Sk 
Consumers Seaman 

140 
ndependent 
Stations 
Reaching 
107.4 Million 
Consumers 
Distant Consumers HH Cable 
iliation Stations % (OOO) % (O00) % Systems % 
264 51.16% 23,944 13.88% 8,868 13.88% 590 4.03% 
dependent 140 27.13% 107,470 62.29% 39,804 62.29% 1,466 10.02% 


ducational 112 21.71% 18,333 10.63% 6,790 10.63% 400 2.73% 
acifiec 22,782 13.20% 8,438 13.21% 12,180 83.22% 


516 100% 172,529 100% 63,900 100% 14,636 100% 


ce: # Distant Stations = Cable Data 95-1 Form 3 Statement of Accounts. 
Consumer Estimates - 1990 Census Data Based On 2.7 Persons Per Househoids. 
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Viewers Rate Superstations In 


Top Ten 
I _____§___— 


They Would Miss Most If Not 
Available On Their Channel Line-up 
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Network Percentage 
DISCOVERY 85% 
USA 82% 
WTBS 80% 
WSBK 79% 
WPIX 79% 
WEATHER 78% 
TNT 78% 
WGN 76% 
CNN 75% 
A&E 75% 
LIFE 74% 
FAMILY 73% 
ESPN 69% 


Source 1996 Market Facts National Cable TV Usage and Attitude Study 
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Consumers Stop To 


Watch Superstations! 
EEE 


Percentage Who Watch Frequently or Occasionally 


100.0% 
90.0% .« 
ma 7 * 
oom i 
SIR RHR EREEEEEES | 
PSI RRR EREREREERREER EEE 
PSIG BRR RERRERERERE ERE REED 
"SIR RHRERERER RRR ERR Ree 
on BERBER REE RRR REE ES 
PSI RRR E RE REE RE ERRE REE 
it PEER EER EERE ERR EE 
: a 
Network Percentage 
NBC 93.0% 
ABC 91.8% 
CBS 91.0% 
FOX 85.6% 
DISCOVERY 77.2% 
USA 75.3% 
WTBS 75.2% 
CNN 73.8% 
A&E 71.0% 
WEATHER 70.5% 
PBS 70.3% 
TNT 69.9% 
WGN 68.7% 
HEADLINE 67.7% 
WPIX 65.8% 
LIFETIME 65.3% 
FAMILY 63.3% 
ESPN 62.9% 


Suurce 1996 Market Facts National Cable TV Usage and Attitude Study =” *™ 
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Viewers Watch UVTV/WGN For 
The Variety 


40% 


40% - 


30% - 
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* Percentage of sports programming vanes from 15% of schedule April - September to 5% October - March 
Source: Synergy Marketing Associated Focus Group Study, 1995 
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GENERAL CO!NSEL oe —— , 


OF COPYRIGHT GINKELSTEIN, THOMPSON & LOUGHRAN Ory Leite, 
uahos it RM 87-1 
= 1055 THomas JeErrerson Srecer, N. W. | 
RECEIVED wasmmaron, D.C. 20007 ig, oh 
Te.ePHowe: (202) 337-8000 name 
~ a eee ° Facsimite: (202) 337-8090 
April 28, 1997 epee | 
YViINIUi ir iL 
VIA HAND DELIVERY 
Nanette Petruzzelli, Esq 
Acting General Counsel 
Office of the General Counsel 
Copyright Office 
James Madison Memonia! Building 
Room LM-403 
First and Independence Avenue, S.E 
Washington, D.C. 20540 
Re: Revision of the Cable and Satellite Carrier Compulsory Licenses; Public Meetings 
Docket No. 97-1 
Dear Ms. Petruzzelli: 


On behalf of the Canadian Claimants Group, enclosed please find an original and 14 copies 
of formal written testimony, entitled “Comments of the Canadian Claimants Group,” in the above 


referenced proceeding. 
Victor J. Cosentino 
Enclosur~s 


a s 2-8 + mee ere 
: c w39. °7-4 letier | Before the 


U.S. COPYRIGHT OFFICE , 
3 ~=-9~« Library of Congress GENERAL COUNSER 
7 ok Washington, D.C. [OF copmat 
RECEIVED | 

In the matter of the 

Revision of Cable and 

Satellite Carrier Compulsory Docket No. 97-1 

Licenses; Public Meetings. 


COMMENTS OF THE CANADIAN CLAIMANTS GROUP 

The Canadian Claimants Group hereby submits comments in response to 
the Copyright Office's Notice, as revised, in the above captioned proceeding. 62 
Fed. Reg. 13396 (March 20, 1997); 62 Fed. Reg. 18655 (April 16, 1997). 

BACKGROUND 

The Canadian Claimants Group is an ad hoc group of Canadian copyright 
owners, including public and private Canadian broadcasters and Canadian film 
and television production companies,’ whose programming was shown on 
Canadian television stations retransmitted as distant signals by U.S. cable 


The most current list of the members of the Canadian Claimants 
Group is attached as an Appendix. 


systems pursuant to the cable compulsory license. 17 U.S.C. § 111.” These 
individual claimants have regularly agreed to jointly assert their claims in the 


cable distribution proceedings for royalties paid for the retransmission of 


Canadian stations and to distribute the awarded royalties among themselves. The 


Canadian Claimants Group has represented Canadian copyright owners in 
compulsory licensing matters since 1979. 


U.S. cable operators because cable operators wanted to carry Canadian stations. ° 


Congress included Canadian stations in the compulsory license granted to 


. Canadian television stations are not subject to the satellite 


compulsory license because it applies only to stations licensed by the Federal 
Communications Commission (“FCC”). 17 U.S.C. § 119. 


Act: 


. Canadian signals were discussed in the revision notes of the 1976 


CANADIAN AND MEXICAN STATIONS. Section 111(c)(4) 
provides limitations on the compulsory license with respect to foreign 
signals carried by cable systems from Canada or Mexico. Under the 
Senate bill, the carriage of any foreign signals by a cable system 
would have been subject to full copyright liability, because the 
compulsory license was limited to the retransmission of broadcast 
stations licensed by the FCC. The Committee recognized, however, 
that cable systems primarily along the northern and southern border 
have received authorization from the FCC to carry broadcast signals 
of certain Canadian and Mexican stations. 

In the Committee's view, the authorization by the FCC to a 
cable system to carry a foreign signal does not resolve the copyright 
question of the royalty payment that should be made for copyrighted 
programs originating in the foreign country. The latter raises 
important international questions of the protection to be accorded 
foreign copyrighted works in the United States. While the Committee 
has established 2 general compulsory licensing scheme for the 
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Congress, however, clearly recognized the international significance of their 
decision to subject the works of foreign copyright owners to a U.S. compulsory 


license. The Committee that wrote section 111 stressed that the foreign 


copyright owners whose programs were broadcast on Canadian and Mexican 
stations were entitled to their fair share of the royalties collected: 


The Committee wishes to stress that cable systems operating 
within these cable zones are fully subject to the payment of royalty 
fees under the compulsory license for those foreign signals 
retransmitted. The copyright owners of the works transmitted may 
appear before the Copyright Royalty Commission and, pursuant to the 
provisions of this legislation, file claims to their fair share of the 
royalties collected. Outside the zones, however, full copyright 
liability would apply as wouid the remedies of the legislation for any 
act of infringement. 


House Report No. 94-1476, reprinted in 17 U.S.C.A. § 111, Historical and 
Statutory Notes, at 269. 
Under the compulsory license, cable systems can carry Canadian signals, 


and thus Canadian programming, only in a narrow geographic band running 


retransmission of copyrighted works of U.S. nationals, a broad 
compulsory license scheme for all foreign works does not appear 
warranted or justified. Thus, for example, if in the future the signal 
of a British, French, or Japanese station were retransmitied in the 
United States by a cable system, full copyright liability would apply. 
With respect to Canadian and Mexican signals, the Committee 
found that a special situation exists regarding the carriage by U.S. 
cable systems on the northern and southern borders, respectively. 


House Report No. 94-1476, Notes of the Committee on the Judiciary, reprinted 
in 17 U.S.C.A. § 111, Historical and Statutory notes, at 268. 
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across the northern United States (i.¢., by U.S. cable systems that are north of the 
forty~second parallel or within 150 miles of the U.S.—Canadian border, 
whichever is further). 17 U.S.C. § 111(c)(4). Distant carriage of Canadian 
signals is concentrated, therefore, primarily in New England, upstate New York, 
Michigan, and Washington state. 
SUMMARY OF COMMENTS 

As copyright owners, the general position of the Canadian Claimants 
Group is that free market negotiation is the best method for licensing the 
distribution of television programming. Yet, we recognize that despite the 
superiority of free market negotiations, compulsory licenses have become a 
fixture of the communications marketplace and so are unlikely to be eliminated 
any time soon. We therefore focus our comments on recommendations for 
minimizing the complexities of the current compulsory licensing scheme and for 
restricting the adoption of additional compulsory licenses. Specifically, we 
recommend: (1) not extending the licenses to address new technologies unless 
those technologies are so similar to cable systems in nature as to be virtually 
indistinguishable in their effects on copyright owners; and (2) modifying the 
laws governing the existing licenses to reduce the complexity and increase the 


fairness of distributions and rate adjustments. 
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DISCUSSION 
1. |New Compulsory Licenses Must Be Carefully Tailored and 


Should Not Be Extended to Address New Technologies Uniess 
Those Technologies Are So Similar to Cable Systems in Nature 


as to Be Virtually Indistinguishable in Their Effects on 
Copyright Owners. 


In its Notice, the Copyright Office asked: “Should new types of broadcast 
retransmission services, such as open video systems provided by telephone 
compulsory licenses?” Combining Internet and open video systems ("OVS") 
technologies under the single rubric of “new types of broadcast retransmission 
services” raises a serious issue for copyright owners. We see these two 
retransmission services as distinctly different, not simply in their underlying 
technologies but in their geographic reach and ease of deployment by entities 
seeking to retransmit distant signals. 

An open video system is functionall, xe same as a cable system, though 
it is subject to a different regulatory scheme. OVS allows local telephone 
companies, or others wishing to invest in new infrastructure, to act like cable 


networks to subscribers through the local telephone or other communications 


system. The geographic reach of each OVS operator is limited to the geographic 


reach of its system. Further, the OVS technology and FCC regulations 


authorizing the technology effectively limit OVS deployment to large, well- 
funded companies such as local telephone companies that have an installed 
communications system or other companies that can afford to install such a 
system. See generally, In re Implementation of Section 302 of the 
Telecommunications Act of 1996: Open Video Systems, Second Report and 
Order, CS Docket No. 96-46, FOC 96-249, 61 Fed. Reg. 28697 (June 5, 1996; 
Released June 3, 1996). Limiting deployment to large companies effectively 
limits the number of times a signa. will be retransmitted and provides certain 
assurances that the compulsory license royalties will be paid. 

In contrast, Internet technology could allow retransmission of copyrighted 
material to any point in the world by almost anyone. Readily available and 
inexpensive computer hardware and software allow a signal to be pulled off the 
air and retransmitted to distant viewers. While current Internet technology 
provides for transmission of relatively poor video quality, picture quality will 
improve rapidly given current trends in the Internet and computer industries. 
Transmission technology has already improved to the point that jive or stored 
radio broadcasts are widely available on sites throughout the Internet.‘ Further, it 


: To distribute audio and video over the Internet in real time, Web 
sites use a technology called “streaming” audio and video. Streaming audio and 
video allow Internet users to instantly access live video and audio feeds without 
having to download large files before viewing. One provider of this technology, 
Progressive Networks, has samples of streaming video using its RealPlayer 
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is quite conccivabie that the revenues received by these Internet retransmitters, if 
any, will not be high enough to result in any worthwhile additional royalties for 

the copyright owners. Thus, given the low barriers to entry, Internet technology 

allows virtually anyone to retransmit copyrighted material, causing serious losses 
to the copyright owners. 

Moreover, a nascent free market is rapidly evolving on the Internet. 
Numerous broadcasters and content providers are actively engaged in putting 
their programs on the Internet cither at their own sites or by supplying con?ciit to 
other sites. Television and radio stations from all over the world have web sites 
and live or taped audio programs are widely available.’ Broadcast video 
programs are also finding their way online.‘ Numerous news and data services 


that traditionally supply broadcast and print media, now are contracting to 


software at its World Wide Web site. See http://www.real.com. 


. For example, radio broadcasts are becoming fairly common on the 
(http://www .radio.chc.ca/index.html), National Public Radio 
(http://www.real.com/contentp/npr.htm!) and ABC News 
(http://abcradio.ccabc.com) all have radio broadcasts available on the World 
Wide Web. 


. The Timecast website offers access to sixty news and entertainment 
http://www .timecast.com/videoguide.html/. Specific examples of broadcasters 
who are beginning to use the Internet to directly deliver their programs include 
FOX (http://www .foxnews.com/newsnow/) and KRON (http://www.kron.com). 
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provide content to a wide variety of Web sites.’ A compulsory license would 
undermine the fled, ‘ing efforts of these copyright owners to use and license their 
works in the Internet market. 

Thus, it is clear that any compulsory license for new broadcast 
retransmission services must be carefully tailored to each service's specific 
underlying technology. The notion of a single uniform compulsory license for 
all retransmission technologies, while appealing in theory, is not feasible or 
desirable in practice. 

Further, we are generally opposed to expansion of the compulsory license 
to new broadcast retransmission services, unless those services are analogous to 
conventional cable systems. While compulsory licenses might promote 
competition by subsidizing new, developing technologies, copyright owners 
should not be required to subsidize every new entrant into the communications 
field. Morever, compulsory licenses distort the marketplace by denying 
copyright owners the opportunity to maximize revenues from their works. New 
services should be allowed to develop without the artificial constraints of a 


compulsory license. Therefore, we recommend against granting compulsory 


’ For example, Reuters Ltd., SportsTicker Enterprises LP, 
Weathemews Inc., Business Wire, and PR Newswire all provide news feed 


services to the Yahoo (http://www.yahoo.com) website. Reuters, among others 
provides news to America Online. Associated Press provides news to the 
Washington Post's website (http://www.washingtonpost.com) 


licenses to new broadcast retransmission services unless those services are 
essentially the same as cable systems. 

2. | The Laws Governing the Existing Cable License Should Be 

Modified to Provide for Simpler Administration by the 
Copyright Office and to Reduce the Complexity and Increase 
the Fairness of Distribution and Rate Adjustment Proceedings. 

Given that the existing cable compulsory license is unlikely to be 
eliminated soon, we recommend making several important changes to the 
regulatory scheme to decrease its complexity and increase its fairness to all 
parties. 

The current royalty distribution method is cumbersome, extremely 
expensive for smaller claimants and results in inequitable distributions. We 
propose that the cable license be modified in the following four ways: (a) 
eliminate the current rate mechanism (inciuding the sliding scale for cable's basic 
fund and the 3.75% fee) and replace it with per signal, per subscriber rates 
similar to the rate system used for the satellite license; (b) equalize the rates for 
cable and satellite and establish a joint satellite/cable rate adjustment proceeding; 
(c) eliminate the artificial distinctions between Form 1, Form 2, and Form 3 
systems and require all systems to pay the same rates for the signals on a per 
signal, per subscriber basis; and (d) eliminate the various exceptions from royalty 


payments due to reliance on outdated FCC rules or waivers. 
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A. Establish a Per Signal, Per Subscriber Rate for the 
Cable Compulsory License. 


We recommend establishing a per signal, per subscriber rate system for 
the cable compulsory license similar to that used in the satellite license. Making 
this change would eliminate most of the problems with the current licensing 
scheme by simplifying the distribution process. 


(i) Thecurrent distribution system is overly complex 
and results in inequitable distributions. 


The copyright statutes and regulations deliberately provide little guidance 
as to how collected royalties should be distributed among claimants.* In fact, the 
current cable royalty fee system exacerbates the complexity of the task of 
distributing the Basic royalties, the largest component of the royalty fund, by not 
tying the amount paid by a cable system to the carriage of particular signals. 
Instead, the royalties are paid based on a sliding rate scale that is applied to the 
total number of distant signals carried. The fees collected then are lumped 
together in a common fund. 

When copyright owner groups cannot agree among themselves to a 
distribution, they are forced to enter a free—for—all arbitration under the auspices 


of a Copyright Arbitration Royalty Panel (“CARP”). The last such proceeding 


. House Report No. 94-1476, Notes of the Committee on the 
Judiciary, reprinted in 17 U.S.C.A. § 111, Historical and Statutory notes, at 271. 
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for cable, the 1990-1992 Distribution Proceeding, took 50 days of hearings and 
produced a record of approximately 15,000 pages. The CARP produced a 175 
page report plus a four page supplemental report. The Librarian of Congress 
issued its own 64 page determination, rejecting the CARP’s report in part and 
affirming in part. Distribution of 1990, 1991 and 1992 Cable Royalties, 61 Fed 
Reg. 55653 (Oct. 28, 1996). Despite ali the briefing, witness testimony and 
cross—examination, exhibits and the extensive final reports of the CARP and the 
Library, four of the six parties to this proceeding were so dissatisfied with the 
results that they have appealed to the Court of Appeals for the District of 


Columbia Circuit. See Office of the Commissioner of Baseball v. Librarian of 


Congress, No. 96-1445 (consolidated with Nos. 96-1449, 96-1450, 96-1451), 
(D.C. Cir. Nov. 27, 1996). This appeal will be probably be briefed during the 
summer and fall with argument heard at the end of 1997 and a decision in the 
first part of 1998. Assuming the Court affirms and no party appeals further, it 
will be eight years between collection of the 1990 royalties and a final 
distribution of those funds. And still, it is unlikely that all of the parties will be 
satisfied. 

The Canadian Claimants Group, the smallest claimant group participating 
in the arbitration, was forced to actively participate throughout the entire 


proceeding (and now through the appeal) to obtain (and now protect) its award of 
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less than 1% of the Basic Fund. This participation was required because the 
royalty distribution system is a zero-sum game. We had to fight with all other 
parties over a share of all Basic royalties. We could not limit our participation to 
the distribution of only those royalties paid for Canadian distant signals. Our 
award, representing only a modest, and long overdue, increase over prior awards 
came at a cost in litigation fees and expenses that was disproportionately large 
compared to the costs borne by the larger parties. 

We believe future arbitrations, which are likely to be even more 
contentious than the 1990-1992 proceeding,’ can be simplified creatly by 
adopting the satellite license's more rational method of per signal, per subscriber 
fees combined with the eligibility criteria explained in the last decision of the 
Copyright Royalty Tribunal (“CRT*). 


(ii) | This method is simpler and confines distribution 
controversies to eligible claimants. 


Adoption of the per signal, per subscriber methodology, as used in 
satellite would be fairly simple. We recommend eliminating the concepts of 
Distant Signal Equivalents, the current sliding—scale base rate formula, and the 


3.75% rate formula (plus the Form 1, 2, and 3 distinctions and all the various 


» Moreover, no settlement has been reached for 1993 or 1994 funds 
and no consideration has even been given to the 1995 and 1996 funds. 
Resolution of those disputes and final distribution of the funds will take us well 
into the next century. 


12 


exceptions to payment due to outdated FCC rules and waivers as discussed 
below). Under our proposal, the cable operator would continue to report the call 
signal of each distant signal and would pay a fee for each distant signal carried 
based on a set rate for the signal type times the number of system subscribers. 
Not only would this simplify the calculation of fees, but it would establish a 
relationship between the royalty payments and the identity of the actual 
programming on the signals carried. Under this scheme, the Copyright Office 
would collect the money from cable operators and allocate it into royalty funds 
based on signal type. This step would be a tremendous aid to the rational 
distribution of the royalties collected, since only claimant groups with 
programming on a signal type would then be “eligible” to seek a share of that 
royalty fund. 

The “eligibility” criteria, an implicit part of the per signal, per subscriber 
approach, is not a new concept in the history of royalty distributions. The CRT 
used eligibility in the context of 3.75% and Syndex royalties and in the satellite 
distribution proceeding. Basically, the CRT found that a claimant group could 
not receive a share of the royalties paid for a signal type unless they had 
programming on that signal type. Though the point is basic common sense, it 
has never been applied to the Basic fund in cable distribution proceedings. 


In the last satellite distribution proceeding, the CRT explained: 
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The issue is one of eligibility-—are the Networks eligible to 
receive royalties paid by satellite carriers to retransmit programs 
{on superstations}] which are not owned by the Networks? Based 
on precedent, logic, and fundamental fairness, the Tribunal is 
unable to permit the Networks to share these royalties. 


Consolidated 1989-1991 Satellite Carrier Royalty Distribution Proceeding, 57 
Fed. Reg. 62422, 62425 (Dec. 30, 1992) (emphasis added). 
The issue faced by the CRT in that first ever satellite royalty proceeding 


was whether U.S. network claimants should be permitted to share in the royalties 
paid by satellite carriers for the carriage of superstations (which cost 12 cents per 
subscriber per month) even though no network programs were broadcast by 
superstations, or alternatively, should those claimants be confined to the royalties 
paid for the carriage of network affiliates (which cost 3 cents per subscriber per 
month). At the urging of the Program Suppliers, Joint Sports Claimants, 
Broadcasters, Music Claimants and Devotional Claimants (many of the same 
groups from the Phase I cable proceedings who banded together as the “Certain 
Copyright Owners” or “CCO") the CRT agreed that it was illogical and 
fundamentally unfair to allow copyright claimants to receive royalties that were 
paid for signals that did not carry their programs. 57 Fed. Reg. at 62424-62426. 
The CRT adopted the argument of the CCO that such an outcome was 


dictated by the 1983 cable royalty decision that established separate 3.75% and 
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Syndex funds that are limited to eligible claimants only. 57 Fed. Reg. at 62423- 


62426. With respect to the claim of the Network Claimants, the CRT stated that: 


The Networks seck to blur the 12 cent superstation and 3 
cent network/public television station categories and commingle 
the royalty payments for an obvious reason——it is the only way 
they can tap into the larger stream of revenues from the 
superstations and avoid the reality that the Networks seek a share 
of royalties: (i) they did not earn; (ii) based on programs they did 
not furnish; (iii) paid for stations that did not carry their 
programming. Payment to the Networks from a fund which 
categorically, demonstrably, and unambiguously excludes any 
network owned programming is neither logical nor fair. Not only 
would the Networks receive royalties for which they were not 
entitled, but, because it is a zero—sum game within each category, 
the other program owners would be deprived of royalties to which 
they are entitled. 


57 Fed. Reg. at 62426 (emphasis added). 


This general rule, established in its last published decision, brought the 


CRT back almost full circle to the basic copyright principles it recognized in the 
1978 proceeding. There, the CRT recognized that “Congress imposed copyright 
liability on cable systems and determined that they should pay royalties to the 


creators of the programs they retransmit.” 1978 Cable Royalty Distribution 


Determination, 45 Fed. Reg. 63026, 63036 (Sept. 23, 1980) (footnote omitted). 


By recognizing eligibility as a factor, the CRT acknowledged the 


compulsory licensing scheme's and (indeed copyright law's) basic tenet that 


royaltics flow from the users of a work to the creator of that work. Eligibility 
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binds the payments made by cable operators who retransmit signals containing 
particular programs to the copyright owners of those same particular programs. 


(iii) This system better reflects market value while 
simplifying the distribution process. 


In practice, the per signal, per subscriber fees can be pooled by signal type 
by the Copyright Office and then paid to the claimant group or groups eligible to 
share the royalties paid for that signal type. Eligibility is determined on the basis 
of whether the copyright claimant group had programming that was retransmitted 
on the signal type.” In the event that claimant groups to a signal type cannot 
agree among themselves on the distribution, a Phase—I type proceeding could 
resolve the issue. 

For example, only three claimant groups have programming on Canadian 
signals and would therefore be eligible to share in the royalties paid for Canadian 
distant signals: (1) the Canadian Claimants Group, (2) Program Suppliers, and 
(3) Joint Sports Claimants. We strongly believe we could negotiate an agreed 
allocation with those other two groups; if we could not, the dispute over the 


© Individual copyright owners can be, and frequently are, members 
of more than one claimant group. For example, certain Canadian copyright 
owners sell their programming to Canadian, educational and U.S. commercial 
stations. As a result, those claimants currently are, and in the future would 
remain, members of the Canadian Claimants Group, Public Television Claimants 
and Program Suppliers depending on the station type or types that broadcast their 
programming. 
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Canadian signal royalty pool would be limited to just those groups and a hearing 
that would !a=* only two weeks or less. That would mean that the Canadian 
Claimants would not have to participate in or attend hearings involving royalties 
paid for U.S. stations. This would be a huge cost savings to such a small 
claimant group. 

Public Television would also benefit greatly from this system since their 
claim is limited to educational stations. Under this system, Public Television 
would be entitled to all the royalties paid for educational signals. No other 
claimant groups would be eligible to make a claim against those royalties, unless 
they could show that their programming was broadcast by educational stations. 
in all probability, Public Television would never again have to participate in a 
contested distribution proceeding. 

Realistically, adoption of this approach might not eliminate the epic 
battles between Program Suppliers and Joint Sports Claimants, but it would focus 
the scope of their conflict, allow a CARP to concentrate on narrower issues, and 
allow other parties to possibly avoid participating altogether. 

A final advantage of this method is that it automatically accounts for 
changes in the market demand for programming. If the demand for 
programming on a certain signal type increases, causing an increase in distant 
carriage, it will be directly reflected in aa increase in the royalty pool for that 
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signal type. The owners of the programming shown on the signal type will be 
rewarded. Those owners wiil be spared the expense and risk in a distribution 
proceeding that the additional royalties paid for the increased carriage of the 


signals that carried their programming will be awarded to claimant groups that 


had no programming on those signals." 
B. Make the Rates in the Cable and Satellite License the 
Same. 


From a copyright owner's perspective, there is no sound economic reason 
to justify a difference in the license fee to retransmit a copyrighted program by 
satellite as opposed to cable. The cable or satellite subscriber derives the same 
benefit from the programming regardless of how it arrived at that subscriber's 
home. The cable or satellite system operator derives the same benefit from 
having its program retransmitted. Therefore, we recommend that rates should be 
equalized by statute and then adjusted periodically using a consolidated rate 


should be the fair market value of the entire basket of copyrighted works on the 


'' This same benefit provides an incentive for copyright owners, if 
they so choose, to negotiate with cable operators to derive a compulsory license 
rate that will maintain or increase the carriage of the signal type carrying their 
programming. 
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signal, using the criteria established in the satellite compulsory license scheme. ” 
Each signal type may have a different fair market value based on the types and 
amounts of eligible programming generally carried on that signal type. The 
market value of each signal type can be established either by negotiation or, if 


necessary, through a rate adjustment proceeding.» We believe that foreign 


= 17 U.S.C. § 119(c)(3)(D) describes the criteria for establishing 
royalty fees as follows: 


“In determining the fair market value, the Panel shall base its 
iin on ic itive, and bee Seemed 
presented by the parties, including-- 


(i) the competitive environment in which such 
programming is distributed, the costs for similar 
signals in similar private and compulsory license 
marketplaces and any special features and conditions 
for the retransmission marketplace; 


(ii) the economic impact of such fees on 
copyright owners and satellite carriers; and 


(iii) the impact on the continued availability 
for secondary transmission to the public.” 


'* Indeed, an argument can be made that the compulsory license price 
should be set unilaterally by the copyright owners on a take—it or leave-it basis 
for all cable or satellite system owners. This would eliminate the need for rate 
adjustment proceedings as long as the claimant groups can agree among 
themselves on the price for the signal. This method would work in concert with 
collective administration of 2 copyright compulsory license. Each collective 
could be made up of copyright owners whose programming is carried on a 
particular signal type, similar to the claimant groups that now appear in 
compulsory license proceedings. That collective could then set the price for the 
Signal type, perhaps even on a station—by-station basis. Ultimately, this method 
would supplant the compulsory license with a means for negotiation between 
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signals should continue to be treated as independent signals under a joint rate 
adjustment proceeding. "* 
C. Eliminate Artificial Discounts for Smaller Systems. 

Going to a per signal, per subscriber system would justify eliminating the 
license. These distinctions between smaller and larger systems (Forms 1, 2, and 
3) are based on basic service rate gross receipts. 17 U.S.C. § 111(d); 37 C_F.R. § 
201.17(d)(2). This distinction would have no basis in a licensing scheme that 
already accounts for the size of each cable system by factoring in the number of 
system subscribers. 

The unfairness to copyright owners of basing the royalties on basic 
service rate gross receipts was exacerbated by cable rate re—regulation following 
passage of the Cable Television Consumer Protection and Competition Act of 
1992, Pub. L. No. 102-385, 106 Stat. 1460 (1992) ("1992 Cable Act"). This Act, 
which became effective in September 1993, rolled back cable rates and resulted 


in widespread re-tiering and repricing of cable services. This had immediate and 


cable or satellite owners and a collective agency that licenses the rights to 
retransmit the programming. The collective nature minimizes the transaction 
costs for all involved while eliminating the offense to free market negotiations 


caused by the compulsory license. 


‘Canadian and Mexican distant signals are treated as independent 
signals for the purposes of calculating royalty fees. 17 U.S.C. § 111(f). 
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substantial effects on the compulsory license royalty payments. In 1993, 
royalties decreased 2% from 1992 levels. Ir. 1994, they went down 13% from 
1993. Copyright Office, Licensing Division, Report of Royalties (April 23, 
1997). These decreases represent a tremendous net change because there 
otherwise has been consistent growth in the cable royalty fund, id. , reflecting a 
consistent expansion of the industry. Obviously, Congress never anticipated the 
dramatic growth of the cable industry nor the recent consumer driven demand for 
rate re-regulation when it created the compulsory licensing scheme in the late 
1970s. 

Eliminating the artificial discounts for smaller systems eliminates the loss 
of copyright royalties caused by the arbitrary demarcations between Form 1, 2 
and 3 systems. Our review of the data from Statements of Account filed by the 
sixty to seventy Form 3 cable systems that carry Canadian distant signals 
indicates that in recent years six systems changed to Form 2 status, substantially 
reducing their royalty obligations. Three of those systems became Form 2 in 
1996, long after the industry adjusted to rate re-regulation. While Cable systems 
carrying Canadian distant signals make up less than three percent of all Form 3 


cable systems," it is reasonable to believe that this situation has probably 


Based on Statement of Account data compiled by Cable Data 
Corporation. 


21 


718 


occurred throughout the industry. As a result, this arbitrary distinction has cost 
all copyright owners substsutial royalties. 
D. Eliminate the Application of Outdated FCC Rules. 

We also would support eliminating the application of outdated FCC rules 
and waivers. In particular, we would like to see the elimination of “significantly 
viewed” status as a basis for treating a physically distant signal as local."* The 
rule has no current relevance and simply serves to reduce compensation to 
copyright owners already undercompensated by the compulsory license and to 
exempt large numbers of cable systems from paying anything for distant signals. 

The application of this rule is particularly damaging to the Canadian 
Claimants Group. Under this rule, distant Canadian signals can be deemed local 
thereby denying copyright owners royalty payments. Yet, as “local” signals they 
are not entitled to program exclusivity, “must-carry” or retransmission consent 
rights.'’ Also, because advertising on Canadian stations is directed at Canadian 
audiences, not American, Canadian broadcasters cannot derive any additional 


income from advertisers for distant carriage in America. This means the 


‘* “Significantly viewed” is defined under FCC regulations at 47 
C.F.R. § 76.54. 


‘7 “{A] television broadcast station licensed by a foreign government 
shall not be entitled to assert a claim to carriage, program exclusivity, or 
retransmission consent authorization pursuant to Subpart D or F of this part, but 
may otherwise be carried if consistent with the rules on any service tier.” 47 
C.F.R. § 76.5(b). 
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broadcasters cannot pay Canadian program suppliers more for their content in 
compensation for the retransmission. 

Eliminating this arcane and obsolete system also will ease the 
administrative burden of the Copyright Office and facilitate quicker processing 
of Statements of Account. Our review of Statements of Account filed in the 
Copyright Office indicates the. much of the correspondence between the Office 
and cable system operators concerns disputes over the application of various 
FCC waivers, exceptions and grandfather clauses. Eliminating these relics of 
past regulatory schemes will end many of these disputes and so avoid the 
Copyright Office's time-consuming efforts to resolve them.” 

CONCLUSION 

In sum, the Canadian Claimants Group recommends that the compulsory 
license scheme be improved in the manner described above to make the 
distribution process simpler and more equitable. 

Specifically, we recommend: (1) not extending the compulsory licenses to 


address new technologies unless those technologies are so similar to cable 


‘* Whether the change is made or not, the Copyright Office should 
notify representatives of the established claimant groups each time the Office 
discovers a discrepancy in a Statement of Account and is unable to resolve that 
discrepancy with the cable or satellite system operator. This would allow the 
copyright owners to be informed of the potential copyright infringement and so 
have the opportunity to pursuc their remedics in a timely manner. 
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systems in nature as to be virtually indistinguishable in their effects on copyright 
owners, and (2) modifying the laws governing the existing licenses to reduce the 
complexity and increase the fairness of distributions and rate adjustments. 

Our recommendations for modifying the cable compulsory license are: (a) 
eliminate the concepts of Distant Signal Equivalents, the sliding scale for cable's 
basic fund, and the 3.75% rate and replace it all with per signal, per subscriber 
rates similar to the rate system used in the satellite license; (b) make the cable 
license rates the same as the satellite license rates and establish a joint 
satellite/cable rate adjustment proceeding; (c) eliminate the artificial distinctions 
between Form 1, Form 2, and Form 3 systems and make all systems pay the 
same rates for the signals on a per signal, per subscriber basis; and (d) eliminate 
the various exceptions from royalty payments due to reliance on outdated FCC 


rules or waivers. 
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Respectfully Submitted, 


’ 4 : ~f 
Date: '\s-.) 34/77 — Ye hil ne 


Janice de Freitas 

250 Lanark Ave 

P.O. Box 3220, Station C 
Ottawa, Ontario 

K1Y 1E4 

Telephone: 613-724-5703 
Fax: 613-724-5705 
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APPENDIX 
Members of the Canadian Claimants Group 


$91755 Saskatchewan Lid/JC Film Crew Prod. 
879310 Ontario Lid/Sketches of Our Town 
ACPAV 

Allegro Films 

Animation Ciné—Groupe J.P. Inc. 

Atlantis Releasing Inc. 

Baton Broadcasting Inc. 
Beaver Creek Pictures 

Cambium Film and Video Productions Lid. 
CAP Communications 

CFCF Inc. 

Cinepix Inc. 

Cinevideo Plus 

CKWS TV, A Division of Power Broadcasting Inc. 
CKY-TV, a Division of Moffat Communications Limited 
Cogeco Radio and Television Inc. 
Communications Claude Heroux Inc. 

Coscient Inc. 

CTV Television Network Lid. 
Driver's Seat Productions Lid. 

Filmoption International Inc. 

Food For Life 


Les Productions Avanti Ciné Video Inc. 
Les Productions Bibi et Geneviéve Inc. 


Appendix - 1 


Les Productions Espace Vert Inc. 

Les productions du Verseau 

Les Productions La Féte Inc. 

Les Productions Videofilms Liee. 
Malofilm Distribution Inc. 

Metanoia Outreach Association of Canada 
Missing Treasures Productions Inc. 
Nelvana Enterprises Inc. 

New Wilderness Distribution Inc. 

Once and Future Films Inc. 

Ow! Communications 

Productions J.B.M. Inc. 

Ralph C. Ellis Enterprises Lid. 

S & S Productions 

Salter Street Films Lid. 

SDA Productions Lid. 

Settler Film Productions Inc. 

Soapbox Productions Inc. 

Sullivan Entertainment International Inc. 
Sunrise Films Lid.. 

Télé—Métropole Inc. 

Telescene Film Group Inc. 

Telemagik Productions Inc. 

The Atlantic Television System 

The National Film Board of Canada 

The Ontario Educational Communications Authority 
Thunder Bay Electronics Limited 
TVOntario 

Two For Joy Productions Inc. 

Utopia Productions/612043 Saskatechewan Lid. 
Westcom TV Group Lid. 

William F. Cooke Enterprises Inc. 
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28 April 1997 


Nanette Petruzzelli, Esq. 

Acting General Counsel 

United States Copyright Office 
Room LM-403 

James Madison Memorial Building 


Washington, D.C 20024 


APR oa 1997 


RECEIVED 


[Por commit 


APR 28 199F 
RECEIVED 


please find 15 copies of the written submission of AskyB in the 
“§ 111/§ 119" public meetings (your docket number 97-1). 


Please note that we have not submitted any questions that we would have you 
ask others; we are confident that the experience and judgment of you and 


your colleagues will serve the public interest well. 


Please stamp the un-enclosed “16th copy” and return to us. 
If you have any questions, please call. Thank you very much. 


VeryAruly yo 


Cc pher A. Meyer 


CAM/rrj 
Enclosures 


ais Before the 
“OM g7-ge ted States Copyright Office 
. Library of Congress 


GENERAL COUNSEL 

- 33 Washington, D.C. 20559 OF COPYRIGHT 4 
— APR 28 1997 

ee RECEIVED 


) 
In the Matter of the } 
Revision of the Cable and ) Docket No. 97-1 
Satellite Compulsory Licenses ) 

) 


ASkyB ee submits the f comments in response to 
the Copyright 's Notice (62 Fed. Reg. 13396, Mar. 20, 1997) regarding 
its examination of possible revisions of the cable and satellite compulsory 
licenses. ASkyB will limit its comments to the relevance of these two 
compulsory licenses to its plans to retransmit local broadcast stations to 
subscribers when ASkyB launches its Direct Broadcast Satellite (“DBS”) 
service later this year. 


In addition to stressing the importance of the delivery by satellite 
carriers of local broadcast signals to local audiences, ASkyB’s comments 
endorse the adoption of amendments to the Copyright Act to: 


° ensure that the determination of what constitutes a “local 
commercial teievision market” with respect to the 
satellite-retransmission of local broadcast signals is 
consistent with the definition of “local” market for cable 
systems under §111, 


Mr. Padden's statement is submitted on behalf of ASkyB. We 
note for the record that recently, the News Corporation Limited—a principal 
owner/investor in ASkyB—announced its plans to acquire 49.9% of 
EchoStar—an existing DBS carrier. Together ASkyB and EchoStar propose 
to launch a new DBS service known as “Sky.” The overall legal and policy 
issues discussed in this submission remain the same whether or not the 
proposed transaction is finalized. 
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° provide—assuming the survival of the cable and satellite 
compulsory licenses—satellite carriers with the same 


t rate paid by cable systems (and ail other 
pas le video programming distributors) when they 


locally retransmit local television broadcast signals: zero, 
and 


° reaffirm and clarify that the law provides satellite carriers 
with the necessary legal authority to retransmit local 
broadcast signals to local audiences. 


L OVERVIEW OF ASkyB’S POSITION ON THE §§111 AND 119 
COMPULSORY LICENSES. 


Early in its March 20, 1997 notice, the Copyright Office poses two 
crucial questions: 


t 


° is there is a continuing need for the cable and satellite 
licenses, or 


° should cable and/or satellite carriers be required to 


negotiate the licensing of broadcast programming in the 
free marketplace? 2 


For ASkyB the answers to these questions are simple and 
straightforward. It is our position that the §§111 and 119 compulsory 
licenses could be eliminated from the United States Code and that all 
broadcast retransmissions could be cleared in the free market. We would 
support a recommendation by the Copyright Office to Congress to eliminate 
these two licenses. However, as long as Congress chooses to retain the 
§§111 and 119 compulsory licenses, then these licenses should treat all 
multichannel video p distributors the same with respect to the 
retransmission of local dcast signals. Cable companies, multipoint 
multichannel distribution systems (“MMDS"), satellite master antenna 
television systems (“SMATVs"), phone companies and satellite carriers all 
should be permitted to retransmit local broadcast signals, and they should 
all pay the same zero compulsory license rate for such retransmission.3 


2 62 Fed. Reg. at 13398. 


3 The zero rate for §111 retransmissions of locai broadcasts stems 
from the fact that cab'e systems are granted a compulsory license for all 
their “secondary transmissions to the public of a primary transmission made 
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After ali, it's the same signal. the same programs, and the same customer; 
all that differs is the technology employed to deliver the signal. Therefore, 
if the cable and satellite licenses remain on the books—either separately or 
in a harmonized format-—this Office and Congress must make certain that all 
technologies are treated equally—particularly with respect to the scope of 
authority to retransmit signals and the compulsory royalty rate—when they 
retransmit local broadcast signals. 


0. DELIVERY OF LOCAL BROADCAST SIGNALS TO SATELLITE 
SUBSCRIBERS. 


A. Overview. 


ASkyB is a new entrant in the already crowded field of multichannel 
video programming distributors. It plans to initiate service to the public as 
early as the end of this year. Given the dominance of the cable television 
industry and the established position of other satellite carriers, ASkyB 

that this will be a difficult marketplace to crack. But ASkyB plans 
to be the first satellite service to offer subscribers the retransmission by 
satellite of local broadcast stations. ASkyB hopes that this innovation will 
enable it to earn a place in the marketplace, even as a newcomer, and that 
its service will provide—for the first time—real competition to the dominant 
cable television industry. 


Today, satellite carriers do not retransmit local broadcast television 
signals to their subscribers. Instead, satellite subscribers receive their local 
stations in one of two ways. First, they can also subscribe to the local cable 
service. Second, they can use an off-air antenna. Then, they may use either 
service in combination with a device known as an A/B switch which allows 
them to switch back and forth between satellite and other signals. But 
experience has shown that the A/B switch is not a truly effective means of 
providing consumers with access to local stations. Many consumers do not 


by a broadcast station....” 17 U.S.C. §111(c) (1). But the royalty rate for such 
secondary retransmissions is calculated solely on the basis of distant signals 
without reference to any local signals carried. 17 U.S.C. §111 (d) (1) (B). 
Moreover, in the cases where a cable system does not retransmit the signals 
of any distant television broadcast signals, it must pay a minimum license fee 
for the privilege of retransmitting distant signals shouid it decide to do so in 
the future. 17 U.S.C. §111 (d) (1) (B) (WW. 
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have an outdoor antenna or live in an area where their reception via such an 
antenna is unacceptable.4 


ASkyB plans to change dramatically how satellite subscribers receive 
wo ftp dh hy Pad pd de gh py hy my 
local broadcast signals with national program services, just as cable offers to 
its subscribers. hee nag Baw technological limitations have prevented satellite 
carriers from delivering a Gas to Gas come 


This provides the most efficient use of the spectrum allocated to us and . 


current projection is that we will be able to offer a service that includes 
satellite-delivered retransmission of local television stations to about 75% of 
the U 


5S. population. This percentage is a ; we are on the cutting 
edge of a new and believe 
the end of 1997 our goal is for 25 to 30% of U.S 


: 
rf 
J 
; 
; 


Our service will lly integrate local stations without requiring subscribers to 
use a clumsy A/B switch. Thus our satellite customers, even in markets 
where satellite delivery of local signals is not now economically or 
technologically feasible, will be able to use a single remote control to click 
on channel 6 to receive the local channel 6 news through an off-air antenna 
and then click on channel 313 to view a premium movie service through the 
satellite dish. Not only will there be no need to rely on the A/B switch, our 


4 For a discussion of the ineffectiveness of the A/B switch, see, 
Turner Broadcasting System, Inc. v. Federal Communications Commission, 
1997 U.S. LEXIS 2078 at 71 (March 31, 1997). 
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advanced electronic program guide will provide users with up-to-date 
accurate scheduling information for all channels—satellite and local alike. 


B. A Cable-Dominated Marketplace. 


The absence of local broadcast stations in their channel lineups 
handicaps satellite carriers because these local signals the 
programmiig that consumers most want to see. It is accepted, 
indeed, emphasized by our competitors in the cable industry, that the 
primary reason that satellite carriers have not succeeded fully in competing 
with cable systems is that satellite carriers have not, until now, had the 
ability to deliver local signals to local audiences.5 ASkyB's new service will 
accomplish precisely that, thus subscribers a mechanism for 

razor sharp pictures of most or all of their local , together 
with a far larger number of specialized services than any cable system can 
provide today. AskyB plans to offer this service at a price that we believe 
will be fully competitive with a cable subscription, 


On the other hand, without local station offerings we are not a true 
substitute for a cable service and we will not be nearly as effective in 
penetrating a marketplace that remains dominated by the cable industry 
despite repeated efforts by the federal government over the past decade to 
foster real competition. 


Congress has repeatedly sought to provide com in the MVPD 
marketplace.6 That this worthy goal has not been is clear from the 


fact that all competitors with cable—SMATV, MMDS, wee hadley Ted 
video, C-Band services, and Ku-Band services—have obtained a combined 
market share over the past decade of only approximately 11% cf 


’ TCI, the nation’s largest cable company, recently launched an 
advertising campaign in which it underscored the fact that DBS carriers 
cannot deliver local signals. “Buy the Dish Network and Your Local Forecast 
Is Out the Window,” Rocky Mountain News, July 28, 1996 at 43-A. 


6 See, e.g., the 1988 and 1994 Satellite Home Viewer Acts, the 
Cable Television Consumer Protection and Competition Act of 1992 and, 
most recently, the Telecommunications Act of 1996. 
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multichannel subscribers.7 


In addition, cable's near monopoly status gives it the power to raise 
prices faster than the consumer price index;® power that would not, 
economists teach us, exist in a truly competitive market. Moreover, last 
year TCI raised its prices an average of 13.5% and is expected to tack on a 


ASkyB to change all this. In our view, the key to leveling the 
playing field is satellite carriers to provide a service that is a complete, 
not a partial substitute for cable, at competitive prices. The inclusion of 
local broadcast stations in satellite channel line-ups will provide cable 


respectively, ("1996 FCC Video competition 


and 
t See, Television Digest, April 21, i997, where it was noted that 
over the past twelve months cable rates jumped 8%, while overall CPI was 
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offices. Until now, to receive local stations, satellite subscribers have been 
compelled to maintain either a rooftop (or rabbit ears) antenna system. or 
continue subscribing to cable. Our goal is to end all that. When ASkyB 
comes to market, its subscribers will be able to receive local signals as part 
of ASkyB's service. 


ll THE GEOGRAPHIC AREA IN WHICH LOCAL STATION 
RETRANSMISSION BY SATELLITE SHOULD BE PERMITTED UNDER 
THE §119 COMPULSORY LICENSE 


We urge the Copyright Office to recommend that Congress revise §119 
to define the “local commercial television market,” within which a satellite 
carrier may retransmit local signals pursuant to the compulsory license. 
Instead of relying, as does present law, on a Grade B contour, this definition 
should be based upon the market determinations made by the FCC that 
delineate the geographic scope of the cable compulsory license under §111. 


This approach will eliminate the current complex and cumbersome 
distribution pattern, which utilizes the predicted Grade B contour and 
serves neither satellite carriers, local stations nor consumers. This contour 
defines the geographic area in which, according to principles 
that were developed in the 1950s, it is predicted that an originating station 
can transmit a broadcast signal of at least a certain intensity.!° Using Grade 
B contours to limit the area in which satellite carriers can retransmit local 
signals results in a cumbersome, inefficient system of local carriage. 
It will require ASkyB to deliver local broadcast s in a crazy-quilt, 
overlapping manner based on the predicted reach of every network 
affiliate’s over-the-air signal. it ignores the parameters of the actual market 
area for which a station sells advertising, acquires program rights, 
local news coverage and attracts viewers. Mecovee Sell tnt Alesse 
ability to compete with cable in homes that are located within a station's 
commercial market, but outside its predicted Grade B contour. Worse yet, 
use of Grade B contours to govern local signal would compel the 
delivery of out-of-market affiliates from adjacent ets. 


Our suggested approach is more equitable, more rational, and will also 
help to solve the thorny problems that have arisen with respect to the 


10 Apart from the fact that “predicted” Grade B contour 
engineering is woefully outdated and fails to take into account the real-world 
terrain and interference factors that can affect reception of a broadcast 
signal, it will become obsolete with the advent of digital terrestrial 
broadcasting. With digital broadcasting, a person tuning in an over-the-air 
signal will either receive it with crystal clarity or will not be able to receive 
it at all. 


Submission of Ash yB 
Page—8 


enforcement of the “white area” restrictions of the Satellite Home Viewer 
Act. Since most subscribers would rather watch their local stations than a 
station imported from a distant market, the number of homes choosing to 
subscribe to a package of satellite-delivered distant network station signals 
is bound to decline, as will challenges from stations who believe the “white 
area” restrictions are being violated and complaints from consumers 
deprived of satellite-delivered distant network signals. 


IV. THE NEED FOR COMPULSORY LICENSE PARITY. 


ASkyB is participating in the current CARP satellite ra 
proceeding for the sole purpose of establishing that, as long as §119 is in 
force, the only appropriate rate satellite carriers should pay for the 
retransmission of local broadcast signals to local audiences is zero. The 
appropriateness of a zero rate for retransmissions of local broadcast signals 
was self-evident to the drafters of the 1976 Copyright Act. Congress has 
expressly provided in §111 a statutory rate of zero for the local 
retransmission of local signals by any carrier eligible for the license under 
§111. Inasmuch as this zero rate is fixed in the statute, it is unreviewable by 
any CARP; it can only be altered by Congress. 


We believe, on both policy and economic grounds, that satellite 
retransmission requires precisely the same treatment: we urge Co to 
amend title 17 expressly to provide a zero compulsory license rate for the 
retransmission, within local markets, of local broadcast signals by satellite 
carriers, and to ensure that such rate is unreviewable by any CARP. First, 
and most important, copyright owners license their works to broadcasters 
for broadcast throughout an entire local market. This means that they have 
been paid for the performance of their work, by transmission, to all the 
“eyeballs” within a local market. Copyright owners assiduously extract as 
much money as they can in these negotiations, and do so with the clear 
knowledge-—not just some hypothetical assumption—that they have been paid 
for the entire market. 


Thus, when any MVPD delivers local broadcast signals to local eyeballs, 
no copyright consequences arise. For example, when an individual views 
M.A.S.H. on WTTG (channel 5 here in Washington), whether she chooses to 
watch it (a) off the air, (b) off the cable system, or {c) off of her 
newly-acquired satellite dish is a matter as to which the t law is and 
should be indifferent. When Channel 5 obtains the rights to M.A.S.H. 
to all of the viewers in the Washington market, it has bought permission to 
perform M.A.S.H. throughout the Washington market; it should make no 
difference whether a customer receives it via an antenna, cable wire, or 
satellite dish. 
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This local retransmission scenario is unrelated to the questions of 
whether and how copyright cwners should be compensated for the 
retransmission of distant broadc.st signals by cabie systems. If, for example, 
a cable system in Ohio decided to retransmit Channel 5 from Washington, 
that would be an event of substantial copyright impact and consequence 
because: 


° eithur the scope of the Washington license would be 
grossly exceeded (because the Ohio viewers had not been 
encompassed in the negotiations for the licensing of the 
Channel 5 broadcast), or 


° the owner of broadcast rights to M.A.S.H. within that 
particular Ohio market would lose the benefit of his 
bargain with the owners of the copyright in M.A.S.H. 

because he paid for exclusivity that has been undermined. 


For both of those reasons, it is entirely appropriate that the copyright owner 
be fairly compensated for the delivery of Channel 5's signal into a distant 
market—either under a compulsory license if it is retained or, if it is 
abolished, pursuant to a private contract. 


In a recent hearing before the Senate Commerce Committee, Senator 
Burns used a phrase we think is appropriate in considering the proper rate 
for satellite carriers to pay for the local delivery of local 

“competitively neutral.”!! As that phrase suggests, the establishment of a 
zero rate for satellite carriage of local is the only rate that would not 
have the effect of favoring either the cable or the satellite component of the 
MVPD industry. That is, if we are required to pay a rate greater than 
zero—notwithstanding the fact that this would amount to double payment for 
copyright owners—we will be unable to compete as effectively with cable 
systems as if we faced the same rate that they do. We are not asking the 
Copyright Office or the CARP or the Congress to provide satellite carriers 
with something “special” or “extraordinary.” We are simply asking that we 


i Hearing on Multi-Channel Video Competition before the Senate 
Commitiee on Commerce, Science, and Transportation, 105th Cong., lst 
Sess. 8 (unofficial transcript) (statement of Senator Burns). 


Submission of AskyB 
Page—10 


be treated equally so that we may compete on a level playing field. We are 
more than willing to take our chances in that market. 


V. REGULATORY PARITY. 


Much has been or will be made about the alleged “difference” between 


the positions of cable systems and satellite carriers with respect to the 
regulatory environment. ASkyB recognizes that it will have to satisfy certain 
regulatory requirements. However, we resist the argument that wholesale 
application of cable's current obligations is wise and appropriate. While 
some obligations imposed by the Communications Act and/or the FCC—such 
as syndex and sports blackouts—complement the copyright law, 
others—such as must carry and franchise requirements—are wholly 
irrelevant to copyright considerations. 


We think that the proper approach was articulated by Senator McCain, 


Chairman of the Senate Commerce Committee: 


I will say that I will not favor imposing rules on DBS where they 
either make no sense, as in the case of franchise fees, or where 
they might cripple DBS providers, as in the case of full must- 


carry.!2 


The Copyright Office should recommend and Congress should 
empower the Federal Communications Commission to determine which 
regulatory obligations should be made applicable to satellite carriers. Most 
important, we are prepared to set aside a record number of slots on our 
satellites for the retransmission of local sigr als without regard to whether 
such carriage is legally mandated. That said, there will necessarily be some 
difference in satellite “must carry” and that which applies to cable systems. 


VI. LEGISLATIVE CLARIFICATION 
ASkyB believes that §119 provides the statutory authority for satellite 


carriers locally to retransmit local broadcast stations to their subscribers. !3 
At the same time, it is important that Congress put to rest—once and for 


12 Id. at 5. 


13. ~In this regard, this Office has stated that it “would not question 
the reporting of a network station that was retransmitted locally to 
subscribers.” Letter from M J. Kretsinger, Acting General Counsel, to 
William S. Reyner, Jr., counsel for AskyB, 15 August 1996. 
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all—the issue of local retransmissions under §119. This congressional action 
will silence those who have argued that such statutory authority does not 
exist today, and will allow satellite carriers to move forward and finally offer 
consumers a product that is truly competitive with that of the cable 
television industry. 


Vil. CONCLUSION. 


ASkyB seeks four things from the legislation we hope to see enacted: 
(1) a statutory zero rate that will put us on a level playing field with cable 
and place that rate—just like the zero rate for cable—out of the jurisdiction of 
future ratemaking CARPs; (2) for purposes of retransmission of local signals, 
the “local commercial television market” should be defined so as to be 
consistent with the geographic determinations made by the FCC that govern 
the cable compulsory license under §111; (3) a directive to the FCC to 
determine which regulatory obligations should be imposed on satellite 
carriers in order to foster competition in the MVPD marketplace; and (4) 
reaffirmation and clarification that §119 authorizes satellite carriers to 
retransmit the signals of local television stations to subscribers residing in a 
station's “local commercial television market.” 
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Before the 
LIBRARY OF CONGRESS 
COPYRIGHT OFFICE 


Washington, D.C. 


Revision of the Cable and Satellite ) 
Compulsory Licenses ) Docket No. 97-1 


WRITTEN STATEMENT OF 
THE NATIONAL CABLE TELEVISION ASSOCIATION 


The National Cabie Television Association, Inc. (“NCTA”), in response to the 
Copyright Office Notice and Request for Comments dated March 20, 1997', hereby 
submits its written statement on the copyright compulsory licenses governing 
retransmission of broadcast signals. 

NCTA is the principal trade association of the cable television industry in the 
United States. Its members include cable television systems serving over 80 percent of 
the nation’s cable customers, and over 100 cable program networks engaged in creating 
and distributing a broad range of programming fo: viewers. We appreciate this 
opportunity to provide the Office with the cable industry’s perspective on the compulsory 
license. 

Cable systems retransmit broadcast stations to viewers pursuant to the copyright 


compulsory license established in Section 111 of the Copyright Act of 1976, which 


' 62 Fed. Reg. 13396 (Mar. 20, 1997). 
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became effective in 1978. Since that time, cable systems have paid copyright owners 
over $2.3 billion in royalty fees pursuant to the Act.’ 

For the most part, the compulsory license has worked well over all these years. It 
has balanced the dual goals of the copyright law: compensating copyright holders for the 
use of their works while ensuring the ready availability to the public of copyrighted 
material contained in local and distant broadcast signals. And it has achieved these goals 
in the manner that Congress intended -- facilitating the retransmission of copyrighted 
material without incurring the significant transaction costs and operational difficulties that 
would otherwise arise. While certain issues remain with regard to administration of the 
compulsory license (particularly with respect to the “contiguous system” and phantom 


signal issue, discussed below), we believ 


are sound. The license continues to serve, and is still necessary to serve, its intended 
purpose. 

Any review of the license must taxe full account of the context in which Congress 
established a compulsory copyright license for cable’s retransmission of broadcast 
stations. Those origin” lie in communications policy hammered out over 20 years ago 
and reaffirmed as recently as three weeks ago by the Supreme Court in the must carry 


decision. 


2 


The total royalty fees received by the Office, as of April 18, 1997, are $2,304,997,897. 
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Consequently, the Section 111 cable compulsory license, which confers a privilege 
on cable operators to retransmit programs contained on broadcast stations without the 


consent of the copyright holder, cannot be viewed in a manner divorced from this context. 
It was part of a compromise in which compliance with numerous communications 
regulations played an integral role. This compromise ensured the continued imposition of 
significant regulatory obligations on cable operators to protect local broadcasters and 
copyright owners. 

A thoroughly different set of circumstances led Congress to adopt the compulsory 
license found in Section 119 of the Act, which governs the retransmission of broadcast 
stations by satellite carriers to unserved areas. Any attempt to “harmonize” the two 
licenses must also ensure that the communications policy attached to each is similarly 
balanced. For example, if a DBS provider competes with a cable operator by providing 
local broadcast signals, it must observe the guid pro quo of the compulsory copyright 
license. It should not be permitted to take advantage of the copyright privileges enjoyed 
by cable operators without incurring cable’s numerous regulatory obligations, or without 
a reduction being made in cable’s obligations. 

lL THE CABLE COMPULSORY LICENSE 


A. The Cable Compulsory License Should Be Retained 
As the Office is aware, prior to adoption of the cable compulsory license, cable 


operators had no copyright liability -- and paid no fees at all -- for the retransmission of 


either local or distant broadcast signals. The United States Supreme Court twice 
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confirmed that the property rights granted to copyright holders by the Copyright Act of 
1909 did not include the right to control or be compensated for cable retransmission of 
broadcast programming contained either in local’ or distant‘ television signals. The 1976 
Copyright Act imposed liability for the first time, but provided cable operators an 
important and lirn':ed right to retransmit broadcast stations without requiring the consent 
of copyright owners. 

Congress’ objectives in enacting the cable compulsory license were plain: create a 
mechanism to balance the interest of copyright owners in receiving compensation for the 
use of their works with the public’s interest in continued access to local and distant 
broadcast programming via cable television. As the United States Supreme Court 
observed in 1984: 


In devising this system, Congress has clearly sought to further the important 
public purposes framed in the Copyright Clause, U.S. Const., Art. I, Section 
8, of rewarding the creators of copyrighted works and of “promoting broad 
public availability of literature, music, and other arts.” ... Compulsory 
licensing not only protects the commercial value of copyrighted works but 
also enhances the ability of cable systems to retransmit such programs 
carried on distant signals, thereby allowing the public to benefit by the 
wider dissemination of works carried on television broadcast signals.’ 


The compulsory license facilitates the cabie industry's ability to provide the public with 


improved broadcast reception (in the case of local signals) and increased diversity (in the 


Fortnightly Corp. v. United Artists Television, 392 U.S. 390 (1968). 
* __ Teleprompter Corp. v. Columbia Broadcasting System, Inc.. 415 U.S. 394 (1974). 
* Capital Cities Cable, Inc. v. Crisp, 476 U.S. 709 (1984) (citations omitted). 
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case of distant signals). The compulsory nature of the license is the only practical means 
of ensuring that the viewing public will not be deprived of programming that they have 
long enjoyed. At the same time, the fees required to be paid under the license currently 
provide copyright owners with nearly $172 million ancually.® 

During the lengthy process that led to adoption of the copyright laws in 1976, 
Congress specifically considered and rejected conventional copyright liability for cable's 
retransmission of broadcast programming. As early as 1965, the Register of Copyrights 
acknowledged in a Report to Congress that “a particularly strong point on the CATV side 
is the obvious difficulty, under present arrangements, of obtaining advance clearances for 
all of the copyrighted material contained in a broadcast. ‘This represents a real problem 
that cannot be brushed under the rug, and it behooves the copyright owners to come 
forward with practical suggestions for solving it.”’ Congress ultimately concluded that “it 
would be impractical and unduly burdensome to require every cable system to negotiate 
with every copyright owner whose work was retransmitted by a cable system.” It 


adopted a compulsory license fur cable television. 


* Copyright Office data (based on receipts as of April 18, 1997, for both 1996 accounting 
periods). 


” Register of Copyright’s Supplemental Report (1965) at 42. 
* H.R. Rep. No. 94-1476, 94th Cong. 2d Sc +s. 89 (hereinafter “196 House Report”). 
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B. Conditions Warranting Creation of the Compulsory License 
Have Not Changed 


The Copyright Office’s Notice asks whether the conditions that led to creation of 


the cable compulsory license continue. In our view, the compulsory license is still 
necessary to avoid these significant transaction costs and practical difficulties with 
obtaining clearance for every program carried on every broadcast station on a cable 
system. There has been no evidence over the 20 years since the compulsory license was 
adopted that any other mechanism would be as efficient and would ensure the continued 
availability of programming to the public. 

The logistical and transactional problems that gave rise to the compulsory license 
have not lessened over time. Since 1976, the number of cable systems in operation has 
nearly tripled, from 3,681 to almost 11,000 today.” At the same time, the number of 
commercial television stations has more than doubled, growing from 706 stations in 1976 
to over 1,500 stations in 1997."° Cable systems carry, on average, about 9 local signals 
and 3 distant signals. '' 

In we absence of the license, negotiations would be required to obtain clearances 
for all the programs carried (in many cases 24 hours a day) on each of these stations -- a 


Herculean task, even for large systems. Every cable system in the United States would be 


NCTA, Cable Television Developments (Spring 1997) at 4 (as of January 1, 1997). 


"Broadcasting and Cable (March 31, 1997) at 87. 


Cable Data Corporation, baxd on Copyright Data for Accounting Period 1996-1 
(Mar. 1997). 
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forced to anticipate the programming that would be shown, identify the appropriate owner 
of the copyrighted works, negotiate for the rights to retransmit those works, and acquire 
the personnel and equipment to black out programming for which rights could not be 
carriage of their networks’ programming, broadcasters may not have nghts to authorize 
the retransmission of the works that make up their broadcast day. 

Aside from the practical problems involved, resort to the “free marketplace” to 
govern signal carriage i* not appropriate at this juncture. The carriage of broadcast 
stations by cable can hardly be characterized as a free market. For example, FCC 
regulations govern in intricate detail the extent to which, and the manner by which, cable 
operators may retransmit broadcast stations.’ Every local television station can demand 
that a cable operator carry its signal, in its entirety, on a specified channel. Every local 
station has the right to demand that an operator black out various programs from more 
distant stations. Moreover, PCC rules restrict the area for which broadcast stations may 
acquire exclusive programming rights.’ And, more fundamentally, the PCC allocated 
broadcast stations locally throughout the country long ago, leaving some areas without a 
full complement of local stations and other areas with a multiplicity of local outlets. 


Relying on negotiations for licensing broadcast programming under these circumstances 


2 See ¢.g.. 47 C_F.R. §§76.56 (signal carriage obligations); 76.57 (channel positioning right 
for locai stations), 76.62 (rules detailing manner of carriage of television stations). 


* 47 CFR. §73.658() (territorial exclusivity rule). 
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as if a free market existed, therefore, is not a realistic alternative. Continuation of the 
compulsory licensing remains necessary under these circumstances. 


C. The Office Should Modify its Treatment of “Contiguous 
Systems” 


While we believe the compulsory license stil! serves a valuable purpose, one 


change in administration of the cable compulsory license to accommodate contiguous 
cabie systems is clearly warranted. The Office’s Notice asks whether the compulsory 
license “should be amended to reflect the significant amount of mergers and acquisitions 
in the cable industry?”"* The Office has been examining the need to clarify its policies 
with respect to merged cable systems since 1989. The Office should promptly conclude 
that examination, and adopt a more equitable mechanism for computing royalties for such 
systems. 

The need to resoive the treatment of contiguous systems has heightened over the 
years. Cable systems for several years have pursued a strategy of “clustering” systems in 
relatively close proximity to each other. An FCC Report on Competition to the Cable 
Industry issued in 1997 found that cable systems during 1995 “continued their trend 
towards creating large regional system clusters” and noted that the number of clusters of 
systems serving at least 100,000 customers increased to 137 by the end of that year.’ An 


appropriate resolution of the calculation of copyright royalties to ensure that copyright 


'* — Notice, at 13399. 


'S Annual Assessment of the Status of Competition in the Market for the Delivery of Video 
Programming, CS Docket No. 96-133 (Jan. 2, 1997) at 137. 


law does not artificially impede operators’ ability to provide improved service to the 
public is critical at this juncture. 

In particular, the Office should adopt rules to avoid artificially attributing program 
services offered by cable systems that are separate for all intents and purposes but for 
their sharing of a common boundary. We urge the Office to revise its interpretation of the 
Copyright Act’s contiguous system provision and to allow creation of subscriber groups 
ard allocation of gross receipts on a community-by-community basis to reflect the actual 
receipt of signzjs in that community." 

Such a policy entirely aligns with the Copyright Act. The Act states that “[flor 
purposes of determining the royalty fee [under the compulsory license], two or more 
cable systems in contiguous communities under common ownership or control or 
operating from one headend shall be considered as one system.”’’ This definition was 
designed to prevent cable operators from “artificially fragmenting” their cable systems in 
order to reduce their royalty payments."* But the Office’s preliminary interpretation of 
the calculation of royalties in the case of merged systems results in an artificial 
consolidation of systems not hased in the real world of program offerings, that cannot be 


squared with the reality of signal carriage within these systems. The Office’s “phantom 


'© See Comments of the National Cable Television Association, Inc., Docket No. RM 89-2 
(Dec. 1, 1989); Reply Comments of the National Cable Television Association, Inc., 
Docket No. RM 89-2 (Dec. 29, 1989). 

7 17U SC. §111(f). 

'* See Notice of Final Regulations In Docket No. 77-2, 43 Fed. Reg. 958 (1978). 
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signal” policy forces operators to pay for distant signals as if they are carried to all 
subscribers of commonly owned systems located in contiguous communities, even where 
that is not the case. 

The Copyright Act does not compel this unfair result. Under similar 
circumstances, the D.C. Circuit previously found that the Office has ample authority to 
interpret the Act so long as it is not inconsistent with Congressional intent: “Congress 
recognizes that it can only legislate, not administer, so it necessarily relies on agency 
action to make ‘common sense’ responses to problems that arise during implementation, 
so long as those responses are not inconsistent with congressional intent.”'® In short, the 
Office can and should fashion fair rules to deal with systems that span several 
communities that may carry different complements of signals. These rules can fairly 
compensate copyright owners as well as ensure that operators are not penalized for 
acquiring Contiguous systems. 

If the Office concludes that the statute compels a contrary approach, however, only 
a narrow amendment would be required to fix this discrete problem. Should it believe 
amendment of the Act is necessary, the Office should propose that Congress allow a 


community-by-community caiculation of royalties and signal carriage to ensure the 


equitable result that copyright owners are properly compensated for use of their works. 


$99, 612 (D. C. Cir. ), cent. denied. 487 U'S. 1235 (1988). 
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This calculation should be based on the distant signals that cable customers actually 


receive and pay for. 


The Notice also asks whether the compulsory license should be modified to 
eliminate reliance on certain outdated FCC rules for determining copyright liability. 

- Some have proposed that the percentage of revenues approach currently in Section 111 
should be replaced by a flat fee royalty, similar to that contained in the Sateilite Home 
Viewer Act (“SHVA”). ” 

Efforts to establish a flat fee per signal for the cable carriage of broadcast signals 
have been made over the years. NCTA’s experience in past discussions regarding a flat 
fee approach suggests that any such change raises difficult issues of its own. For 
example, even a “revenue-neutral” revision of the royalty rates could cause substantial 
increases in the fees currently paid by small cable systems. Often located in sparsely 
populated areas with few local television stations that deliver a good picture over the air, 
these systems provide customers with a wide array of valuable television signals. They 
also provide a service to the local broadcaster, extending its reach and improving picture 


quality through the use of cable. Congress recognized the special circumstances faced by 


” Notice at 13399. 
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small cable systems when it adopted a flat rate approach for them that is not tied to the 
number of distant signals carried. *' 
Applying the SHVA per subscriber per signal royalty concept to small cable 


operators could cause a significant increase in royalty payments. This increase in turn 


could lead to a loss of valuable service for more rural customers that lack the variety of 
over-the-air options found in major television markets. That would undermine one of the 
key purposes of the compulsory license, maximizing public access to creative works. 

Furthermore, the Copyright Act prescribes five-year intervals when rate 
adjustments can occur. By agreement, no proceedings have been instituted to adjust rates 
during the last several intervals. Any changes leading to a new royalty schedule, 
therefore, should not increase the royalties cable operators pay, assuming the same 
amount of signal retransmission. 

In addition, any proposal to move to a flat fee approach also raises the issue of 
whether and how to factor in carriage of additional distant signals. Operators now face a 
3.75% penalty rate for carriage of distant signals in excess of the quota permitted under 
the FCC’s former distant signal rules. This rate substantially exceeds the existing 


statutory rates for carriage of so-called “permitted” distant signals. Efforts to “simplify” 


2! 1976 House Report at 96-97. (“Because many smaller cable systems carry a large number 
of distant signals, especially those located in areas where over-the-air television service is 
sparse and because smaller cable systems may be less able to shoulder the burden of 
copyright payments than large systems, the Committee decided to give special 
consideration to cable systems with semi-annual gross receipts of less than $160,000 
($320,000 annually)”). 
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the license will inevitably cause the Office or Congress to revisit the difficult policy 
choices that led to the royalty fees in effect today -- with little assurance that a simpler or 
fairer or better policy result will emerge from the effort. 

NCTA is skeptical that the problems associated with moving to a flat fee system 
can be resolved in the future in a manner that truly would simplify calculation of rates 
under the cable compulsory license and would remain revenue-neutral. In any event, we 
believe the burden is on proponents of a change to demonstrate that any modification is 
warranted and, most importantly, can be accomplished without undoing the delicate 
balance of interests reflected in the existing law. 


E. The Cable Compulsory License and Communications Policy 
Are Inextricably Entwined 


The Copyright Office’s comprehensive Report to Congress * five years ago 


represents an amalgamation of FCC communications policy and regulation, Supreme 
Court action, copyright policy compromises, and legislative initiative.”"” The Copyright 


Act amendments in 1976 only arose after the FCC several years earlier adopted 


significant regulatory restrictions on cable’s carriage of broadcast stahons. These 


22 “The Cable and Satellite Carrier Compulsory License: An Overview and Analysis”, A 
Report of the Register of Copyrights (March 1992) (hereinafter “Copyright Office 


o> Id ats. 
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included must carry rules, distant signal rules, syndicated exclusivity, sports black-out, 
and network non-duplication rules.” 

The D.C. Circuit aptly characterized the chain link between communications 
policy and the copyright laws regarding cable retransmission of broadcast stations: 


[T]he 1976 Congress did not imagine copyright law and communications 
law to be two islands, separated by an impassable sea. Rather, Congress 
was aware of the interplay between copyright and commrications law, and 
knew that the FCC would have a role to play in determining the scope of 
compulsory licensing. Congress intended that the Commission’s 
communications policy decisions concerning which signals cable television 
could carry would affect the copyright liability of cable television 
companies.” 


This link is made explicit in the House Report accompanying the Copyright Act: 


[A]Jny statutory scheme that imposes copyright liability on cable television 
systems must take account of the intricate and complicated rules and 
regulations adopted by the Federal Communications Commission to govern 
the cable television indus*ry. While the Committee has carefully avoided 
including in the bill any provisions which would interfere with the FCC’s 
rules or which might be characterized as affecting “communications 
policy”, the Committee has been cognizant of the interplay between the 
copyright and the communications elements of the legislation.” 


More recently, in its deliberations surrounding reimposition of must carry requirements in 
the 1992 Cable Act, Congress reiterated the connection between the compulsory license 


and communications policy, finding that “[t}he ability of cable systems to retransmit local 


* Cable Television Report and Order, 36 F.C.C.2d 143 (1972). A consensus agreement 
reached between representatives of the cable, broadcast and copyright industries paved the 


way for copyright legislation. See id., Appendix D; Copyright Office Report at 18-21. 
5 United Video, Inc. v. FCC, 890 F. 2d 1173, 1184 (D.C. Cir. 1989). 
* 1976 Act House Report at 89. 
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programming without copyright liability and without any responsibility to carry a 
complement of such signals on reasonable conditions is both unfair and inconsistent with 
the balance contemplated when the compulsory license was adopted.” 

The interplay between copyright and communications policy is reflected in the 
terms of the compulsory license itself. A cable operator is only eligible for the 
compulsory license to retransmit broadcast stations if carriage of the stations is 
permissible under the FCC’s rules.” The dividing line between a local and distant signal 
for copyright purposes is determined by the area in which a commercial television station 
would be entitled to must carry status under the FCC’s rules.” In addition, the copyright 
royalty rates for carriage of television stations are directly tied to the operation of FCC 
rules. For example, pursuant to Section 801(6)(2) of the Copyright Act, copyright royalty 
rates were adjusted after the FCC changed its distant signal and syndicated exclusivity 
rules. Any changes to the FCC’s sports blackout rules also would trigger a Copyright 


Office evaluation of whether the copyright royalty rates should be modified.” 


workings of the cable compulsory license. This was true at its inception. It is true in its 
operation today. The appropriateness of extending the privileges of the cable copyright 


77 HR. Rep. No. 92-628, 102d Cong., 2d Sess. 63 (1992); see also id. at 48. 
* 17U.S.C. §111(c(2Xa). 

% Id. $111(f) (definition of “local service area of a primary transmitter.”) 
* Id. $801(6\(2\(c). 
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compulsory license to entities other than cable -- such as DBS operators that retransmit 
local signals within their local market -- cannot be fairly evaluated without an 
appreciation of the responsibilities that attach to the cable license through 
communications policy decisions. As described below, an entirely different set of 
considerations motivated Congress to adopt the Satellite Home Viewer Act. Absent 
imposition of these same regulatory constraints on DBS operators that deliver local 
broadcast stations (or removal of these restraints on cable), there would be no parity in 
treatment under either the copyright or communications laws. The regulatory balance, 
struck by Congress in 1976, would be undone. 


I. RETRANSMISSION OF LOCAL BROADCAST STATIONS BY 
SATELLITE 


The Notice raises the issue of whether satellites should be permitted to retransmit 


local network affiliates within their local service area to satellite dish owners." The 
copyright laws currently do not permit this activity, either under Section 111 or 
Section 119.” 

In adopting a new satellite compulsory license in 1988, Congress resolved in the 
negative the issue of whether satellite carriers could avail themselves of the Section 111 


! Notice at 13399. 


*2 We recognize that the Copyright Office issued a letter in response to a request for 
declaratory ruling regarding §119, stating that it “[w]ould not question the reporting of a 
network station that was retransmitted locally to subscribers.” Letter from Marilyn J. 
Kretsinger, Acting General Counsel, to William S. Reyner, Jr. (August 15, 1996). 
However, the Office made clear that it was not resolving the substantive rights of copyright 
owners or users. Id. 


cable compulsory license.” The SHVA is explicit that the cable compulsory license of 
Section 111 cannot be construed to “[c]ontain any authorization, exemption, or license 
through which secondary transmissions by satellite carrier for private home viewing of 
programming contained in a primary transmission made by a superstation or a network 
station may be made without obtaining the consent of the copyright owner.”™ Therefore, 
while cable operators may retransmit local signals at no direct charge under Section 111,” 
this rate conclusion has no bearing on whether a DBS operator could do the same. 

The genesis of Section 119 belies the notion that it can somehow be construed to 
authorize a new compulsory license to provide the retransmission of local signals at no 
charge to satellite dish owners. SHVA arose out of a concern that viewers in areas that 
lacked local broadcast signals, either over the air or delivered via their local cable system, 
would be unable to obtain access to a diverse array of broadcast offerings, particularly the 


major networks’ signals.” The House Report explained the need for this legislation: 


The Copyright Office reached the same conclusion in its examination of §111. 57 Fed. 
Reg. 3284 (Jan. 29, 1992). 


“  17TU SC. $119%). 


*8 It Laas erroneously been asserted that cable operators make no payment for retransriitting 
local signals. Operators pay a minimum fee for the privilege of using the §111 compulsory 
license -- even if no distant signals are carried. An operator that retransmits only local 
stations therefore still pays a royalty fee. 17 U.S.C. §111(d\(1\(B ii). 


* See, ¢.g.. 2 Nimmer on Copyright §8.18{F] [1] (“[s]ome households are located in ‘white 
areas’... i.¢., locations ‘that cannot pick up ... signals through a rooftop antenna or a cable 
because they are far from the big cities, or in some cases just on the wrong side of the 
mountain.””) (quoting 134 Cong. Rec. $16975 (daily ed. Oct. 20, 1988) (statement of Sen. 
Leahy).) 


-17- 


“despite the explosion in recent years of new technologies and outlets delivering video 
programming, millions of Americans are still not sharing in the programming bounty 
available from broadcasters or over cable systems.””’ Congress in the SHVA thus granted 


“{a] limited interim compulsory license for the sole purpose of facilitating the 


network.” It is impossible to square that narrow intent -- and the detailed statutory 


scheme embodied in Section 119 -- with congressional approval of satellite local signal 
retransmission at no charge. 

NCTA has no objection to a time extension of the SHVA according to its existing 
terms. But those terms do not permit its use for any purpose other than the narrow one 
that Congress intended. Permitting satellite carriers to retransmit local broadcast stations 
to their own markets would not constitute a “clarification” of the license. Such action 
would be a significant revision that would fundamentally change its purpose. Such a 
wholesale revamping of the license elevates the significant questions regarding the parity 
of treatment -- or lack thereof -- between cable and DBS operators who wish to retransmit 
local signals. 

It has been suggested that because cable operators can avail themselves of the 


cable compulsory license for local signal carriage, DBS operators should be permitted to 


*” —HLR. Rep. No. 100-887, 100th Cong., 2d Sess. 14-15 (1988). 
* fd. at 19 (emphasis supplied). 
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do so on the same terms as well.” As noted, this simplistic analysis ignores the link 
between the privilege of cable’s compulsory license as an exception to the general rights 
of a copyright holder and the very real regulatory obligations associated with invoking 
this right, a link that is crucial to understanding the compulsory license. 

The current differences between cable and DBS are striking in this regard. Most 
significantly, unlike DBS operators, cable operators with more than 36 channels must 
carry all local broadcast stations in a market requesting carriage. DBS operators, in 
contrast, would currently remain free to pick and choose which local stations they wish to 
carry, if any. Cable’s obligation to carry all local stations demands a copyright 
compulsory license for carriage of those signals. 

In addition, television stations (other than superstations) must be carried by cable 
Operators on a basic tier that must be sold to all customers before they can buy any other 
service.” In the copyright context, this ‘must buy’ requirement ensures that copyright 
owners receive a payment reflecting the entire customer base of a cable systems, even if 


no distant signals are carried. DBS operators, by contrast, have no obligation to provide 
broadcast signals on a basic tier and have no minimum fee obligations. 


* Ses, eg. Docket 96-3, CARP-SRA, Direct Written Testimony of American Sky 
Broadcasting (Dec. 2, 1996) at 7-9 (“To provide meaningful competition to cable systems, 
DBS operators must be permitted to carry local stations and would be greatly 
disadvantaged in their ability to compete if such carriage is not under the same terms as 
cable (Le., without having to prey a copyright fee).”) 


© 47 U.S.C. §534(6X(7) (requiring all local signals to be provided to every cable system 


customer); id. §§43(b)\(7) (requiring all television signals other than superstations to be 
provided on a basic service tier that all customers must buy). 
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Cable operators face a host of communications obligations that do not appiy to 
DBS operators in addition to must carry requirements designed to protect local broadcast 
stations in their own markets. Network non-duplication, syndicated exclusivity, and 
sports blackout protection all were integral parts of the regulatory compromise that led to 
the cable compulsory license and remain in effect today. The FCC’s former distant signal 
rules restricted the number of distant signals that could be carried; its repeal led to a 
3.75% copyright penalty rate on cable carriage of any additional distant signals in excess 
of those former quotas. 

The extension of the cable compulsory license to MMDS and SMATV does not 
alter this conclusion. Issues regarding MMDS’s and SMATVs’ eligibility for the 
compulsory license focused on the retransmission of distant signals, not local stations 
available over-the-air via a master antenna. Moreover, during the nearly ten-year-long 
constitutional challenge to cable must-carry requirements, the rule itself was in some 
doubt. Now it is the law of the land. 

Finally, it is only recently that digital MMDS has become a viable technology. In 
short, circumstances have changed since Congress gave MMDS its license, and it is far 
from clear that Congress would reach the same result vis-a-vis MMDS’ (or SMATVs’) 
entitlement to the compulsory license, unencumbered by broadcast signal obligations, in 
today’s environment. 

Provision of local broadcast service via DBS also raises competitive parity issues 


that may go beyond the Copyright Office’s jurisdiction but which bear on any 


recommendation on amendments to the compulsory license. These issues constitute part 
of the larger issues raised before Congress and the Federal Communications 
Commission“ concerning regulatory parity. These issues include, for example, whether a 
DBS provider retransmitting local broadcast stations should be subject to the same media 
ownership restrictions and program access requirements, leased and PEG access 
obligations, local taxation provisions, and the wide variety of ot*=- obligations placed on 
cable systems, or whether these obligations should be elimi: »‘d fo: all multichannel 
video providers. 

In short, the ability to retransmit local broadcast stations pursuant to a compulsory 
license is only one side of the equation. Allowing “local” DBS providers to avail 
themselves of the compulsory license for local signal carriage, without imposing the other 
obligations that cable operators face, would create an unfair competitive imbalance 
between cable and its competitors. This disparity would be wholly inconsistent with the 
principle of regulatory parity, and would need to be addressed simultaneously with any 
modification of the existing compulsory licensing scheme. 


“See. ¢.g.. NCTA Comments in POC MM Docket No. 93-25 (filed Apr. 28, 1997) 
(addressing public interest requirements for DBS). 
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Mi. CONCLUSION 
For the foregoing reasons, NCTA respectfully requests that the Office adopt 


recommendations to Congress consistent with its Comments herein. 


Gregory L. Klein Daniel L. Brenger 
Director of Economic and Policy Analysis Diane Burstein 
1724 Massachusetts Avenue, N.W. 


Washington, D.C. 20036 
(202) 775-3664 


Counsel for the National Cable 
Television Association, Inc. 


April 28, 1997 
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WRITTEN STATEMENT OF FRITZ ATTAWAY ON BEHALF OF 


I am Fritz Attaway, Senior Vice-President, Government 
Relations and Washington General Counsel of Motion Picture 
Association of America, Inc. ("MPAA"). These comments are 
submitted on behalf of MPAA in response to the issues raised in the 
Copyright Office’s Notice, 62 Fed.Reg. 13396 (March 20, 1997), in 
this docket. 

The questions presented by the cCcpyright Office raise 
exceedingly complex issues of law as well as of the marketplace. 


In the relatively short time since the Copyright Office’s Notice was 


issued, MPAA has made every effort to provide responses that will 
contribute to the discussion and assist the Copyright Office in 
completing its assignment. However, because of the complexity of 
the issues and brief time afforded to prepare these comments, MPAA 
must reserve the right to clarify or to amend its positions in the 


light of further considerations and comments made by other parties. 


MPAA continues to believe that free market negotiations, not 
compulsory licensing, should be the means by which all programming, 


761 


including retransmissions of broadcast station programming, is made 
available to the viewing public. Today’s video program marketplace 
differs greatly from the marketplace that existed when the current 
compulsory licenses were put into place. Regulatory constraints 
have been loosened, small “mom and pop" cable operations have grown 
into large multi-faceted conglomerates, and viewers have a plethora 
of programming choices. 

The primary reason for creating the compulsory licenses -- 
minimizing burdensome transaction costs -- has been overtaken by 
events. The ability of cable networks to obtain programming via 
market negotiations demonstrates convincingly that private 
transactions can effectively and efficiently bring large amounts of 
programming to the viewing public. 

In sum, the justifications of a past era have lost their force 
in today’s circumstances. 

Notwithstanding that the grounds on which the compulsory 
license were built have long since eroded, MPAA recognizes that an 
abrupt end to the existing licenses might cause economic 
dislocation. To avoid such dislocation, MPAA proposes that, if the 
licenses are to be ended, they be phased out over a transition 
period.' 


' The sunset could occur on a date certain or it could be 


phased in gradually. One possibility would be for a transition to 
occur simultaneously with the transformation from analog to digital 
broadcasting by individual television stations. 


2 


lou 


If compulsory licenses are to be continued over a transition 
period, several aspects of the present system must be updated and 
streamlined. First, the cable royalty rate plan must be 
simplified. Second, the transition compulsory license should apply 
equally to ali entities retransmitting broadcast signals 
("retransmitters"). Third, must carry and cther communications 
policy rules must be clearly identified and should apply on 
comparable terms among retransmitters. Finally, the remedies 
provisions should be strengthened for violations of the compulsory 
license plan. 

Restructuring the Cable Royalty Plan 

Little good can be said about the present cable royalty 
payment plan. It involves a complicated maze of requirements, many 
of which are tied to arcane and long-since deleted FCC rules. It 
has unduly influenced tiering and pricing decisions. It has 
spawned considerable dispute and debate, including lengthy 
rulemakings and federal court litigation. It has neither the 
design nor the flexibility to adapt easily to changing conditions 
and new entrants in the industry since 1976. 

Given the difficulties attendant to the present cable royalty 
payment plan, any new transitional compulsory license must begin 
with a restructured royalty scheme. As compared to current cable 
royalty plan, the objectives of a new plan must be (1) to simplify 
the rate payment structure and (2) to set rates that reflect 
current market realities, not a 1976 political compronise. 


With regard to simplification, the Section 119 structure of a 
monthly per subscriber rate for each signal retransmitted seems to 
be a practical and efficient approach to reporting and payment. 
With regard to setting rates, multiple factors affect current 
market conditions, but using the criterion of fair market value 
offers a valid benchmark for determining reasonable, market-based 
rates. This criterion should be used to set any new rates and as 
the determinant of any subsequent rate adjustment. 

Replacing the current cable reporting and payment system based 
on gross receipts and DSE values with a monthly per signal 
subscriber rates offers several advantages. It would level the 
playing field by offering a uniform signal rate for retransmitters 
in similar circumstances. A monthly cents per subscriber payment 
plan is followed by many cable networks. Consequently, this 
approach appears to be favored in private, free market 
transactions. Basing the payment on number of subscribers requires 
easier and less intrusive reporting than does the present cable 
plan. It would also obviate many current disputes about reporting 
and payment that relate to gross receipts calculations. 


MPAA does not propose to present a numerical monthly rate per 
subscriber in these comments, but only to address the overall 
framework for the rate determination. Several threshold questions 
must be addressed to identify the proper framework for setting 


reasonable royalty rates. 


- Should royalty distribution be made to owners of 
network programming or not? 


- Should royalty payments be made for retransmission of 
local signals? 


- Should a 3.75-like rate be continued? 

MPAA believes that all these questions should be answered 
affirmatively. Current market conditions suggest that royalty 
payments should be made for network and local signals. Basic cable 
networks receive a dual revenue stream of license fees from 
retransmitters along with advertising revenues. The dual stream 
reflects that two differer* customers /(retransmitters and 
advertisers) receive separate, but interrelated, benefits from the 
use of the programming on cable networks. The program prices paid 
by cable networks reflect the dual revenue strean. 

For broadcast signal retransmissions of network and local 
programs, the prices paid for programming reflect the advertisers’ 
use of the programming. But, absent a royalty payment, there is no 
monetary recognition that retransmitters use programming for their 
commercial gain. Copyright owners are unable to capture any 
portion of these subscriber revenues because of the compulsory 
license. Payment of royalty fees by retransmitters for their use 
of programming would redress this imbalance by allowing owners to 
capture some portion of the subscriber revenues that retransmitters 
receive. 

A significant danger of using a low monthly subscriber rate 
for all retransmitted signal is that it will encourage heavy usage 
of retransmitted broadcast signals. This would adversely affect 
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copyright owners by further diminishing the opportunity for them to 
syndicate exclusive rights in the syndication marketplsce. The 
3.75 royalty liability has served a useful function of making cable 
operators carefully consider whether to take additional distant 
signals. If a compulsory license is to exist, continuation of such 
a mechanism, in the form of a rate step set at a 3.75-like level, 


would serve the same useful function. 


Retransmission of local signals is a valuable part of the 
programming packages offered to subscribers. Ina free market, 
copyright owners would obtain some portion of those subscriber 
revenues. Copyright owners should be allowed to capture a small 
portion of these same revenues through royalty fees. MPAA proposes 
that a royalty rate be charged for retransmission of each local 
signal. 

Signal Status Should Be Simplified 

Perhaps no area requires as much effort under the current 
cable plan as determining the proper signal status /(i.e., 
distant/local and permitted/non-permitted) to be assigned to 
retransmitted stations. To eliminate the difficulty associated with 
distant/local determinations, MPAA proposes that commercial 
stations be considered local only in their designated market areas 
(DMAs) and distant in any areas outside their DMAs.? 


2 The definition of local area for noncommercial stations 
would be remain the same as it is today. 


An area of considerable complexity in the present system 
relates to the permitted/non-permitted question for determining 
what signals are subject to the 3.75 royalty rate. This area 
requires knowledge of long-deleted FCC rules, of individual FCC 
waiver decisions, and of defunct cable system carriage. As a 
replacement, MPAA proposes that all retransmitters be charged one 
rate for retransmission of a specified number of distant signals 
(in effect, these would be equivalent to permitted signals). Any 
signals retransmitted in excess of this specified number would be 
charged at a higher, 3.75-like cents per subscriber rate. Such an 
approach would make rate determinations easier, and would put all 


retransmitters in the same position. 


An important feature of the syndication business is the 
ability to offer exclusivity to stations on their local markets. 
Loss of that exclusivity due to a retransmitter’s inability to 
protect against tnauthorized receipt of a local signal ("program 
leakage") will seriously harm syndicators. Retransmission of local 
signals via wired facilities by cable systems offers a relatively 
high degree of protection against program leakage outside the local 
service area of a station. Attaining a similar level of protection 
and security for retransmission systems that cover larger, regional 
areas (wireless OVS) or national areas (satellite carriers) is a 
matter of considerable concern to MPAA. 

The extent to which regional or national retransmitters are 
unable to offer security against program leakage will adversely 


7 


767 


affect the syndication market by impinging on the ability to offer 
exclusivity. At the same time, MPAA recognizes that to create a 
level playing field for all retyransmitters, regional and national 
retransmitters should be subject to exclusivity rules that are 
reasonably comparable to those applicable to cable systems. These 
competing interests must be balanced in some manner that protects 
the legitimate interests of all concerned. 

MPAA favors a solution to potential program leakage problems 
that creates a strong incentive for retransmitters to assure that 
program leakage beyond the DMA will not occur. It appears that 
where significant incentives exist, for example, in the case of 
pay-per-view, adequate security can be devised to prevent 
retransmission of programming to unauthorized users. 

Since copyright owners are unable to withhold programming from 
retransmitters that do not provide sufficient security and 
protection against program leakage, an alternative option would »e 
to create a meaningful penalty for any leakage that occurs. 
Creating such a penalty requires that a retransmitter that allows 
program leakage be identified as an "infringer," within the meaning 
of Section 501 of the Act, and subject to the Chapter 5 remedies 
available against infringers. This places the burden on the 
retransmitter to undertake sufficient security measures to prevent 


such leakage. 


The interrelationship between copyright and communications 


policies was established before the current compulsory licenses 
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were established, and is integral to operation of the current 
licenses. The Office should not lose sight of that 
interrelationship in recommending revision to the compulsory 
licensing plan. 

The goal of comparable treatment for all retransmitters under 
the compulsory license cannot be achieved without also requiring 
comparable treatment under applicable communications rules. The 
objective should be to create a level playing field, recognizing 
the technological differences among retransmitters. All 
retransmitters must be subject to reasonably comparable rules (for 
example, must carry, syndicated and sports exclusivity, network 
nonduplication) before they can be eligible for the same compulsory 
license rates and conditions. It might also be useful to reexamine 
the FCC’s cross-ownership rules as they apply to retransmitters. 

The underlying balance between application of the FCC rules 
and the royalty rates found in Section 801(c)(2)(C) of the Act must 
be maintained across all retransmitters that are eligible for a 
compulsory license. A situation in which the royalty rates are the 
same for all, but some retransmitters are bound by FCC rules, while 
others are not, would create an unfair advantage. Creation of a 
level playing field for a)l requires that both sides of the 
copyright/communications equation be kept in mind. 


MPAA’s detailed responses to the questions r*. sc in the Notice 


follow. 


1) 


2) 


3) 


4) 


5) 


Are compulsory licenses still justified? Perpetually? Or, 
can they be phased out? 


Given the abundance of program material available in the free 
marketplace, compulsory licenses are no longer justified. 
Although the current conditions justify en immediate end to 
the compulsory license, MPAA recognises that such ection might 
cause economic dislocation. To minimise such dislocation, 
MPAA suggests that one possibility to consider is that the 
licenses be phased out on a station-by-station basis as each 
station transforms its operation from analog to digital 
broadcasting. 


If compulsory licenses are justified, are the present 
configuration and present provisions fair and equitable? Or, 
should adjustments be made? If so, what should the changes be? 


The present configuration and provisions are not fair and 
equitable. Cable royalty rates are not based on market value 
considerations, and thus provide owners with a less than fair 
return for their programming. In general terms, the 
adjustments that should be made would be the merger of the 
current plans into a single compulsory license under which 
eligible retransmitters would be subject to comparable rules, 
would pay simplified royalty fees that are based on fair 
market value, and would also be subject to similar rules under 
communications law. The end result of these adjustments 
should be to create a level playing field for all eligible 
retransnitters. 


Should the existing licenses be combined into one new license? 


Yes, but this can only be done if all eligible retransnitters 
are also subject to reasonably comparable rules under 
communications law. The objective should be to create a level 
playing field, recognis the technological differences among 
retransmitters. It is rtant to maintain the existing 
symmetry between the obligations of 
communications law and the benefits they receive under the 


compulsory license. 


Should new uses or services be combined in a compulsory 
license? Or, should new uses or services be subject to 
separate and distinct licenses? 


Entirely new uses or services, such as Internet services, 
should be required to negotiate for retransmission rights in 
the marketplace and should not be eligible to receive the 
benefits of a compulsory licenses. 


Do the conditions that warranted creation of those licenses 
continue, or have circumstances changed such that the need 
and/or configuration of those licenses should be altered? 
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6) 


7) 


8) 


9) 


Circumstances have changed and require that the present 
licenses be altered. There is an abundance of non-broadcast 
material available in the free marketplace. The marketplace 
bas already shown, in the case of cable networks, that program 
licensing can be done efficiently and at low-cost, thus 
negating a principal reason for the compulsory license. 
Further, the market has offerwd solutions for matters falling 
within the compulsory license. Private parties solved the 
possible blackouts that could have occurred for superstations 
after reinstatement of the FCC syndex rules. The professional 
sports leagues have also been able, through their member 
clubs, to receive payzents over and above the royalty fees for 
the distant carriage of games by superstations or to restrict 
the number and scheduling of games carried by superstations. 
These situations indicate the market can adjust retransmission 
rights for broadcast programming as needed without relying on 


a compulsory license. 


Is there a continuing need for the cable and satellite 
licenses, or should cable and/or satellite carriers be 
required to negotiate the licensing of broadcast programming 
in the free marketplace? 


Cable and satellite carriers should be required to negotiate 
the licensing of broadcast programming in the free 
marketplace. As noted in answer 1) above, MPAA would agree to 
a phase-out of the compulsory license despite cur belief that 
the compulsory license is no longer needed. 


In the alternative, should the compulsory licensing scheme of 
the Copyright Act be expanded? 


Should new types of broadcast retransmission services, such as 
open video systems provided by telephone companies and 
retransmission services via the Internet, have their own 
separate compulsory licenses? 


Mo, there should be a presumption that compulsory licenses are 
not necessary. 


Or, is it better to place these services in the existing 
compulsory license structure? How could this be achieved? 


These services should not be placed in the existing compulsory 
license structure. Compulsory licenses are no longer necessary 
and in any case the existing structure is inadequate to deal 
with the issues related to new types of retransnission 
services. MPAA set forth in its comments on the open video 
system rulemaking some concerns about the inadequacies of the 
present plan in dealing with the still-undefined open video 
system service. There is no justification for allowing 
oe via internet to be placed under a compulsory 
license. 
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19) 


11) 


12) 


13) 


14) 


Furthermore, assuming that a compulsory licensing scheme 
should remain for bro»sdcast retransmissions, should the cable 
and satellite Licenses be unified into a single compulsory 
license applicable to all retransmission providers? 


Combining the cable and satellite licenses seems to sake 
sense, but only if cable and satellite retransmitters are 
subject to comparable ruies under ccamunications law. Yor the 
reasons noted, MPAA does not favor expanding a unified 
compulsory livense to other retransnitters. 


What are the practical barriers to such a single license? 
What are the advantages or disadvantages? 


Yor a single license covering cable and satellite carriers, 
the practical barrier and chief advantage involves crea a 
level playing field that is fair to both services. Crea 
such a level playing field would require consideration of the 
interplay of communications law policies with the sory 
license. Additional advantages of a combined license lude 
administrative efficiency and reduced distribution costs. The 
chief disadvantage is that a unified license would create the 
false impression that other retransmission services could 
automatically be placed within the license. 


If the cable and satellite carrier compulsory licenses remain 
separate, should the royalty rates paid under both licenses be 
equalized? Should this be done in the statute, or should the 
yp eke for adjusting royalty rates be made the same for both 
licenses? 


Yes, royalty rates should be equalised, but only if both types 
of retransnitters are subject to reasonabl a os beeakee rules 
under communications law. Setting equalised rates 
should be done by statute. The criterion fen oat sett and 
adjusting the equalised royalty rates should be fair market 
value. 


Should the standard be the fair market value of the 
copyrighted works, or are there other or additional criteria 
that should be used? 


The only standard should be fsir market value. 


Recognizing that the current appeal may not be the final word 
on must-carry (the Supreme Court could, for instance, find the 
concept of must carry to be constitutional but then find fault 
with fhe current must-carry rules), what impact might the 
Court s decision have on the current compulsory licensing 
scheme? 


Not applicable. 
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15) 


16) 


17) 


18) 


19) 


80) 


21) 


If the Court upholds must-carry, should must-carry be extended 
to the satellite carrier compulsory license and the provision 
ef local network signals, as well as all other broadcast 
retransmission services seeking compulsory licensing? 


Given the techzological differences between cable and 
satellite carriers, must carry distinctions may be 
appropriate. But notwithstanding such differences, all 
retrasmitters should be subject to comparable sust carry 
rules. 


If the Court strikes down must-carry in whole or in part, as 
unconstitutional how should that affect a revised compulsory 
license scheme for broadcast retransmissions? 


Hot applicable. 


Should the cable compulsory license be reformed to reflect the 
current marketplace and regulatory framework? 


Yes. This could be accomplished by establishing « monthly per 
subscriber fee structure that is determined under a fair 


Should the royalty payment scheme of the license, based upon 
each cable system’s gross receipts for the retransmirsion of 
broadcast signals, be simplified so as to remove reliance upon 
outdated FCC rules? 


Yes. 


Is the per subscriber, per signal charge of the satellite 
carrier license an appropriate solution? If not, why not? 
Are there other solutions? 


The per subscriber, per signal charge seems to be the most 
ate solution in the current circumstances, given that 
most, if not all, cable networks follow the same epproach. 


Should the payout of royalties collected under the cable 
license be broadened to include compensation for network 


programming as well as nonnecwork programming? 


Yes, owners of network programming should receive payment, but 


this change sust be accompanied by «a requirement that 
retranszitters pay for network programing. 


Should the cable compulsory license be amended to reflect the 
significant amount of mergers and acquisitions in the cable 
industry? If so, in what ways? 


Yes. As explained in comments filed in the rulemaking 
related to this issue, combining subscribers and subscriber 
revenues of merged/acquired systems must be done for 
Getermining the proper royalty plan to follow. All this 
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22) 


23) 


24) 


25) 


26) 


27) 


28) 


would be mooted, however, if the royalty plan were switched 
to a per subscriber rate. 


Does the cable license need to be amended to accommodate 
retransmission of over the air radio signals, and should all 
broadcast retransmission services be allowed to carry radio as 
well as television broadcast signals? 


No position. 


Is it appropriate to include video dialtone and open video 
system platforms, and other newcomers such as broadcast 
retransmissions via the Internet, within the cable compulsory 
license? 


If so, does the license require amendment to accommodate these 
operators, and in what fashion? 


These services should be required to operate in the free 
marketplace. 


Does the passive carrier exemption of 17 U.S.C. 111(a) (3) 
require amendment to accommodate these services? 


No, in fact the exemption should be tightened to avoid 
expanding this common carrier provision to accommodate these 
services. Only true "common carriers" should be eligible for 
the passive carrier exemption. 


How can the cable license be amended so that all users of the 
license are in parity with one another in terms of the signals 
that they are permitted to provide and the royalty amounts 
they pay for those signals? 


This issue would be resolved by adopting a single per 
subscriber. per signal charge and otherwise treating cable and 
satellite carriers comparably for copyright and regulatory 


purposes. 


Should there be economic and/or regulatory caps on the number 
of distant broadcast signals that may be carried, or should 
all signals be paid for at the same rates? 


A 3.75-like charge should be built into any royalty structure 
to discourage carriage of more than a certain number of 
broadcast signals. 


Should the existence of the cable compulsory license continue 
in perpetuity, or should the license be phased-out after some 
period of time? 


The license should be phased out after a relatively short 
transition period. 
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29) 


30) 


31) 


32) 


33) 


34) 


35) 


36) 


Or, in the alternative, should the license be made periodic so 
that it is subject to renewal every certain number of years, 
such as the satellite carrier compulsory license? 


MPAA favors a complete sunset after the transition period; the 
license should not be extended indefinitely. At most, a new 
license should be subject to renewal so that Congress could 
consider whether the license was still needed. 


Is the white area restriction of the satellite license still 
necessary, or should satellite carriers be permitted to 
provide network signals to all their subscribers? 


Yes, it is necessary to protect the exclusivity arrangements 
between networks and their affiliates ané between progran 
suppliers and program licensors. 


Should the white area restriction remain in place for 
satellite carriers who wish to provide a subscriber with a 
distant network affiliate, but not apply to satellite carriers 


who provide retransmission of local network affiliates to 
their subscribers? 


Bo position. 

If so, how should a local network affiliate be defined? 

No position. 

Should a satellite carrier be permitted to provide 
retransmission of a network affiliate to subscribers who 
reside within the Designated Market Area of the affiliate, or 
is there a better way to determine local area? 

No position under current law. 

Is it now possible, and appropriate, to impose exclusivity 
protection upon satellite carriers through FCC regulation 


(syndicated exclusivity and network non-duplication) rather 
than through the copyright statute? 


Yes, but there is nothing wrong with an appropriate statutory 
solution. 


If the white area restriction remains, is the grade B signal 
intensity still an appropriate measure? 


No position. 
Should another standard be adopted, such as picture quality? 


A picture quality standard is too arbitrary and too difficult 
te enforce. 
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37) 


38) 


39) 


40) 


41) 


42) 


43) 


If picture quality is appropriate, how can that be enforced as 
a legal standard for determining copyright infringement? 


A picture quality standard would be impossible to enforce. 


How- can subscribers who cannot have a conventional rooftop 
antenna receive network signals from their satellite carrier? 


Copyright law should not be governed by local laws as to 
whether a subscriber can have a conventional antennae. 


Likewise, can persons who reside and travel in mobile homes 
receive network service? 


No position. 


What is the justification for the 90 day waiting period from 
any subscription to a cable system that provides the signal of 
a primary network station affiliated with that network, and 
should that provision be eliminated from the statute? 


Ho position. 


Is a possible solution to the white area question a royalty 
surcharge to be paid for subscribers who receive a distant 
network retransmission from a satellite carrier? If such a 
surcharge is enacted, should the fees be distributed solely to 
the local network affiliates or to owners of programming on 
those affiliates? How should the surcharge monies be 
collected and who should administer their payment? 


A surcharge does not provide a possible solution because it 
would suggest that carriage to non-white areas is ssible, 
subject to the surcharge payment. If carriage in non-white 
areas is prohibited, then the compulsory license should be 
structured to prevent such carriage. 


With respect to satellite subscribers who have their service 
of network signals disconnected due to the white area 
restriction, what means of redress can they be afforded to 
determine that termination of their service was accurate and 
required? 


If a carrier or distributor had promised subscribers that they 
could receive networks despite the white area restriction, any 
redress should be against that carrier or distributor. 


Can the subscriber require that either the satellite carrier 
terminating service, or the network affiliate challenging 
service, conduct a test at his/her household to deternine if 
he/she is eligible for network service? 
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45) 


46) 


47) 


48) 


49) 


50) 


51) 


52) 


Who should pay for such test and how should it be 
administered. 


Hot applicable. 

What should be the appropriate standards of the test? 

Not applicable. 

If a test is created, should subscribers who currently receive 
network signals be grandfathered in their receipt of their 
signals? 

Ho. 

Should the matter of a subscriber s eligibility to receive 
network service from a satellite carrier be a matter of 
private determination between broadcasters and satellite 
carriers, or should a government agency make a determination? 


Placing the burden on a government agency would saddle the 
agency with considerable extra costs. 


If such restriction continues, how can it be more economically 
and efficiently enforced? 


No position. 

Are there better ways to identify which subscribers may 
receive network signals under the satellite license, and those 
who are not eligible? 

Zip codes. 

Should the remedies for copyright infringement be amended to 


provide for additional and/or different remedies for 
violations of the white area restriction? 


| Yes, they should be strengthened to prevent viclations. 


Should the disparity between the royalty fees for network and 
independent signals be eliminated, so that all signals are 
paid for at the same rate? 

Yes, if network programming is to be compensated. 

Should there be special provision for retransmission or 
transmission of a national satellite feed of the Public 
Broadcasting Service, and a separate royalty rate for this 
signal? What should the rate or rates be? 


MPAA would not oppose such e provision if drafted narrowly. 
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53) 


54) 


55) 


Should the Section 119 license be extended on a permanent 
basis, or is temporary extension still an appropriate 
solution? 


Ho, it should not be extended on a permanent basis. 


If the extension is temporary, what mechanisms can be put into 
place to encourage a smooth and efficient transition into a 
free marketplace systen? 


Set the rate adjustment criterion as free market value. 
Is collective administration of copyrighted broadcast 


programming an appropriate solution, and if so, who should 
administer such a systen? 


Ho, the marketplace for non-broadcast programming has 
demonstrated that collective administration is not necessary. 
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Before the 
U.S. COPYRIGHT OFFICE 
LIBRARY OF CONGRESS 


Washington, DC 


In the Matter of 


Revision of the Cable and Satellite Docket No. 97-1 


Carrier Compulsory Licenses 
Notice of Public Meetings and 
Request for Comments 


Nee ee ee ee ee ee” 


STATEMENT OF NATIONAL PUBLIC RADIO, INC. 

National Public Radio, Inc. (“NPR”) hereby submits its Statement in the above- 

Reine! 
INTRODUCTION 

NPR is 4 non-profit membership organization dedicated to the development of a 
for producing such programs as Al! Things Considered®, Morning Editionr®, Talk of the 
Nation®, and Performance Today®, NPR also represents more than 560 full-service 
public radio stations -- themselves significant producers of local, regional, and national 
news, informational, and cultural programming. In addition, NPR manages the Public 
Radio Satellite Interconnection System -— a nationwide satellite-based program 
distribution network used by public radio producers to distribute programming for 
broadcast by local public radio stations. NPR programming also is distributed worldwide 


Request for Comments, Docket No. 97-1, 62 Fed. Reg. 13,396 (Mar. 20, 1997) (“Public Notice”). 


via the Armed Forces Radio and Television Network and the America One service on the 
Astra satellite. Finally, NPR has established a significant presence on the Internet and 
continues to seek additional opportunities to distribute its programming services through 
new media. 

The compulsory licensing schemes set forth in the Copyright Act affect both the 
distribution and production of NPR and NPR member station programming. The signals 
of many NPR member stations are retransmitted by iocal cable television systems 
pursuant to the cable compulsory license set forth in Section 111 of the Copyright Act.” 
Moreover, NPR incorporates musical works into its programming pursuant to voluntary 
licenses and the compulsory license established for public broadcasters under Section 118 
of the Copyright Act.’ Finally, other broadcast retransmission services would 
undoubtediy take advantage of a compulsory license to retransmit the signals of NPR 
member stations if it were available. Thus, the Copyright Office’s “global review of 
copyright licensing for the retransmission of broadcast signals™ — which will focus on 
such fundamental questions as whether the cable and satellite compulsory licenses are 
still justified and whether these compulsory licenses should be merged or expanded’ - 


could significantly impact NPR and its member stations. 


’ 17 U.S.C. § 111. 
’ I7U.S.C. § 118. 
™ Public Notice, 62 Fed. Reg. at 13.398. 
‘ See id. The proceeding is likely to focus on other crucial issues as well, since the Copyright 
Office “welcome[d] discussion of any matters related to copyr'pht licensing of broadcast retransmissions 
that interested parties deem important.” jd. See infra Section IV. 
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8 o- 


As the Copyright Office embarks upon this broad-based review of the compulsory 
licensing of broadcast transmissions, it should seek to ensure that any new rules which 
emerge from this proceeding serve the public interest by encouraging the growth and 
development of public radio. Indeed, the Congressional findings and declaration of 
support for public broadcasting apply equally forcefully here.° Consistent with this 
Congressional intent, compulsory licenses should facilitate the distribution of public 
radio’s educational noncommercial programming to the widest possible audience, while 
also protecting the local nature of public radio and the valuable rights of NPR, its 
member stations, and other copyright holders in their works. | 

To achieve these goals, the Copyright Office should recommend the retention of 
the existing cable compulsory license, which continues to encourage the local availability 
of local public radio programming. However, it should not pursue the consolidation of 
the satellite and cable compulsory licenses because of fundamental differences between 
the two distribution media and the likely harm to public radio... The Copyright Office 
should recommend the creation of new compulsory licenses on a case-by-case basis and 
only when (1) there is clear evidence of a marketplace failure depriving the public of 
access to certain copyrighted works, (2) the compulsory retransmission of broadcast 


. See Public Broadcasting Act of 1967, as amended, 47 U.S.C. § 396(a\(1) (“The Congress hereby 
finds and declares that ... it is in the public interest to encourage the growth and development of public 
radio and television broadcasting”), see also id. § 396(a)\(7) (“it is necessary and appropriate for the Federal 
Government to complement, assist, and support a national policy that will most effectively make public 
telecommunications services available to all citizens of the United States”); id. § 396(a\(8) (“[public] radio 
stations and public telecommunications services constitute valuable local community resources for utilizing 
electronic media to addres: national concerns and solve local problems”). 
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current system of over-the-air broadcasting, and (3) particularly in the case of public 
radio, the cost of succesafully pursuing 2 royalty claim is not unduly burdensome ia light 
of the value of the claim fund. 

Finally. and perhaps most importantly, the Copyright Office should use the 
opportunity of this proceeding to seek an extension of the Section 118 public 
sesedcenting compulsory license to abdidens! works and to the use of euch weeks in 
distribution media that have emerged since Congress adopted the Copyright Act in 1976. 
Historically, public broadcasters have played an essential role in American society by 
informational, and cultural programming, and by serving and providing a voice for a 
diversity of viewpoints. The Section 118 compulsory license has played a critical role in 
the mission of public broadcasting, by enabling public broadcasters to avoid the 
administrative and financial burdens of individual licensing, while ensuring fair 
compensation to the underlying copyright holders. By seeking an extension of Section 
118 to additional works and an updating of the license to cover new media, the Copyright 
Office can ensure the future success of the public broadcasting mission. 


L. The Present Cable Compulsory License Scheme Serves The Public Interest 
And Should Be Retained 


At the outset of the Public Notice, the Copyright Office asks whether the cable 
compulsory license is still necessary and, if so. whether any changes should be made to 


the present compulsory licensing scheme.’ As shown below, the cable compulsory 


See Public Notice. 62 Fed. Reg. at 13.398, 13.399. 
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license remains essential to the continued availability of public radio programming to the 
American public. Any changes to the present scheme should neither limit this 
availability nor impose additional burdens on NPR or its member stations. 

Section 111 of the Copyright Act permits a cable operator to retransmit a primary 
broadcast transmission embodying a performance or display of a work, provided that the 
cable operator deposits the appropriate statement of account and royalty payments with 
the Register of Copyrights on a semi-annual basis. The license applies to primary 
broadcast transmissions by both television and radio stations." Congress imposed this 
system after recognizing “that it would b. impractical and unduly burdensome to require 
every cable system to negotiate with every copyright owner whose work was 
retransmitted by a cable system.” 

The reasons supporting the establishment of the cable compulsory license in 1976 
resonate just as loudly today. The process of negotiating an individual license with each 
broadcaster retransmitted by the cable system and each separate holder of a copyright in a 
work carried by the broadcaster, including networks, syndicators, and independent 
its individual member stations lack the resources to negotiate with each cable system that 
would like to retransmit the programming of NPR and its member stations. Thus, if 
Congress were to eliminate the cable compulsory license, the administrative and financial 


burdens of individual licensing would likely cause many cable systems to cease carrying 


. 17 USC. § 111(a), (@). 
, H.R. Rep. No. 1476, 94th Cong, 2d Sess. 89 (1976). 
5 


Although it is not the primary source of public radio program distribution, local 
cable system carriage of local public radio stations clearly serves the public interest. 
Specifically. cable carriage is an important source of distribution of public radio | 
programming to (a) audiences within the local service area of a public radio station who, 
because of difficult terrain or other conditions, cannot receive the local public radio 
station's signal or receive a better quality signal from cable than over-the-air 
broadcasting, and (b) audiences in primarily rural areas which receive service from a 
nearby public radio station via cable, but which are outside of the station’s local service 
area. Without the compulsory license, many of these audiences would be deprived of 
access to the valuable and unique noncommercial educational and informational radio 
programming offered by NPR and its member stations. 

The retransmission of public radio stations on cable systems also provides a 
modest stream of income to NPR and its member stations, which helps to maintain the 
high quality educational and informational programming that the public has come to rely 
upon. In the most recent cable royalty distribution proceeding, NPR and the participating 
NPR member stations received a distribution of .18 percent of the total fund of 
compulsory license fees, which amounted to a share in the >. 1,000-$300,000 range for 
each year covered by the proceeding '° If the cable compulsory license were eliminated, 
this income would likely disappear as a result of the increased cost of negotiating 


See Distribution of 1990, 199! and 1992 Cable Royalties, 61 Fed. Reg 55,653, 55,66! n.7 (Oct. 
28, 1996) The total claim fund amounted to more than $500 million. Id. at 55,655. 


individual licenses and discontinued cable carriage of public radio stations. At a time of 
diminishing Federal funding of public broad-asting, this income is more important than 
ever to the continued development, production, and distribution of high-quality 


The Copyright Office also has asked whether any specific changes should be 
made to the terms of the cable compulsury license.'' As stated above, NPR believes that 
to recommend or make any changes that would limit the availability of public radio 
programming or impose new burdens on the limited resources of NPR or its member 
stations. 


IL $$The Satellite Compulsory License Should Not Be Consolidated With The 
Cable Compulsory License 


Among the principal issues before the Copyright Office in this proceeding are the 
continuing need for the existing direct-t>-ome satellite compulsory license and whether 
“the cable and satellite licenses {shouid] be unified into a single compulsory license.”'? 
While NPR has no direct interest in the existing satellite compulsory license, which only 
applies to the retransmission of television broadcast signals, NPR believes it is clearly in 
the public interest to establish special measures to facilitate the distribution of the 


national PBS programming service '’ As discussed above, moreover, NPR has a direct 


. See Public Notice, 62 Fed. Reg at 13,399. 


- id. at 13,398. 
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all 


See id, ot 13,400. For example, NPR supports PBS's proposed legislation to expand the satelline 


compulsory license m order to perma nationwide retransmission of the PBS National Satelite Service to all 
DBS subscribers. 


interest in the Section 111 license, and it opposes the consolidation of the satellite and 
cable compulsory licenses. 

Consolidation of the cable and satellite compulsory licenses is unwarranted 
because the two retransmission services are technologically and functionally very 
different. Cable is a predominantly local service: Although there are large cable multiple 
system operators and program producers, each cable system is franchised to a discrete 
geographic area, local franchise authorities have considerable authority to condition a 
franchise grant on the operator's offering of locally-responsive services, and, even as a 
technical matter, each cable headend serves a relatively small! area. Moreover, while 
cable systems retransmit “distant” radio stations, such retransmissions generally have not 
supplanted the cable carriage of local stations. 

The existing direct-to-home satellites, on the other hand, have large geographic 
“footprints” and channel capacities that are extremely limited in relation to the potential 
number of program services. As a result, the direct-tc-home services are, by necessity if 
not by design, national in scope.“ 

The cable and satellite compulsory licenses also have very different origins and 
goals. In the case of the cable compulsory licenses, Congress enacted the Section 111 


scheme only after years of consideration and in light of (1) a complex regulatory scheme 
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Although some have proposed the use of “spot beams” to deliver local television stations by 
satellite to areas roughly equivalent to the local television station’s service area, this technology is as yet 
unproven and is unlikely to be sufficiently local for radio stations. See, ¢.2¢., News Corp. Buys Into 
EchoStar, Communications Daily, Vol. 17, No. 38, at 2 (Feb. 26, 1997). Moreover, even if developed, it is 
unlikely that the spot beam technology would be used by more than a few satellite operators. As a result, it 
is unclear whether the benefits associated with industry-wide, rather than individual, licensing outweigh the 
administrative and financial costs associated with arbitrated royalty distribution proceedings. 


that inextricably linked the cable and broadcast industries, (2) the practical difficulty of 
requiring individual license negotiations among thousands of cable systems and broadcast 
stations, and (3) the need to preserve the nationwide system of local over-the-air 
broadcasting.'’ The satellite compulsory license, on the other hand, was enacted as a 
transitional measure to assure the availability of packages of programming comparable to 
cable fare -- essentially, an affiliate of each of the principal broadcast television networks, 
the superstations, and the most popular cable program services -- to home satellite dish 
owners until a market developed for that distribution medium. '® 

Based on these fundamental differences, it is unclear what, if any, benefit would 
be derived from creating a single comprehensive license. Indeed, as a matter of 
administrative efficiency, a consolidated license is likely to be even more complex to 
broadcast retransmissions are covered by the cable compulsory license, but not the 
seiliiias eiceaitiniey Oteentn, catieiinlinditnte thd diy ates When entetnees 


complexity -- for public radio producers and cable and satellite operators alike. Finally, 


” See H.R. Rep. No. 1476, 94th Cong. 2d Sess. 88-91 (1976). The Copyright Office is obviously 
familiar with the circumstances surrounding the enactment of Section | 11: 


The Office notes that at the time Congress created the cable compulsory license, the FCC 
regulated the cable industry as a highly localized medium of limited availability, suggesting that 
Congress, cognizant of the FCC's regulations and market realities, fashioned a compulsory license 
with a local rather than a national scope. This being so, the Office retains the position that a 
provider of broadcast signals be «n inherently localized transmission media of limited availability 
to qualify as a cable system. 


Cabie Compulsory Licenses: Definition of Cable Systems, 62 Fed. Reg. 18,705, 18,707 (Apr. 17, 1997). 


16 See H.R. Rep. 887, Part I., 100th Cong., 2d Sess. 8-14 (1988). 
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even if the consolidated license were applied uniformly to radio broadcast 
retransmissions, the administrative and financial cost toe public radio producers and 
stations of establishing the market value of their programming under the new license 
could be prohibitively high in relation to the amount of the likely royalty awards. 


Ill. The Copyright Office Should Carefully Consider Whether New Compulsory 
Licenses Are Warranted To Facilitate The Simultaneous Retransmission Of 


Radio Broadcast Signals By New Media 

Chnttiniis uin clbihis ciltlianty Uhtinian dn din dantitin tn tan eit ait 
of individually negotiated licenses, and only when specific economic, technological, and 
other compelling factors would otherwise deprive the public of access to particular 
copyrighted works. Accordingly, before recommending the creation of any new 
compulsory licenses, the Copyright Office should first determine that there is a 
marketplace failure that is preventing the individual licensing of broadcast programming 
and, as a result, the availability of that programming to the public. As a corollary, where 
a new distribution technology is substantially similar to and competitive with the existing 
cable or direct-to-home satellite technologies, a comparable compulsory license or 
inclusion within the existing compulsory license may be warranted. With special regard 
to public radio programming, the Copyright Office should also determine whether a 


of local public radio broadcast programs. 


A. Because Of Its Similarity To Traditional Cabie Service, it May Be 
Appropriate To Extend Compulsory Licensing Te Open Video 
Systems 


Based on their apparent similarity to cable, Open Video Systems ("OVS") would 


appear to warrant inclusion under the Section 111 compulsory license. The distribution 
technology is functionally indistinguishable from traditional cable technology, and both 
Cv ca cilia ino ceilitilty talk tabeadigltis terstie Cintas, 0s 0 dipieess 
component of their services, local retransmission of local broadcast programming. 
Moreover, as a nascent competitor to cable, disparate copyright treatment could 
substantially skew the competitive landscape. And, while failing to include OVS under 
Section 111 or a comparable compulsory license is unlikely to deprive the public of 
access to broadcast signals, the disparate copyright treatment could force consumers to 
B. There Are Significant Risks Associated With Extending Section 119 


To Radio Broadcast Signals Or Creating A Compulsory License For 
Audio-Only Services 


NPR is concemed that either extension of the Section 119 license to radio 
broadcast signals or the creation of a new compulsory license for audio-only satellite 
services, such as DARS, would harm rather than enhance the public interest.'’ As an 
initial matter, there is no evidence to suggest that ;ompulsory licensing of public radio 
broadcast signals for direct-to-home satellite distribution is necessary to overcome a 


marketplace failure or to assure public access to public radio programming. In the case of 


17 See Public Notice, 62 Fed. Reg. at 13,399. 
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DARS, in particular, the services have only now been licensed.'* It is therefore 


premature to conclude that the preferred approach of individual licensing will not 
succeed. 

Even more significantly, the harm to public radio is potentially substantial. First, 
if Section 119 were extended to radio broadcast signals, the historic disparity between the 
market value of television and radio signals for purposes of in-home reception could 
result in an undervaluing of the radio broadcast programming. Second, and assuming an 
accurate assessment of the value of television and radio broadcast signals or a DARS- 
specific compulsory license, the costs associated with demonstrating the market value of 
programming and litigating a royalty claim could be significant, particularly when 
compared to the likely fund amounts associated with in-home listening.'” 

Finally, there is a risk that the compulsory licensing of public radio signals for 
satellite retransmission could undermine the principle of localism. Given the large 
coverage areas and relatively limited channel capacities of the existing and proposed 
satellite services, the compulsory license could benefit only a few public radio stations. 
Moreover, because satellite subscribers nationwide could tune to the distant satellite- 
delivered signal instead of their local NPR member siation, a large number of stations 


could face an erosion of their local membership base. 


Bods wo Naone sess FC Nes Reet A 21997 Examen of Rl nd 
t “ dic: cy Band, IB Docket 


No. 95-91, GEN Dockat No. 90-357, FOC 97-70 (rel. Mar. 3, 1997), ' 


'9 Of course, if direct satellite-to-motor vehicle audio services emerge and are subjected to : 


compulsory licensing, the total value of the royalty fund would be significantly greater. 


12 | 


The potential threat to localism could be averted if Congress adopted a “white 
area” approach for radio stations, such that satellite operators could only retransmit the 
programming of an NPR member station to areas which are not served by any other NPR 
member stations.” In practice, however, enforcing a "white area” restriction is difficult 
and expensive, and NPR’s member stations generally lack the resources to ensure 
consistent enforcement. Even under this approach, moreover, only a few NPR member 
stations would likely benefit instead of public radio stations across the country. 


C. _Itis Premature To Recommend The Establishment Of A Compulsory 
License For Simultaneous Retransmissions Of Broadcest Signals Over 


The Internet 

Th. Copyright Office's inquiry regarding expansion of the existing compulsory 
licenses to the simultaneous retransmission of broadcast programming over the Internet 
appears untimely. Still very much in its infancy as a medium of mass communication, 
the Internet constitutes a unique combination of computer and communications 
capabilities profoundly different than any other distribution medium. Indeed, because its 
transmission capabilities are so decentralized, the Internet offers any interconnected 
computer user the ability to transmit video and audio content instantaneously around the 
world with one click of a key stroke. 

Whether the Internet becomes the predominant technological means for 
distributing content in the future, there is no evidence to suggest that the extension of the 
compulsory license to the simultaneous retransmission of broadcast signals is now, or 


will be in the foreseeable future, necessary to ensure the public availability of broadcast 


Cf. 17 US.C. § 119% aX2KB). 
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programming. Even if simultaneous Internet retransmissions of broadcast programming 
could be confined to the United States. only a small fraction of the public currently lacks 
access to such programming either as broadcast over-the-air or retransmitted via cable or 
direct-to-home satellite." 

Because Internet transmissions are not subject to any inherent geographic 
limitations. exposure to national and international audiences through simultaneous 
Internet retransmissions of iocal broadcast stations is likely to undermine rather than 
There would also be significant practical difficuities associated with the compulsory 
licensing of simultaneous Internet retransmissions of broadcast signals. As the Copyright 
Office is well aware, attempting to limit the availability of the license to a defined group 
of recipients in the face of technological change is a difficult task.” To avoid that 
challenge, the license could be made generally available to anyone with access to the 
Internet. As noted above. however, the process for administering royalty claims is 
difficult. time consuming, and expensive, even though the universe of potential claimants 
under the existing licenses is relative static.”” Therefore, absent a demonstrable need, and 


unless it can devise an enforceable and efficient compulsory licensing scheme for 


M See C ion for Public Broadcasting. F ly Asked Questions About Public Broadcast 
1995. at 5 (explaining that 91% of Americans receive at least one public radio signal), 1997 Broadcasting 
& Cable Yearbook at xxi (explaining. for example. that 98% of all homes in the United States have 
television sets. 99% of all homes in the United States have radios, and 67% of all homes in the United 
States are reached by cable systems). 


| See Satellite Broadcasting and Communications Ass'n of America v. Oman. 17 F.3d 344. 348 
(11th Cir). cert. denied. 115 S. Ct. 88 (1994). 


af Sec. ¢.s.. Distribution of 1990, 1991 and 1992 Cable Rovaltics. 61 Fed. Reg. at 55.653. 
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simultaneous Internet retransmissions of broadcast signals, the Copyright Office should 
defer recommending the creation of such a license at this time. 
IV. The Copyright Office Should Recommend The Expansion Of Section 118 So 


That The Compulsory License For Public Broadcasters Extends To 
Additional Categories Of Works And To Additional Uses Of The Covered 


Works 

As discussed above, the existing copyright law reflects the Congressional 
recognition that, under certain circumstances, compulsory licensing is either necessary or 
salutary. While the Copyright Office has focused this proceeding on the retransmission 


of broadcast signals -- by existing and new media and under existing and possibly new or 
modified compulsory licensing -- it ought to take this opportunity to examine the 
extension of the public broadcasting compulsory license set forth in Section 118. 

Congress established Section 118 in recognition of the important role that public 
broadcasters play, the unique aspects of their use of copyrighted works, and the limited 
financial and administrative resources available to negotiate individual licenses with 
copyright owners. As explained in the legislative history to the Copyright Act: 

[The House Judiciary Committee] is also aware that public broadcasting 

may encounter problems not confronted by commercial broadcasting 

enterprises, due to such factors as the special nature of programming, 

repeated use of programs, and, of course, limited financial resources. 

Thus, the Committee determined that the nature of public broadcasting 

does warrant special treatment in certain areas.” 
Section 118 addressed public broadcasters’ need for access to “copyrighted materials at 


reasonable royalties and without administratively cumbersome and costly ‘clearance,’ 


H.R. Rep. No. 1476, 94th Cong., 2d Sess. 117 (1976). 
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problems that would impair the vitality of their operations.""* Moreover, Section 118 
balances the interests of copyright owners and pubiic broadcasters, by encouraging the 
negotiation of individual licenses but granting a compulsory license when the market 
mechanism fails.” 

The considerations that justified the enactment of Section 118 in 1976 warrant 
extension of the compulsory license -- both to additional categories of works and to 
distribution media that have emerged since then. Currently, the Section 118 compulsory 
license applies only to publish-d musical works and published pictorial, graphic and 
sculptural works used in a performance or display in the course of a transmission and in 
production of a transmission program.”” Extending the compulsory license to dramatic 
musical works, as well as non-musical works such as literary works (books, poems, short 
stories). films, and non-musical recordings, would facilitate the creation of 
administrative and financial burdens associated with clearing rights on an individual 
license basis. In fact, extending the compulsory license now is especially timely because 
of the reduced Federal funding for public broadcasting. 

Extending Section 118 to permit public broadcasters to distribute their works over 
additional media would also serve the same interests that Congress intended to promote 


when it adopted Section 118. Public broadcasters are aggressively pursuing their 


> i 
See 17 U.S.C. § 118(b). 


id. 
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mandate to make the broadest possibie di- _ribution of noncommercial educational and 
services, and satellite and broadband technologies.” However, it is difficult, if not 
impossible, to compete with commercial program producers and distributors given the 
administrative and financial resources of public broadcasters. Indeed, if there is to be a 
significant use of new media to distribute public interest programming, it is likely to 
occur only with the establishment of a licensing mechanism that avoids the burdens of 
CONCLUSION 

For the foregoing reasons, NPR urges the retention of the cable compulsory 
license as it currently exists and distinct fror. the direct-to-home satellite compulsory 
license. NPR further urges the Copyright Office to recommend the establishment of new 
compulsory licenses for the simultaneous retransmission of broadcast signals only when 
warranted b compelling technical, economic, and other factors. That appears to be the 


case with OVS, but not with direct-to-home satellite services and, especially, not with the 


74 While it would be premature to expand the cable or satellite compulsory licenses to permit the 
simukaneous retransmission of broadcast signals over the Internet, see supra Section I1I.C., it is timely .o 


expand the public broadcasting compulsory license to encourage the creation of pew public 
telecommumications services. 
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Internet. Finally. the Copyright Office should use the opportunity of this proceeding to 
recommend an extension of Section 118 to additional works and to the electronic media 


that have emerged since 1976. 
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OPTIMIZING VIEWER CHOICE IN A TINK OF TECHNICAL TRANSITION: 
DBS. CABLE AND TFYRRESTXIAL RPROADCASTING 


My name is W. Russell Neuman. I teach tclecommmications technology and 
policy et Harverd and MIT and conduct research on humoen factors ané 
eudience response to new communications tecimologies. I'm essociated 
with the Shorenstein Center at Hervard's Kennedy Schoo) and the MIT's 
Media Laboratory and Research Program on Communications Po)icy. 


As we roview the technica] and policy options before us in the Spring of 
1997, it ie abundantly evident that we confront « poriod of repid 
technicel change end policy evolution. Just a few years ago the 
Gistinctions between computer notworks, terrestrial broadcasting, 
satellite ané cable broadcasting were relatively clear. In 1988. when 
the FCC started its review process for the esteblisheent of advanced 
television service, it focused almost exclusively on high resolution 
broadcasting in @ terrestrial setting. There was no sttention to 
Gigiteal compression for multi-channel television, digitel broadcasting, 
or interactive media such as Internet end web-based video. By 1996. the 
Telecommunications Act began whet is likely to become a long and . oe 
process of transition from a series of unique communications net “ 2 
@ single, multifeceted digital network of networks that mixes 
broadcasting and narrowcasting, video end voice, graphics ané text. 


The need to balence the needs of an open and flexibic network and 
vibrant, democratic, marketplece of ideas with the legitinaste and 
eppropriate intellectual property rights of artists and progresmmere will 
continue to cccupy the etiention of this office. 
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Today I will focus my remarks on «4 narrow slice of this complex process 
-- the restrictions of the Satellite Home Viewer Act of 1988 on direct- 
to-home sate) lite transmission of television network programming. The 
19868 Act attempts to balance the needs of remote unserved hovuscholds who 
would clearly benefit from and desire nctwork programming vie DBS with 
the concerns of local network-affiliated terrestrie) broadcasters who 
are uncomfortable about direct competition with satcllite delivered 
progremming. Such programming clear)y threatens the local effiliatc’s 
edvertising revcnwe stream and, they argue, the public intcrest as 
Geclining revenues fail to support local television production of news 
ana public affairs programing. 


The irony here is that the Act appears to define the public intereat in 
terms of the economic interests cf loca] network affiliates. If network 
programming is aveilable wie terrestrial transmission, cable and DBS. 
the public mekes its choice -- the service with the most diverse 
programming and highest technica) quality at the best price wins. In 
term: of the networks themeclves, the larger the audience, the more 
revenues from advertising. Networks do not derive meaningful income 
from cable operators or affiliates. 


The presumption, it would appesr, is that network programming is 
supposed to subsidize local news and public affeirs programming. It is 
indeed « historical fact of the past 50 years of broadceating, but it is 
not a part of the 1934 or 1996 Acts es «a matter of public policy. The 
cable compenies Go not ask the Copyright Office and the Co.grees for 
speciel prohibitions from competition to support their public efftairs 
programming such as C-SPAN. 


As @ result we find ourselves reviewing « complex seat of technical 
regulations for determining ‘served’ and ‘unserved’ households as 
derived from signal strength measurements of local network affiliates. 


My first choice in recommending an eppropriste policy for che future 
would be to let the viewers decide for themselves. If they Geclare that 
the quality of local service is unsetisfectory in their judgment and 
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they wish eccess to satellite delivered network programming, it should 
be made available. If local programming of special interest (although 
of less then satisfactory picture qua)ity) is available, our research 
indicates that hovscholds will wetch it. Within rcasonable bounds they 
value content ower picture quality. Thus local progreamers will sot 
lose the capecity for locel programing when lccal audiences wish to 
view it. The presumption that potential 08S subscribers can not be 
trusted to give « truthful essesament of secceptable picture quelity is 
ironic. The public is unable, it would appear, to define their public 
interest-- better two engineers in a truck with special measurement 


gear. 


What is most troubling to me about the 1968 lew is the cquvation of 
signel strength with viewable picture quality in determining served and 
unserved household. 


Ovr research indicates that there sre mumcrous examples when Crade A or 
Grede B signal strength is available to « household while for various 
technical reasons the actual television picture is virtually 
unwatchable. We ren extensive technicel tests in Pittsburgh in 1996 
which demonstrated numerous exampjes of high signa] strength end low 
picture quality. This technical report will be maede available to the 
Copyright Office. 


The 1988 lew represents « compromise of various economic and public 
interests. The need for a technical/lege) definition of served and 
unserved forced the fremers of the legislation to dredge up same old 
testing techniques from the 1950s which were designed for optima) 
allocation of licenses to new broadcasting stations to sarve the lergest 
public poesible. That goal was served in the 1950s. The techmology end 
the demand of the public for diversity end higher quality requires s 
thorough reexamination of premises and technics] options. The public 
can be better served. 
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I was employed as an electronics engineer for nearly 23 years with the Federal 
Communications Commission. From January 1980 to April 1987 I was the Engineering 
Assistant to the Chief of the Mass Media Bureau. From April 1987 until my retirement in 
September 1995, I was the Assistant Bureau Chief (fcr Engineering) of the Mass Media 
Bureau. During my tenure in the Bureau, I was responsible for overseeing the 
development of engineering policy and rulemaking in television and radio broadcasting. 
My duties required me to analyze and explain to Commissioners, agency managers, 
Congressional staff, and members of the Broadcast industry the intent and effect of 
technical studies, filings, regulations, and statutes. As Assistant Bureau Chief, I was the 
Mass Media Bureau's expert and chief spokesman on all aspects of the Federal 
Communications Commission's proceeding on Advanced Television (or HDTV) and, as 
such, helped formulate and write the proposals and policies in all Advanced Television 
rulemakings. 

I hold the degrees of Bachelor of Science with a major in Economics from the 
University of Wisconsin, Madison, Wisconsin, and Master of Science in Electrical 
Engineering from the U.S. Naval Postgraduate School, Monterey, California. 

I have been assisting PrimeTime 24 as an expert witness in its defense of several 
lawsuits in which national television networks or their affiliates have alleged that 
PrimeTime 24 has violated the terms of its statutory license under the Satellite Home 
Viewer Act of 1988, as amended (“SHVA” or the “Act”). PrimeTime 24 has asked me to 
participate in these hearings in order to highlight the misapplication of technical concepts in 
the SHVA compulsory licensing scheme. These serious deficiencies have led to 


contradictory interpretations by interested parties, resulting in a number of lawsuits sround 
the country. 


Grade B Intensity Signal 
The Act provides that an “unserved household” is one that, in pertinent part: 


cannot receive, through the use of a conventiona. outdoor rooftop 
antenna, an over-the-air si ow 


17 U.S.C. § 119(d(10(A). The Federal Communications Commission has no explicit 
definition of a “signal of grade B intensity.” In section 73.683(a) of its rules, the FCC 
does set forth required median field strengths (in dBu) associated with the Grade A and 
Grade B contours for the various VHF and UHF channels. This subsection reads in its 
entirety as follows: 


In the authorization of TV stations, two field 


tt Le 
7 aH relay eager em ig epee terrain on which 
field strength charts were based. The od field streagth, F(SO,S0), 
soe Gone Acad Gade B 


Channels 2-6... 2.2... cee 68 47 
Channels 7-13................ 71 36 
Channels 14-69 .............. 714 64 


47 CF.R 73.683(a). As I shail explain below, these dBu values and their associated 
contours are imprecise statistical concepts that were not imended to, and do not, enable one 


2. 


to make a judgment about the television reception of a viewer in any particular household. 
Moreover, the existence or non-existence of a median field strength associated with the 
Grade B contour has nothing to do with the “use of a conventional outdoor rooftop 
receiving antenna.” 

History and Purpose of the Grade B Standard 

In the early 1950s, the Federal Communications Commission was developing a 
national plan for the allocation of television broadcast channels. As part of that effort the 
Commission had to adopt basic planning parameters, namely the maximum permissible 
adjacent channels. Those three parameters, and the amount of allocated radio spectrum, 
would determine the number of stations which could be accommodated in the television 
band, the density of stations that could be assigned in any given area, and the general 
service areas of individual stations. 

As part of the process of selecting a set of values for these planning parameters, 
the Commission and its staff, in consultation with industry, developed a model using 
standardized radio-frequency propagation curves, a set of technical planning factors, and a 
standard criterion of service. The planning factors were used to calculate the strength of the 
radio signal (or signals) that was needed to satisfy the standard criterion of service 
described below. The propagation curves showed how far these signals would extend 
from a transmitting station over average terrain under various combinations of antenna 
power and height. If, for example, it was decided that a signal strength of 47 dBu was 
needed to produce an acceptable picture, then the propagation curves could be used to 
compare how far that 47 dBu signal would extend from a station using 50 kilowatts of 
power and an antenna 500 feet above the grovnd with the coverage of another station using 
100 kilowatts of power and a 1000 foot antenna height. This process can be extended to 
many other combinations of power and height. Finally, this data, taken in conjunction with 
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Commission formally to adopt appropriate values for station separations, powers, and 
heights, and to develop a nationwide assignment plan, which it did in 1952. 
The Standard Criterion of Service 
As part of its effort to establish what has become the current television 
broadcast service, the Commission developed the concept of two leveis of television 
service, known as Grade A and Grade B. These levels have been accurately summarized 
as follows: 


Gah Angus souls ind atinnin as ane 
existing 30 feet above ground which is deemed to be sufficiently strong, in 
the absence of interference from other stations, but with due consideration 
iven to man-made noise typi be pe ee ato 
median classify as of “ quality,” assuming a 
receiving installation (antenna, transmission line and receiver) considered to 
sty song to prove sca pcre es 90 pete of 
NY tw a@ picture af percent time at 
the best 70 percent iving locations. The Grade A contour represents 
[ee ithin which the median field strength equals or 
exceeds A value. 


Grade B a specific value of ambient median field strength 
existing 30 feet above ground which is deemed to be sufficiently strong, in 
the absence of man-made noise or interference from other stations, to 
provide a which the median observer would classify as of 


ine sad soetvat) considered tbe typical of outy 
transmission = —_s ee cas 
fringe areas. strong to & 
soe ete cena ne eens 


the median field equals or exceeds the 


Robert A. O'Connor, Understanding Television's Grade A and Grade B Service Contours, 
TEEE Transactions on Broadcasting, Vol. BC-14, No. 4, at 137 (1968)(emphusis added). 


The standard criterion of service is the availability of a desired signal, free of 
imterference, for at least 90% of the time. For both Grade A and B, the desired signal was 
one thought to provide a picture whose quality was “acceptable” to the median viewer. For 
Grade A service those conditions must be met for the best 70% of receiving locations. For 
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Grade B service those conditions must be met for the best 50% of receiving locations. The 
Grade A service area is the area between a broadcast station's transmitter and its Grade A 
contour. The Grade B service area is the area within the station's Grade B contour but 
outside its Grade A contour. Under average conditions, the Grade B service area takes the 
form of a ring or doughnut. Grade A service assumes 4 typical receiving installation 
located within a typical urban or suburban area with an appreciable amount of man-made 
noise present. This man-made noise is electrical noise which may degrade the quality of the 
picture or sound carried on a television signal. The sources of man-made noise are 
appliance motors, garage door openers, and fish tank heaters. The noise may be 
continuous or intermittent. It tends to be more pervasive the cleser people live to one 
another. Grade B service assumes a typical receiving installation appropriate for a rural area 
with no significant man-made noise present. 

The planning factors reflect these conceptual differences. See Third Notice of 
8736, 8975, 9175, 8976 (March 22, 1951). The following table shows the planning factor 
values for television channels 2 through 6. (There are corresponding values, which are of 
no immediate concern here, for the other television channels.) The numbers are given in 
decibels (dB). The totals shown at the bottom of the table are the desired signal strengths 
associated with the Grade A and Grade B contours in decibels above one microvolt per 
meter (abbreviated dBu) at a reference height of 30 feet above the ground. (This 
particular height is a standard used for comparing measurement data or in making 
predictions with the Commission's propagation curves. It does not imply that receiving 
antennas are or should be at this height. Generally, signal intensity at 15 or 20 feet will be 
appreciably less than at 30 feet.) 


PLANNING FACTORS CHANNELS 4-6 


FACTORS GRADE A GRADE B 
l Thermal Noise 7 7 
2 Receiver Noise 12 12 
3 Carrier to Noise Ratio 30 x” 
4 Transmission Line Loss 1 i 
5. Dipole Factor 3 3 

SUBTOTAL 47 47 
6 Location Factor (70%) 4 0 
7 Time Fading Factor 3 

SUBTOTAL $3 
8. Receiving Antenna Gain Factor 0 6 
9 Man-Made Noise Factor 14 0 

TOTAL 68 dBu 47 dBu 
Planning Factors One Through Six 


The first three factors determine the amount of signal needed to overcome the 
electrical noise inherent in a receiver. The fourth factor is an allowance for some loss of 
signal strength in the line connecting the antenna with the receiver. The fifth (or dipole) 
factor is obtained from a standard formula which converts or relates the ambient field 
strength of an electromagnetic signal to the voltage of the transmission line at the output of 
a reference half-wave dipole antenna. The first subtotal shows that the Commission 
assumed that a broadcast signal must be at least 47 dBu to produce an “acceptable picture” 
in a receiver connected to a dipole antenna. 

In the sixth factor, the Commission added 4 dB to the Grade A column to raise the 
desired extent of service within the Grade A contour from 50% of locations to 70% of 
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locations. The Commission specified the Grade A service area in such a way that a higher 
percentage of households (70% rather than SO%) would receive the appropriate signal. 
This 4 dB adjustment was intended to achieve this differential in service. 
Planning Factor Seven: Compensation for Seasonal and Diurnal Variations 

The seventh factor takes into account the fact that VHF and UHF signals vary with 
time of day and time of year. At distances associated with Grade B service (for VHF 
channels) under average conditions, a signal will vary with the season and the time of day 
approximately plus or minus 8 dB (a range of 16 dB). Robert O’Connor, author of a 
leading guide to the Commission's field-strength contours, notes: 


It is a well-known phenomenon that VHF and UHF ficids vary with time, 
diumally and seasonally, at a location... It is an 

phenomenon that VHF and fields vary with at any given 
distance from the transmitter. By virtue of the relatively short wavelengths 
involved, it is quite common for the field strength to vary several dB over a 
-clatively short distance of a few yards. 


O’Connor, supra note 3, at 141. 

The Commission's propagation curves used for predicting the coverage of a 
broadcast station are based on median values. That is, for any given distance from the 
transmitter, the curves predict the value of field strength expected to be exceeded at half of 
the receiving locations, for at least half of the time. By definition, then, at the Grade B 
contour, the signal is expected to exceed 47 dBu for at least 50% of the time, at half the 
locations At the other half of the locations, the signal will fail to meet these criteria. The 
standard criterion of service for both Grade A and Grade B specifies thai the desired signal 
must be available 90% of the time (as opposed to the 50% parameter used in the 
Commission's propagation curves, as described above). To reach this 90% level, the 
required median field strength must be increased by an appropriate amount. From the 
Grade B column we see that the Commission decided that a 6 dB increase was needed to 
compensate for time fading--that is, for diurnal and seasonal variations that cause the signal 
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to drop beneath the level necessary for an acce;table picture. The second subtotal therefore 
means that a television signal must have a median field strength of 53 dBu to ensure that the 
signal, in spite of seasonal and diurnal variations, exceeds 47 dBu for 90% of the time. 
Corresponding adjustments were made to the Grade A specification to define the median 
signal strength needed to produce an acceptable picture for 90% of the time. The time 
fading factor for Grade A is smaller (3 dB as opposed to 6 dB) because the Grade A 
contour is closer to the transmitter than the Grade B contour, at those reduced distances the 
signal docs not vary as much seasonally or temporally from the medien value as it does at 
the Grade B contour. 
Pianning Factor Eight: Antenna Gain 

The last two planning factors (receiving antenna gain and man-made noise) 
account for the major numerical and conceptual differences between Grade A service and 
Grade B scrvice. It is assumed that rural viewers in the Grade B service area will employ 
an antenna with 6 dB of gain (improvement) over the reference antenna (which, by 
definition, has zero relative gain). This means that a lower signal intensity (47 dBu rather 
than 53 dBu) will satisfy the standard criterion for service in the Grade B service area, 
because the antenna at a Grade B service area location can be assumed to “boost” the 
received signal up to the $3 dBu target level. “Grade B Receiving Antenna Gain Factor” is 
shown as a negative quantity because it reduces the level of signal needed for service. 
Because antennas with 6 dB of gain tend to be large and unwieldy, perticularly at VHF 
frequencies, we may infer that the Commission assumed that viewers in the Grade B 
service areas would employ rooftop antennas. In contrast, viewers in the Grade A service 
area are assumed to have an antenna that is no better or worse than the reference dipole. it 
is not clear from the planning factors what type of antenna the Commission assumed 
viewers in the more densely populated Grade A service area would use. However, the 


choice of zero dB of gain is not consistent with the characteristics of outdoor rooftop 
antennas. 
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Planning Factor Nine: Man-Made Noise 


In urban and suburban areas (including the Grade A service area), the presence of 
man-made noise means the signal intensity must be higher (68 dBu rather than $4 dBu) to 
overcome interference caused by such noise and thereby to produce a signal that satisfies 
the standard criterion for service. As noted earlier, man-made noise emanates from a wide 
variety of sources. The planning factors make no adjustment for man-made noise in the 
Grade B (rural) service area and thus assume a noise-free environment in that service area. 
However, 2 1977 review of the technical planning factors, in a document released by the 
Office of the Chief Engineer of the Commission, pointed out that this assumption is now 
open to question: 


of the 
in “rural 
The assumpuon of 0 dB to overcome rural noise in “yural 

is probably no longer valid because of the increased number of high 
voltage lines and motor vehicle traffic volume. 


population shifts, from cities to suburban areas, in many 
cause the Grade B contours in these areas to no 


Research & Standards Division, Office of Chief Engi Federa] Communications 
Commission, “A Review of the Technical for VHF Television Service, 
March 1, 1977, page 11 (attached hereto as B). 


The Field Values Associated with the Grade B Centour 
or Grade B Were Net Intended To Be and Are Not 
a Reilable Indicator of Service at Any Given Household. 


The field strength values associated with Grade B service are not a reliable 
indicator of service st any particular household and were never intended by the FCC to 
indicate such service. Rather, the field strength values associated with Grade A and B 
contours and service areas were essentially broad planning concepts, useful primarily in 
estimating the overall reach or coverage of a broadcast signal. It is essential to recognize 
that the field strength values are median values. Moreover, the contours and associated 
field strengths assume no interference from other television stations (i-c¢., co-channel or 
adjacent channel interference). In practice, however, these phenomena are common. As 
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Rule 73.683(b) pomts out, “the actual extent of service will usually be less than indicated 
by these estimates due to interference from other stations.” Nor do the field strength values 
quality of a broadcast signal. 

Multipath interference, which is quite common, arises due to reflections of 
broadcast signals from buildings, metal objects, hills «»’ even flat ground. These 
reflections mean that a broadcast signal can follow differeat paths before arriving at a 
seceiver. For example, one portion of a broadcast signal may travel in a straight line from 
the transmitter to a receiver. Another portion of the signal may be reflected by an overflying 
aircraft and arrive at that same receiver from a different direction delayed in time because of 
the longer path. Multiple delayed signals can give rise to ghosting: that is, the appearance 
of second ghost-like images on 2 television screen. A viewer may also receive two 
different pictures simultaneously from two different stations operating on the same 
television channel. The screen may show multiple distorted images. In that case, even if 
the preferred signal is above 47 dBu, the viewer is not getting an acceptable picture. 

Because of their limited utility, the Commission's rules expressly provide that 
the field strength contours will be considered for the following purposes only: 


1) in the estimation of coverege resulting from the selection of 
particular transmitter site by an applicant for a TV station. . 


2) in connection with of out of of 
problems of coverage arising spplication 


In determining with § 73.68S(a) conceming the minimum 
Oe) Seid semen eahscurinaan oman wee 


47 CFR. § 73.68Xc). 
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The Inclusion of the Phrase, “Cannot Receive .. Through the Use of a 
Conventional Outdoor Rooftop Antenna,” Suggests that a Household that 
Cannot Actually Receive an Acceptable Picture is Unserved Under the Act. 

As noted above, the required field strength for a Grade B contour, set forth in 
Rule 73.683(a) represents a specific value of ambient median field strength existing 30 fee: 
above the ground produced by a broadcas: transmitter. Its existence has nothing to do with 
the presence or absence of 2 conventional rooftop antenna. The inclusion of the concept 
of a conventional rooftop antenna suggests that a houschold be able to receive an acceptable 
picture and not merely be situated in or near an electromagnetic field of a given strength If 
the test for service is merely the presence or absence of a signal of a certain intensity at, 
above, or in the general vicinity of a houschold, then the reference to a conventional 
rooftop antenna serves no purpose. The inclusion of this reference to a conventional 
rooftop antenna by Congress strongly suggests that the statute intended that an evaluation 
of service must do more than simply examine the ambient median field swength. Such 
measurement does not account for multipath interference, adjacent or co-channel 
interference, noise, diurnal or seasonal variations or other factors. One must correlate the 
technical data with the evidence that the signal measured is or is not usable and reliable 
before drawing a conclusion. Accordingly, the Act should be modified to clarify that 
households that cannot receive an acceptable picture are unserved. 

Beyond the ambiguity inherent i. the term “signal of grade B intensity,” the 
Act's eligibility standard gives rise to several additional uncertainties. For example, the 
qualifier “conventional” gives no definite indication of what sort of receive antenna 
Congress had in mind. Performance of home antennas varies across a wide range, with a 
major impact on the strength and quality of signals a household can receive. Additionally, 
performance of these artennas need not correlate with their price. As a second example. 
antenna onentation has a great impact on reception of a signal, yet the Act does not 
prescribe how they should be onented for eligibility purposes. Householders might make a 
reasonable decision to orient the antenna in order to “compromise” recepuon of two or 
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more stations with tramsmutters situated in different locations. Such a compromise would 
diminish the reception of each signal in question, yet the Act offers no guidance regarding 
treatment of this type of tradeoff. 


The Field ae oo Ode i Bodh, Cetin or Wen Aeon 


Have No Relevance te Areas 

In instances when it is found useful to employ Grade A and B service concepts. 
it should be kept in mind that the distincuon between the two service areas is appreciable. 
A median signal of, for example, 52 dBu might provide an acceptable picture in a Grade B 
(rural) service area. That same ficid strength is unaccejsably low in a Grade A 
(urban/suburban) service area or in urban or suburban areas within the Grade B contour 
which contain significant man-made noise. To the exzent that the field strength values 
associated with the Grade B contour are relevant to cligibility under the Act, such values 
can have no applicability within Grade A service areas or other areas with significant man- 
made noise. 


The Field Strength Measurement Procedure Set Forth in the Commission's 
Rules Are Inadequate for a Determination of Service Under the Act. 


The Act does not provide any guidelines for how to measure its eligibility 
standard and does not point to any authority on how to conduct such a measurement. To 
my knowledge, the FOC has not been asked to develop any such guidelines. The FCC, in 
section 73.686 of its rules and regulations, calls for measurernents either along radials 
drawn from a station's transmifting location, or at intersections of a grid drawn over the 
relevant community. Measurements are to be taken over a horizontal run of 100 feet, if 
feasibie, or in chusters, with the measurement antenna cievated 30 feet above the ground 


This methodology is designed to produce unbiased data indicative of a station's signal 
coverage over broad areas. 
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In my opinion, the establishec TV field strength measurement procedures in 
FCC Rule 73.686 were not intended to evaluate the particular television reception of any 
given houschold. In its licensing process the Commussion examunes a broadcast station 
application to determine if the stanon's predicted city grade contour (equal to Grade A value 
plus 6 dBu) will cover its community of license, and if the proposed facilities comply with 
regulations on power, height, and spacing. It is taken for granted that the actual coverage 
wil! ¢epart from predicted service to a greater or lesser degree. that some households 
inside predicted service areas wil) not receive acceptable picture and the quality of service 
will vary throughout the service areas. 
arise as to whether a station's coverage in a particular area is significantly better or worse 
than predicted. For example, if a station proposes to move its transmulter to a new location, 
opponents may argue that the move may deprive an area, perhaps a small community, of its 
Only network television service. In turn, the station may argue that local conditions are 
such that its actual coverage is better than predicted and that the smal] community will retain 
its service in spite of the wansmutter move. The parties may then resort to actual field 
Strength measurements to resolve the issue. The accepted mearurement procedures are 
defined to produce sufficient unbiased data that will allow the Commission confidently to 
decide whether a given area does or does not receive the disputed service. To my 
inowledge, the Commussion has never examined the question of whether a particular 
household does or does not receive television service, has never approved a procedure for 
making such a determination and would have no use for such informanon. 

It is important to recognize that, as described above. the values for the Grade A 
and B contours are median values and represent the average of many values over a long 
penod of ume Measurements of the signal insensity along a |00-foot path 30 feet above 
the ground, cluster measurement taken at and around a point 30 feet above the ground, or 
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measurements made af some alternative height, are all essentially one-time samples. They 
are indacatrve of the characteristics of the signal available in the immediate area of the 
Ineasurememt af the time taken and, when combined with other samples, indi-ative of the 
general service provided by the station However, the one-time measurement of a signal in 
the vicinity of a household does not permit one to conclude that the household will receive 
an acceptable picture 90% of the time using a conventional outdoor rooftop antenna To 
Getermmne what the actual median field strength is at a location requires repeated 
measurements over a long period of ume. Further, measurements must be validated by 
actual observation of the television picture received at the household. Single, one-time, 
unvalidated measurements are inconclusive. 

Alternative Approach to Assessment 

The quality of television reception, on a household by household basis, cannot be 
reduced to a single technical parameter any more than safety in an automobile can be 
assured by focusing on one element such as weadwear. Any attempt to do so would have 
to ignore too many germane factors: the results would be artificial and misleading. A 
comprehensive measurement and evaluation procedure could, in theory, be developed but 
its mmplementation would probably be too intrusive and would certainly be very costly. 

If some form of systematic assessment is believed necessary, then a (two-step 
approach mught be more feasible. Povennal satellite subscribers could be asked to affirm on 
a standard form that terrestrial recepuon is act acceptable. The form would also instruct the 
subscriber to indicate which of various listed probierns (ghosting. imerference, etc.) are 
appbcabie. Lf the terrestrial broadcaster disputes the subscriber’ s evaluation, an expert with 
local know ledge and experience, such as a television installer, would be called on to 
resolve the matter. The losing party (the broadcaster or satellite provider) would pay the 
local expert's fee. 

Admuned}y this approach relies on the judgment of the local expert, although 
presumably this person is experienced in a broad range of local television problems. But 


815 


is comprehensive, reasonably unbiased, relatively fast, and far less expensive than making 
signal-intensity measurements. 
Conclusion 
In summary, I conclude that: 


: , _—_ _ —e ; 
pages Sy anit fr nag mre ag pee 7  caeeahal Ss oy mi Bi . $ provided 
e The field strength values associated with "Grade B” service were not intended 


to be, and are not, a reliable indicator of television reception at any given 
household. 


e The field strength values associated with “Grade B” service are applicable only 
in rural, outlying, fringe, and noise-free areas; those values have no 
significance to areas within the Grade A contour or to urban or suburban areas 


generally. 
¢ The inclusion in the Act of the phrase, “cannot receive .. the use of a 
conventional outdoor roo antenua.” suggests that a he that cannot 
actually receive an picture is an “unserved household” under the Act. 
¢ The field swength measurement procedure set forth in section 73.686 of the 
Commission's rules are i a a a 
“unserved household” under 


e An alternative means of eligibility assessment could be that would be 
comprehensive, reasonably bly unbiz iy sme cue eco at nu 
measure signal intensity. 


-15- 


CROWELL & MORING LLP 
100! PENNSYLVANIA AVENUE, N.W. 
WASHINGTON, O.C. 20004-2595 
(202) 624-2600 
FACSIMILE (202) 6286-S:1'6 


Jouw |. Stewart, Ja. vine CALMWOMMA O86:4 

(202) 624-2665 (7 \@ 8026400 

jstewart@cromor.com saanums eon ennane 
April 28, 1997 —— 


BY HAND DELIVERY GENERAL COUNSEL 
l OF COPYRIGHT 

Nanette Petruzelli 

Acting General Counsel APR 2 

Jone Vindionn Mesectad Delidias RECEIVED 

Room LM-403 


First and Independence Avenue, S.E. 
Washington, D.C. 20540 


Re: Revision of the Cable and Satellite Carrier Compulsory 
Licenses, Docket No. 97-1 


Dear Ms. Petruzelli: 


Transmitted herewith for filing on behalf of the National Association of 
Broadcasters are an original and fifteen copies of (1) the Comments and Testimony 
of the National Association of Broadcasters, and (2) Suggested Questions for 
Witnesses in the above-captioned proceeding. 


Should there be any questions regarding this matter, please communicate 
with this office. 


Very truly yours, 


CPS 


John I. Stewart, Jr. 


Enclosures 


817 


a, 


| coasment Letter BENERAL COUNSEL 
i OF COPYRIGHT 
pen 28 1997 
RECEIVED 
) 
In the Matter of ) 
) 
Revision of the Cable and Satellite ) Docket No. 97-1 
Carrier Compulsory Licenses; ) 
Public Meetings 


The National Association of Broadcasters ("NAB") files these Comments and 
Testimony in response to the Notice issued by the Copyright Office on March 20, 
1997, 62 Fed. Reg. 13396 (the “Notice"), regarding the possible revision of the 
cable and satellite carrier compulsory licenses set forth in Sections 111 and 119 of 
the Copyright Act. 

NAB is an incorporated association of radio and television stations and 
broadcast networks, which serves and represents the broadcast industry. In the 
context of the Copyright Act, broadcast stations engage in the “primary 
transmissions” of the copyrighted works whose secondary retransmission the cable 
and satellite compulsory licenses permit. The retransmitted stations are 
themselves copyright owners of works embodied in the secondary retransmissions. 


For nearly twenty years, since the very first Copyright Royalty Tribunal 


proceeding under the Copyright Act of 1976, NAB has participated on behalf of all 
U.S. commercial broadcast stations in proceedings to set the rates and distribute 
the royalties under the cable compulsory license. During that time, NAB has 
distributed nearly 100 million dollars in royalties to stations for the retrans- 
mission of their programs by cable systems. 

broadcast system that Congress has consistently found important, as the Supreme 
Court recently acknowledged, in providing the “information from diverse and 
antagonistic sources” whose dissemination is “essential to the welfare of the 
public." Turner Broadcasting Svstem., Inc. v. FCC, 95-992 slip op. at 9 (U.S. 
March 31, 1997), quoting Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 
663-64 (1994), quoting United States v, Midwest Video Corp., 406 U.S. 649, 668, 


n.27 (1972) (plurality opinion), quoting Associated Press v. United States, 326 U.S. 


1, 20 (1945). Broadcasters both create the core news and informational 
programming that is so important to the working of our democratic society and 
compile a consumer-friendly broadcast schedule of sports, entertainment, and 
other programming that appeals to television viewers. 

Key to this unique American system of free broadcasting is the principle of 
exclusivity. The economic system that makes free broadcasting possible is 
grounded in the ability of each broadcaster to be, through its own programming 
efforts, through marketplace negotiations with others, and through the provisions 
of Sections 501(c)-(e) of the Copyright Act, free from competition from 
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unauthorized retransmissions of the same programs by third parties into the 
station's ay The importance of being the sole source of programming is 
increasing in today’s multi-channel video environment, where single-channe! 
broadcasters must compete with retransmission services offering dozens or even 
hundreds of channels of video programming. The extent to which broadcasting 
can and should be subject to competition from other sources of other programming, 
such as non-broadcast programming delivered by cable systems and satellite 
services, is a matter of communications policy. But the protection of the rights of 
broadcast stations in their own programs should remain a central part of the 
Copyright Act provisions addressing the secondary retransmission of broadcast 
stations’ primary transmissions. 

NAB's views on the questions raised by the Copyright Office in its Notice 
are built upon these twin roles of stations as owners of works subject to the 
compulsory license and primary transmitters of works in an exclusivity-based free 
broadcasting market. Its responses to the Office's questions follow. 


A ___‘ BASIC PRINCIPLES 

1. Need for compulsory licenses. 

The Notice first asks for comment on the continuing justification for any 
compulsory licenses. It is obvious that since the adoption of the cable and satellite 
licenses in 1976 and 1988 the cable and satellite industries have become 


established and have continued to grow exponentially. But even in this 
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established market, broadcast stations remain the most important source of 
programming in cable and satellite subscriber homes. See Annual Assessment of 


Third Annual Report, FCC 96-496, at | 86 (released Jan. 2, 1997) (viewing to 
broadcast stations represents 61% share of viewing in cable households). In 
addition, localism remains an important federal policy. As Congress found in 1992 
in mandating that cable systems carry all qualified local commercial television 


stations: 


. The Federal Government has a substantial interest in having cable 
systems carry the signals of local commercial television stations 
because the carriage of such signals is necessary to serve the goals 
contained in section 307(b) of the Communications Act of 1934 of 
providing a fair, efficient, and equitabie distribution of broadcast 
services. 

° A primary objective and benefit of our Nation's system of regulation 
of television broadcasting is the local origination of programming. 
There is a substantial governmental interest in ensuring its 
continuation. 

. Broadcast television stations cont_iue to be an important source of 
local news and public affairs programming and other local broadcast 
services critical to an informed electorate. 

Cable Television Consumer Protection and Competition Act of 1992, P.L. 102-385, 
§§ 2(a)(9), (10), (11). These findings were given substantial deference by the 
Supreme Court when it recently affirmed those cable must carry rules. Turner 


Broadcasting System, Inc. vy. FCC, 95-992, slip op. at 9-10, 12-13 (U.S. March 31, 
1997). And ASkyB has emphatically argued the critical necessity of including 


local broadcast stations in its multichannel service offering. See Heather Fleming, 
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Sky Goes to Capito] Hill for Guick Copyright Fix, Broadcasting & Cable, Mar. 17, 
1997, at 35. In today’s mega-multichannel environment, protecting program 
exclusivity and insuring the station's availability in the local market become even 
more crucial than in 1976. 

Moreover, in the nearly twenty years since the cable compulsory license first 
went into effect, the broadcasting and programming industries have made 
adjustments to accommodate it. These adjustments have become part of the 
marketplace, and, although NAB remains unsatisfied with the cost of collecting 
royalties and the relative amount of the royalties received by station copyright 
owners through the CARP process, eliminating the compulsory licenses at this 
point would require substantial and costly modifications to existing marketplace 
mechanisms. Moreover, to the extent the elimination of the compulsory licenses 
would impair the ability of broadcasters to reach all households within their local 
markets, it would erode the continuing effectiveness of our unique American 
system of free local broadcasting. 


Q _siIs there a continuing need for the cable and satellite licenses, ar 

should cable and/or satellite carriers be required to negotiate the licensing 

a broadcast prograrmming in the free marketplace? 

Answer: In light of the critical importance of protecting our free over-the- 
air local broadcasting system, NAB supports the continuation of the cable 
compulsory license. As explained in further detail below, NAB believes that the 


satellite compulsory license, by contrast, should not be continued unless and until 
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satellite carriers demonstrate their commitment to complying with the conditions 
of that license, which Congress imposed to assure the protection of free over-the- 
air broadcasting. Even if it were continued, the satellite license should be 
modified and its requirements strengthened to protect broadcasters’ exclusive 
copyright interests. 


2 Expansion and Revision of Compulsory Licenses 

The Notice next asks for comment on whether and how the compulsory 
licenses should be expanded or revised to allow new technologies to retransmit 
broe ic st station signals. It asks whether new distribution systems should be 
and satellite licenses should be unified, and whether the rate structure for either 
license should be modified. 

As a basic principle, compulsory licenses should be considered only on a 
and satellite licenses with differing terms in light of the applicable 
attributes of the two services. In the same way, Internet retransmissions, which 
are not tied to any geographical market, and OVS, which may be closer to the 
cable model, present radically different considerations with respect to protecting 
local exclusivity. A eeatteny Heumne weld lie now techedtagien @ bo ofiied tae 


*“ compulsory license regime without the opportunity to consider and deal with 
their techn:!o¢y-specific characteristics, and should thus be rejected. 

It is appropriate, however, at this time in the development of the satellite 
industry, to umpose some equalizing measures across the cable and satellite 
licenses. In particular, as discussed in Section C.1. below, program exclusivity 
requirements for satellite carriers comparable to cable syndex rules should be 
imposed. They can and should be incorporated into the Copyright Act. 


Q Should new types of broadcast retransmission services, such as open 
video systems provided by telephone companies and retransmission services 
via the Internet, have their own separate compulsory licenses? Or, is it 
better to place these services in the existing compuisary license structure? 
Answer: It is critical that there be no “generic” compulsory license for the 
retransmission of broadcast stations. Each of the existing compulsory licenses was 
a carefully crafted compromise between the copyright owner interests and the 
retransmission service. As the Copyright Office has previously described, the 
process that led to the adoption of the cable compulsory license in 1976 began 
more than ten years prior to that time, and involved the active participation of 
cable interests, broadcasters, and other copyright owner interests, as well as the 
FCC and the courts. See The Cable and Satellite Carmer Compulsory Licenses: 
An Overview and Analysis. Report of the Register of Copyrights, at 5-25 (March 
1992). While the enactment of the satellite license consumed fewer years, it 
involved a similar balancing of interests, and the unique form of the license clearly 


reflects that balancing. See id. at 95-110. 
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Each new technology must likewise be considered carefully before 
determining whether a compulsory license is warranted at all and, if so, what 
specific conditions must be imposed. With respect to Open Vides S>-*ems, NAB 
believes, as it stated in its Comments and Reply Comments in Docket 96-2, which 
are hereby incorporated by reference, that such systems, because of their local 
market-based structure and their being subject to the FCC's must carry, 
operate in a fashion so functionally similar to cable systems as to justify the 
applicability of the Section 111 compulstry license to them. By contrast, 
“retransmission services via the Internet” are subject to no such local market- 
based regulatory restrictions, and granting a compulsory hcense to such services 
license should be considered or recommended for such services. 


Q ~—sC Should the cable and satellite licenses be unified into a single 
campuilsary license applicable to all retransmission providers? 


about whether a compulsory license should be granted and, if so, under what 
conditions. The satellite license is subject to “white area” restrictions not 
applicable to cable systems. Given their history of massive violations, discussed 
below, satellite carriers need to prove that they will in fact comply with those 
past 1999. Other satellite-specific modifications should also be made, as 
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discussed below. Thus, NAB believes that the satellite license, if it is extended, 
should remain a separate license. 


Q _sSséif thee cable and satellite carrie coxmpulscry licenses remain separate, 
should the royalty rates paid under both licenses be equalized? 


Answer. NAB believes that there is no compelling reason to change the 
status quo with respect to the cable and satellite rate structures. If it were 
noaetheless determined that the rate structures for the separate licenses should 
be modified to maze them similar, that modification should be done in such a way 
that it does not produce radical changes in carriage patterns. For example, in a 
pending CARP proceeding in which NAB is not a party, the satellite rates are 
being adjusted to bring them into line with fair market value. The cable "3.75" 
rate applicable to some distant signals was also intended more closely to reflect 
market value. To the extent the equalization of cable and satellite rates included 
any change in the 3.75 rate that would result in the significant expansion of 
would threaten the ability of local stations to serve their local communities, to the 
detriment of important federal policies. NAB believes that no such change would 
be warranted. 

With respect to the retransmission of stations within their loca] markets by 
satellite carners, certain carners have taken the position that such carriage is or 
should be subject to a compulsory license, and should be provided at a royalty rate 
of zero. NAB currently takes no position on whether such local retransmission is 
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permissible or should be made permissible under the Section 119 hcense NAB 
alti, Casi, Gila tay Guia Guilty Mente Weill Ne etgectdiete catty to 
particular, loca] satellite retransmissions of signals should be subject to an “i! any, 
then all” condition. That is, in order to qualify for the compulsory license in any 
particular television market, if the carrier proposes to carry any local station at 
all, it must carry all television stations licensed to communities in that market. 
As explained further below, NAB believes that such a condition could properly be 
imposed as part of the compulsory license under the Copyright Act. 


3. Must Carry 

The Notice posed a number of questions about the effect of the then- 
anticipated Supreme Court decision on the must-carry rules. That decision has 
now been issued. See Turner Broadcasting System. Inc. v. FCC, 95-992, slip.op. 
(U.S. March 31, 1997). 


Q =e if the Court upholds must-carry, should must-carry be extended to 
the satellite carrier compulsory license and the provision of local network 
signeais, as well as al) other broadcast retransmission services seeking 


campulsory licensing?’ 
loca] markets remains at the core of federal policy interests vis-a-vis 


retransmission services. The question of whether to impose broadly applicable 
must carry rules may present issues that concern communications as well! as 
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cable compulsory license that protect federal interests in localism and exclusivity. 
For example, Section 111 conditions the availability of the compuls sy license on 
the system's retransmitting the works transmitted by the station (along with any 
commercial advertising and station announcements) in their entirety, without 
change, deletion, or addition, 17 U.S.C. § 111(c)(3), and on compliance with FCC 
rules, which have included must carry rules and distant signal carriage limits, see 
id. § 111(c)(1). Congress has also provided im the Copyright Act for adjustments 
to compulsory license rates in response to changes in FCC rules regarding the 
numbers of signals that may be carned, and rules regarding syndicated and spor. 
program exclusivity. 1d. §§ 801 (6\(2)\B), (C). 

In the same way, Congress could condition the availability of a compulsory 
heense for the satellite retransmission of television stations into their local 
markets on the carriage of al] stations Lcensed to the market. It could also 
umpose further conditions on the manner of carriage (including channe! position, 
picture quality, and inclusion in channe! guides) that may be necessary to protect 
interests in localism and exclusivity. Comphance with the conditions could be 
enforced not only by other copyright owners but also by local stations in the 
market, as is now the case under Sections 501(c) and (d) of the Act with respect to 
cable system violations of the conditions set out in Section 111(c) and under 
Section 501l(e) with regard to “white area” violations. 


With respect to open video services provided by telephone companies, the 
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FCC has already ruled that the must carry rules are applicable to OVS systems. 
As explained in NAB's Comments in Docket No. 96-2, the Section 111 license 
shouid be held to cover OVS systems to the extent they operate like local cable 
systems. Under the terms of Section 111, the compulsory license will be 
applicable only to the extent carriage of loca] stations is in compliance with the 
FCC's rules, including its must carry rules. 


The Notice's next section addresses various technical amendments to the 
cable compulsory hcense, assuming it will continue im existence. NAB beheves 
that although the current system, which has developed through successive 
regulatory changes. is complex, it has }scome integrated into marketplace 
structures and relationships. Modification in pursuit of simplification would likely 
produce a com >hcated mess, as myriad carriage situations were reassessed and 
rest-uctured. Changes in carnage patterns and/or renegotiations of carriage 
agreements could have a significant economic umpact on ‘he industry In the 
absence of compelling evidence that the present system does not work (which may 
be difficult to show in hght of the tens of thousands of carriage decisions that 
continue successfully to be made), NAB beleves that it should generally not be 
me ified. 
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Q. Should the cable compulsory license be reformed to reflect the current 
marketplace and regulatary framework? 


Answer: With the amendment in 1994 of the Section 111(f) definition of 
“local service area” to encompass the area within which a station may currently 
assert must carry rights, including any modifications that may be adopted by the 
FCC under procedures mandated by the Communications Act, the Copyright Act 
now reflects the current marketplace’ and regulatory framework. The retention of 
the alternative local service area definition, based on 1976 must carry rules, is 
also appropriate, since the number of circumstances that now fall into this 
category is relatively small, and such circumstances represent longstanding 
carriage relationships that should not be disrupted absent a compelling 
justification. 


Q Should the royalty payment scheme of the license, based upun each 
cable system's gross receipts for the retransmission of broadcast signals, be 
simplified so as to rernove reliance upon outdated FCC rules? 


Answer: The current system appears to be working, and is the basis for 
marketplace structures and relationships that have developed over a period of 
many years. In particular, the rules that determine whether a system must pay 
the 3.75 rate for retransmission of a distant signa! are based on FCC rules that 
promoted localism and exclusi‘ity in the broadcast marketplace. The elimination 


' The FCC continues to use outdated Arbitron "ADI" market definitions, but 
will base market definitions on more current Nielsen "DMA" designations 
beginning in 1999. 
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or modification of that aspect of the cable rate st-ucture in a way that would 
significantly change distant signal carriage patterns would threaten those 
important federal policy interests. Without a compelling justification for doing so, 
this fundamental aspect of the cable rate structure also should not be chap 3ed. 


2. Radio Retransmissions 

The Notice next raises questions regarding cable carriage of radio stations 
in light of the imminent authorization of digital over-the-air radio service. NAB 
believes that all radio broadcast stations should be treated the same under the 
cable compulsory license, whether they use digital or analog transmitters. 


Q. Does the cable license need to be amended to accommodate 
retransmission of these [digita] radio] services, and should al] broadcast 


retransmission services be allowed to carry radio as well as television 
broadcast signals? 
Answer: The cable compulsory license as presently worded permits the 


retransmission of any “primary transmission made by a broadcast station licensed 


by the Federal Communications Commission." 17 U.S.C. § 111(c)(1).2. This would 
cover all licensed radio broadcast stations, regardless of whether they use a digital 
or an analog transmitter to broadcast their signal. There is thus no need to 
amend the cable compulsory license with respect to digital radio broadcast 


* Section 111(c)(1) makes the availability of the compulsory license subject to 
section 114(d) of the Act, which provides that certain ‘etransmissions of digital 
radio broadcast station transmissions do not infringe public performance rights in 
sound recordings. 
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stations. 

Certainly, there ~*n be no justification for prohibiting or penalizing cable 
carriage of radio stations within their local markets because they begin digital 
operations. The cable compulsory license for retransmission of radio stations 
should not, however, be extended to technologies that would broadly compromise 
those local markets. 


3. New Retransmission Providers 

The Notice next asks whether and how the cable compulsory license should 
be amended to accommodate new retransmission services. It lists satellite 
carriers, OVS operators and Internet retransmitters as potential additions. It also 
asks whether the cable license should be amended to assure “parity” among 
retransmitters in terms of the signals they may carry and the royalty payments 
they make. 

NAB's general position has already been described above. The compulsory 
licenses were political and economic compromises that were worked out to 
accommodate the important interest in maintaining free broadcasting while 
allowing new distribution technologies to use broadcast station programming. 
New technologies should continue to be considered carefully on a case-by-case 
basis and should neither be presumed eligible for a compulsory license nor be 
merely "folded in" to an existing license. Extending an existing compulsory license 


on the same terms to new retransmission services may indeed not be justified, if 
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the characteristics of the particular technology warrant different conditions on its 
license. 


Q Is it appropriate to include these services [ie., satellite carriers, 
wireless cable operators , and telephone campanies providing broadcast 
retransmissions "on video dialtone and open video system platforms"), and 
other newcomers such as broadcast retransmissions via the Internet, within 
the cable compulsory license? 

Answer: As explained above, there should be no general extension of the 
cable compulsory license to new distribution technologies. NAB believes that the 
satellite license, if it is to be continued, should remain a separate license subject to 
somewhat different conditions than cable. Whether telephone company 
retransmission services should be entitled to the cable compulsory license is 
determined by the extent to which they meet the Section 111 definition and are 
subject to the same kind of regulatory requirements that apply to cable systems. 
While open video systems do meet that definition, as NAB explained in its 
Comments in Docket 96-2, video dialtone services do not. Finally, Internet 
retransmission services should not be entitled to take advantage of the cable 
compulsory license under any circumstances, since their ultimate effect would be 


utterly to destroy localism and exclusivity. 


Q@. How can the cable license be amended so that all] users of the license 
are in parity with one another in terms of the signals they are permitted to 
provide and the royalty arnounts they pay for those signais? Should there 
be econamic and/or regulatary caps on the number of distant broadcast 
signals that may be carried, ar should all signals be paid for at the same 
rates? 
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Answer. Differences among competing retransmission services may be 
warranted. For example, “white area” restrictions are applicable to satellite 
carriers but not cable operators because of the service characteristics of the 
satellite systems. Royalty structures have also become integrated into the 
marketplace relationships of the various industries, and changing them for 
purposes of “parity” may actually create competitive disparities, given the differing 
cost structures and regulatory and technical constraints on the different 
distribution technologies. 

NAB believes that a structural limit on the general extent of distant signal 
carriage is important to preserving localism and exclusivity. In general, an 
economic limit such as that represented by the 3.75 rate is preferable to a 
regulatory limit, since it can operate in a self-correcting fashion. For example, if a 
particular market has few broadcast signals available, and the value to a cable 
operator of providing an additional distant signal (subject to syndicated exclusivity 
protection) is high because there is substantial market demand for the additional 
signal, the cable operator can make the economic decision to pay the increased 
royalty and provide the signal. If there were instead a regulatory limit, it would 
be necessary to seek a waiver in order to carry the additional signal. 

The 3.75 rate also appears to work well in this regard because it is 
expressed as a percentage of gross receipts, which is self-adjusting as the cable 
operator's revenues increase or decrease. If the “extra signal” rate were a flat fee, 


it would need to be reviewed and adjusted periodically so as to assure it was 
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neither too high to allow any additional carriage nor too low to operate as a 
limitation at all. The 3.75 rate, under which a fairly consistent level-of carriage 


has occurred since 1983, appears to be effective as a self-adjusting limit. 


Over the past few years, satellite carriers have flagrantly violated the 
Copyright Act by selling ABC, CBS, Fox, and NBC programming to large numbers 
of customers who are clearly ineligible to receive it. With the explosive growth in 
the satellite-to-home business since 1994, the carriers’ indifference to the 
“unserved househoid” limitation imposed by Section 119 has posed an increasingly 
grave threat to the network/affiliate system. To address this threat, broadcasters 
have been working privately with the satellite industry over the past several 
months to develop procedures for enforcing the requirements of Section 119. 

Those efforts are on the verge of reaching fruition: most of the satellite industry 
has agreed in principle with broadcasters to a balanced set of procedures to 
enforce the “unserved household” limitation. 

One carrier -- PrimeTime 24 -- has refused to join this industry agreement 
in principle. (Two of PrimeTime 24's distributors -- Echostar and Programmers 
Clearing House -- have agreed to join the agreement in principle.) The reason for 
PrimeTime 24's refusal to join the settlement is obvious: PrimeTime 24 is reapinc 
enormous revenues by selling network programming on demand to large number; 
of new (unlawful) subscribers every month. During January 1996 alone, for 


-18- 


835 


example, PrimeTime 24 signed up some 120,000 new customers for its network 
station package. 

Congress defined “unserved household” in Section 119 (with the carriers’ 
approval) in 1988, and reaffirmed that definition (again with the carriers’ 
approval) in 1994. Congress chose that definition because (1) it was the best 
objective <est « vailable, and (2) only an objective test could possibly be 
administered in practice. Both of those points are equally true today. 

The radical legislative change advocated by PrimeTime 24 -- to abandon an 
objective standard in favor of a subjective, “nicture quality” standard -- would be a 
grave mistake, for several reascns. First, the satellite industry is today rapidly 
moving tewenie masieteiesn ecbetiens to tho guitiem of wahing lend estwek 
stations available to dish owners -- a “win/win” development for viewers, satellite 
companies, and broadcasters alike. To expand a government-imposed compulsory 
Second, a compulsory license based on a subjective “picture quality” standard 
would be virtually impossible to enforce: it would literally make a federal case out 
of every individual subscriber's ability to receive a subjectively “acceptable” quality 
picture. Third, adoption of a subjective standard would reward an infringer that 
has consciously decided to profit by breaking the existing law. (In fact, PrimeTime 
24 has been sued iz three different courts for its violations of the Act.) 
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L The Network/Affiliate Broadcast System 
ang the “Unserved Household” Limitation 


Over the past 50 years, Congress and the FCC have worked to foster the 
development of a national system of over-the-air broadcast stations to serve local 
communities around the country. In particular, Congress has long directed the 
FCC to, promote “localism” in the broadcast industry to ensure that “all 
communities of appreciable size” have their own voice “as an outlet for local self- 
expression.” United States v. Southwestern Cable Co., 392 U.S. 157, 173-74 
(1968). 

That policy has been extremely successful, largely because of the success of 
the partnership between broadcast networks -- ABC, CBS, NBC, and more 
recently Fox -- and affiliated television stations in markets across the country. 
This partnership enables local affiliate stations to offer a unique mix of national 
programming provided by networks, loca] programming produced by many 
stations, and syndicated programs acquired by stations from third parties. 

A key source of revenues for local network affiliates is the sal of local 
advertising time during network programs such as “Home Improvement,” “60 
Minutes,” “The X-Files,” or “ER.” Because network programs often command large 
audiences, the sale of local advertising slots during these programs is one of the 
most important ways in which stations earn revenues to stay in business and fun? 
their local news, weather, and public affairs programming. Network programs 
also provide important “lead-in” audiences to local news shows (such as “11 
O’Clock News”) and other non-network programs. 
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A variety of technologies have been developed or planned -- including cable. 
satellite, and open video systems (OVS") -- that, as a technical matter, enable 
third parties to retransmit distant network stations into the homes of local 
viewers. Whenever those technologies posed a risk to the network/affilhate system, 
Congress or the FCC (or both) has acted to ensure that the retransmission system 
does not import duplicative network programming from distant markets. 

In the case of cable television, for example, the FCC has long imposed 
“network non-duplication” rules on cable systems. 47 C.F.R. §§ 76.92-76.97 (1996). 
As the Commission explained when it strengthened the network non-duplication 
rules in 1988: 

"{I}mportation of duplicating network signals can have severe adverse 

effects on a station's audience. In 1982, network non-duplication protection 

was temporarily withdrawn from station KMIR-TV, Palm Springs. The 

local cable system imported another network signal from a larger market, 
with the result that KMIR-TV lost about one-half of its sign-on to sign-off 
audience. Loss of audience by affiliates undermines the value of network 


programming both to the affiliate snd to the network. Thus, an effective 
non-duplication rule continues to be necessary.” 


Report and Order, In the Matter of Amendment of Parts 73 and 76 of the 


Industries, Gen. Docket No. 87-24, 4 117, 3 FCC Red. 5299, 5319 (released July 
15, 1988), affd, 890 F.2d 1173 (D.C. Cir. 1989). 

Sumilarly, when considering the possible entry by telephone companies into 
the mult:channe! video business through open video systems, Congress in 1996 
specifically directed the FCC to apply its network nonduplication rules to OVS 
operators. Telecommunications Act of 1996, Pub. L. 104-104, § 653(6)(1)(D). 
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In the 1980s, satellites emerged as a new method of retransmitting 
broadcast stations to viewers. As with cable (and later with OVS), Congress 
immediately recognized that satellite retransmission, if not narrowly limited, could 
destroy the network/affiliate system that Congress and the FCC had carefully 
nuztiured over many decades. In crafting a special compulsory license for the 
satellite carrier industry, therefore, Congress strictly limited the license to ensure 
that viewers in unserved households - and no one else -- would be eligible to 
receive network stations by satellite. See Satellite Home Viewerf) Act of 1988, 
H.R. Rep. No. 100-887, pt. 2 at 20 (1988) (‘The Committee intends [by Section 119) 
to. . . bring{] network programning to unserved areas while preserving the 
exclusivity that is ap *=2egral part of today's network-affiliate relationship“). 

Congress knew that if it established « vague or debatable standard for 
“unserved households,” enforcement of the law would be completely unworkable. 
(Indeed, Congress specifically considered - and rejected -- a subjective, picture 
quality standard in 1988.) Congress therefore chose 1 strictly objective definition 
of which househo’ qualify as “unserved.” That chjective definition has two parts: 

Only households that ¢ we a local signal of Grade B i 7 
First, a household qualifies as “unserved” with regard to a particular network only 
if it “cannot receive, through the use of a conventional outdoor rooftop receiving 
antenna, an over-the-air signal of grade B intensity (as defined by the Federal 
Ccmmunications Commission) of a primary network station affihated with that 
network.” 17 U.S.C. § 119(d)(10). As the 1988 House Judiciary Report makes 
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clear, “Grade B intensity” refers to the objective signal strength levels established 
by the FCC in 47 C_F_R. § 73.683(a). H.R. Rep. No. 100-887, at 26 (1988). In that 
regulation, the FCC has long defined Grade B intensity as a median signal 
strength level of 47 dBu for TV channels 2-4, 56 dBu for TV channels 7-13, and 64 
dBu for TV channels 14-69. 

In amending Section 119 in 1994, Congress reaffirmed that “Grade B 
intensity” is an objective standard. H.R. Rep. No. 103-703, at 13 (1994) (This is 
an objective test, accomplished by actual measurement.”) (emphasis added): S. 
Rep. No. 103-407, at 9 n.4 (1994) (grade B intensity is an “objective test”) 
(emphasis added). 
carriers could serve only households that had not, within the previous 90 days, 
“subscribed to a cable system that provides the signal of a primary network 
station affiliated with that network.” 17 U.S.C. § 11%d)(10\B). That is, ifa 
household has recently received (say) an ABC station from a cable system, it is 
ineligible to begin receiving a distant ABC signal from a satellite carrier. Because 
cable systems offer local network stations, the 90-day rule promotes localiam by 
discouraging viewers from lightly switching to a retransmission system that 
provides only distant network stations. 

Congress thus umpoeed clear, objective standards for which households may 
-- and which may not -- receive network programming by «satellite. Both of these 
tests could easily be applied by satellite carriers using a properly designed 
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comphance system. Fist, it hes lang boon possible to produce caphicticnted mepe, 
using the Longiey-Rice methodology developed by U.S. Government engineers, 
that analyze terrain data to predict where a station's signa) does (and does not) 
reach’ Indeed, these maps form the foundation for the “red light/green light” 
procedures to which the settling satellite carriers have agreed in principle. 

cable subscribers by obtaining privacy waivers from the customers and asking 
below, the satellite carriers have (until now) done neither of those things, nor 
taken any other meaningful steps to comply with the Act. 


2 Satellite Carrier Non-compliance 
With the “Uneerved Household” Restriction 


Section 119 umposes on their retransmission of network programming. In these 
Comments, we focus on the extraordinary pattern of infringements by PrimeTime 
24, which today delivers network programming to more than two million homes 


> The Longley-R:ce methodology is explained in « declaration prepared by 
Jules Cohen, « distinguished bros. =. engineer, for use in one of the lawsuits 
filed against Prime'lime 24. A copy uf Mr. Cohen's declaration is attached as 


Exhibit A. 

As Mr. Cohen expiaims, traditional FCC Grade B contour maps show the 
predicted propag*tion of ¢ television station assuming that the terrain near the 
station is at the national avenge. In these maps, the predicted Grade A and 
Grade B conto 'rs oftew sypear as arcies. 
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nationwide. and boasts that it us growing at a rate of 30% per year‘ (As discussed 
below. two of the three satellite carners that carry network stations, Primestar 
and Nethnk. along with two distributors of PrimeTime 24 (Echostar and 
Programmers Clearing House), have agreed in principle to a system designed to 
ensure compliance with the “unserved household” restriction.) 

There are two simple ways to demonstrate the breadth of PrimeTime 24's 
violation of the “unserved household” limitation: 

a Maps showing Grade B propagation and subscriber locations. As 

discussed above. it 1s possible to produce sophisticated maps that use detailed 


verrain data to predict the actual propagatim of a television station's signal In 
addition. readily available “geocoding” software makes it possible to pinpoint the 
locanons of subscribers on a map. Combuning these technologies provides a simple 
way to evaluate whether a satellite carner is complying with the “Grade B 
intensity’ standard umposed by Congress. 

As the map on the next page demonstrates, PrimeTime 24 completely 
ignores the Grade B intensity requirement im its actual sales practices. The map 
shows the predicted propagation of WFOR, the CBS station m Miami, Florida, and 
the locations of a sample of PrimeTime 24's customers in this area. The map 
graphically demonstrates PrimeTime 24's routine. and lawless, sale of distan: 
network stations to households in WFOR's core urban and suburban service area 
that obviously receive signals of Grade B intensity. This pattern of abuse by 


PrmeTume 24 Web site (www primetime24.com), April 23, 1997 
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PrimeTime 24 is uniformly replicated in television markets, large and small, 
across the United States. To illustrate the point, we have attached at Exhibit A, 
Tabs (B)1-5, similar maps for (a) the top 15 markets in the country, (b) 15 
randomly selected markets in the other top 100 markets, (c) 5 randomly selected 
markets in the remaining markets (## 101-211), and (d) several other markets at 
issue in current litigation against PrimeTime 24. From Detroit to Denver, from 
Atlanta to Alpena, these maps show that despite the plain requirements of Section 
119, PrimeTime 24 | 


b. Signal intensity testing. Broadcasters have commissioned 
professional engineers to perform actual signal intensity tests at the homes of 
hundreds of randomly selected PrimeTime 24 subscribers in two markets in which 
litigation is pending. The results are overwhelming. First, in the Miami area, 
broadcasters tested 100 randomly selected PrimeTime 24 subscribers (among those 
who had signed up in May 1996) for testing. Every one of these 100 locations got 
at least a Grade B intensity signal of both the CBS and Fox stations in Miami -- 
in almost all cases, an even stronger, Grade A intensity signal. Cohen 
Declaration, {4 14-17 (Exhibit A hereto). 

Similarly, in Amarillo, Texas, the local NBC station arranged for two sets of 
signal intensity tests of randomly selected local PrimeTime 24 subscribers. A 
professional engineer conducted 273 signal intensity measurements -- of which 
262, or 96%, showed that the customer received a signa! of at least Grade B 
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intensity. Again, in almost all cases the household actually received a signal not 
merely of Grade B intensity but of Grade A intensity. See Expert Report and 
Supplemental Expert Report of Louis Robert du Treil, Jr. (Dec. 26, 1996 and Feb. 
27, 1997), 
2-96-CV-086 (N.D. Tex.). 

8. How These Massive Vidlations Happened 

How did PrimeTime 24 accumulate so many ineligible customers? The 
answer is simple: PrimeTime 24 does not, and has never, marketed its network 
package as an “unserved household” service. To the contrary, PrimeTime buries 


in fine print the fact that there are any legal restrictions on its service. 

Because it knows that the market for “unserved households” is very small, 
PrimeTime 24 aggressively promotes other benefits of its service to the public and 
to satellite retailers. The advertisement on the next page illustrates its cynica! 
strategy: PrimeTime 24 asks satellite dealers, “Do Your Customers Know They 
Can Get The Network on Their DBS System? Do You?” Only by reading tiny 
print at the bottom could one discover that there is any legal restriction on this 
service. 

PrimeTime 24's motivation for selling to “served” households -- maximizing 
its (unlawful) profits -- is thus easy to see. From the viewers’ perspective, there 
are a number of reasons -- totally unrelated to living in pn “ungerved household” -- 
why visubie pay to seesive netwesk pesteiene ty extullite: 

*  Noneed for antenna. Many satellite carrier customers (particularly 


Ad 
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former (or current) cable subscribers) have had their over-the-air 
antennas removed, o;have allowed them to fall into disrepair. (See 
below.) By signing up for PrimeTime 24, a viewer can receive 
network programming without the need to install (or maintain) a 
rooftop antenna -- or even set-top “rabbit ears.” 

Seeing programs earlier or later. PrimeTime 24 offers both East 
Coast and West Coast ABC, CBS, and NBC stations. Viewers can 
therefore use time zone differences to watch programming hours 
earlier (or later) than its local broadcast. For example, a PrimeTime 
24 subscriber in Colorado can watch “Seinfeld” at 7:00 p.m. from 
WNBC in New York, and a PrimeTime 24 subscriber in California 
can watch David Letterman from WRAL in Raleigh at 8:30 p.m. 
Access to out-of-town sports events. Network stations often broadcast 
different sports events in different parts of the country. The National 
Football League, for example, provides each NFL city with the games 
in which its own team plays, but does not broadcast many of those 
games elsewhere. Satellite dish owners can obtain access to many 
out-of-town NFL games by marketplace means by purchasing the 
“NFL Sunday Ticket” package. PrimeTime 24 exploits the Section 
119 compulsory license to deliver many of these same out-of-market 
games to its customers without having to negotiate the relevant 
rights in the marketplace. 


> Sale of network stations as part of fixed-price package. As the 
advertisement on the next page illustrates, PrimeTime 24 and several 
of its distributors offer network stations as an automatic part of a 
larger package of channels such as CNN, ESPN, and USA Network. 
Strikingly, several distributors do nct offer any discount if one does 
not take the network stations az part of the package. Thus, viewers 
have no economic incentive pot to take the distant network package. 
If it intended to comply with the Copyright Act, PrimeTime 24 would have 
implemented obiective standards to ensure that only true “unserved households” -- 
not served homes seeking to subscribe for other reasons -- could sign up for its 
service. Instead, PrimeTime 24 markets directly to, and welcomes the business of, 
hundreds of thousands of plainly ineligible customers. Its “compliance” system, 
which relies entirely on a patently unreliable system of self-reporting, is a sham. 
Subscribers arc well aware that, in order to receive PrimeTime 24's network 
package, all they need to do is say “no” to PrimeTime 24's “compliance” questions.° 


* See David Hatch, Coalition Sets Sights on Satellites: Primetime Hit with 
Suit over Network Signals, Electronic Media, Jan. 2, 1997, at 3 (‘Satellite sources 
point out that some customers who are capable of receiving local signals lie and 
vell satellite companies they cannot receive them.”); Mark Robichaux and Bryan 
Gruley, Battle in the Air, Wall Street Journal, Jan. 30, 1997 (‘At present, DBS 
customers in the middle of cities and suburbs, who can easily get strong local 
signals, are fibbing about ‘poor’ picture quality to satellite-dish services and 
retailers so they can get out-of-market signals."); Rick Redding, Area TV Stations 
Challenge Thousands of Satellite Users, Business First Of Louisville, Jan. 27, 
1997 ("many viewers apparently can't resist the temptation to tell a white lie-or 
two.”); id. (quoting satellite dealer as saying “It's up to the customer - he can call 
and lie through his teeth, that's up to the mentality of the customer”); TV's 
Changing Picture, Consumer Reports, Dec. 1996, at 14 (“You can order broadcast 
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PrimeTime 24 has no objective check whatsoever on the answers it receives 
from customere (in those cases in which it even asks the questions). Far from 
representing a genuine effort at compliance, PrimeTime 24's system is simply an 
attempt to create the appearance of a compliance effort while enrolling as many 
customers as possible to maximize profits. 

4. <A “Picture Quality” Standard Would 


Be Unworkable and Would Gravely 
Jeopardize the Network/Affiliate Svstem 


As discussed above, Congress consciously and deliberately chose an objective 
standard for determining which households are eligible -- and which are ineligible 
-- to receive network programming by satellite. Congress knew that to choose a 
vague, subjective standard, such as “acceptable picture quality,” would turn 
enforcement of the Act into a morass. Instead, Congress chose a two-part 
standard, both parts of which are strictly objective: a signal of less than Grade B 
intensity, and no cable subscription in the previous 90 days. 

Neither the “(rade B intensity” standard nor any other objective standard 
is perfect. But this is a case in which the perfect is the enemy of the good. To be 
enforceable, a standard for eligibility must be clear and objective. A subjective 
“picture quality” standard would turn enforcement of the Satellite Home Viewer 
Act into a nightmare: it would transform every household claiming to receive an 
“unacceptable” picture over the air into its own federal case. To apply such an 


network service on your dish, providing you say you can't receive local channels 
well with an antenna”) (emphasis added). 
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unwieldy standard, an army of “TV watchers” across all 50 states -- presumably 
multiple watchers in each case -- would need to be assembled to make subjective 
determinations about whether the signal available at a given location permits one 
to receive an “acceptable” picture. To protect against arbitrary decisions, these 
subjective rulings would presumably need to be reviewed by still another level of 
subjective decisionmakers. 

As discussed in more detail below, there is no possible justification for 
creating such a hugely burdensome new bureaucracy. And except for PrimeTime 
24 -- which seeks to protect its massive profits from selling to all comers -- the 
broadcast industry and most of the satellite carrier industry have already reached 
agreement in principle on a set of procedures for implementing the existing legal 
standard. Under the agreement in principle, the parties will use the terrain- 
sensitive signal propagation maps discussed above to determine which Zip Codes 
are likely -- or unl’ xely -- to receive a signal of Grade B intensity. If a Zip Code is 
shown on the maps as likely to receive a signal of Grade B intensity, that Zip 
Code would be claesified as a “red light” area into which the carriers would not in 
the first instance be allowed to sell. In those areas, viewers could ask a station for 
a waiver (which would be deemed granted if not responded to within a specified 
period); if the waiver request were denied, the viewer could request his or her 
satellite carrier to conduct a signal intensity test, under the “loser pays” system 
endorsed by Congress in the 1994 amendments to Section 119. Similarly, in 
“green light” (presumptively unserved) areas, a station could decide to perform 
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testing on a loser-pays basis if it believed that a household did in fact receive a 
signal of Grade B intensity. 
5. The Satellite Industry Is Addressing the Delivery 
of Local Signals Through Marketplace Means 


The real problem lurking behind the controversy about the definition of 
“unserved household” is that companies selling satellite-to-home services do not 


package. Having failed to make this disclosure, selling a package of out-of-town 
network stations (such as PrimeTime 24) provide an easy, though unlawful, way to 
peoviite papules untwesk pesmmame to entalilte Gch puschasens. 

There is another important real-world backdrop to the “unserved household” 
controversy: many households do not have functioning rooftop antennas, or even 
set-top “rabbit ears.” As one recent DBS industry publication explains, “the 
[satellite] customer . . . probably has been 2 cable TV subscriber for a long time.{*] 
And there’s a good possibility that the last time they watched TV from an antenna 
was back when Jimmy Carter was President. Or worse, it was using the rabbit 
ears that came with the TV set. Needless to say, it’s understandable that they'd 
be skeptical about going back to an old antenna for loca] channel reception.” Bob 
Shaw, Customers Get Local Channels Free With Every DSS, DSS Insider, Winter 
1997 (Exhibit B). 

Since many viewers no long:r have antennas -- or if they do, the antennas 


© Nearly 2/3 of all American television households subscribe to cable. 
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have long since gone out of working order -- it is not surprising that some viewers 
complain that they get a “bad picture” over the air. This is not a flaw with the 
Copyright Act. It is a flaw in the marketing practices of satellite companies, 
which have not adequately addressed the need to help their customers integrate 
local broadcast programming with satellite-delivered programming such as ESPN, 
CNN, or HBO. 

The satellite industry is now acknowledging the need to solve this problem, 
and to do so in lawful] ways. And contrary to PrimeTime 24's claims about picture 
quality, the satellite industry has repeatedly admitted in public statements that 
obtaining local signals over the air is a simple matter for almost all viewers. The 
President of DirecTV, Eddy Hartenstein, for example, publicly stated in January 
1997 that “all of our subscribers have figured out’ how to get local channels.” 
Daily, Jan. 10, 1997. And United States Satellite Broadcasting, which shares 
satellite space with DirecTV, likewise recently assured satellite dealers that 
“[tloday’s antennas (you probably sell them in your store) are capable of bringing 
in a high quality signa) for just about every urban or suburban homeowner. And 
it will almost always be a clearer, more stable, and more reliable signal than cable 


TV!" Bob Shaw, Customers Get Local Channels Free With Every DSS (Exhibit B). 


DirecTV is exploring the possibility of providing its customers with both a 
satellite dish and an over-the-air antenna to make it easy for its customers to 


enjoy both satellite-delivered channels and local stations. As DirecTV's Mr. 
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Hartenstein has explained, “We've got to integrate the antenna with the 18-inch 
satellite dish.” Stephen Keating, Antennas the Hot News for Satellite TV Denver 
Post, March 26, 1997, 1997 WL 6068687. Similarly, Echostar (which plans to 
merge with AskyB under the name “Sky”) has announced plans to provide viewers 
in smaller markets with a seamlessly integrated dish/antenna system. Antenna 
companies themselves are developing new designs to meet the needs of satellite 
dish owners.’ Reflecting these developments, the integration of satellite dishes 
and over-the-air antennas was a major topic of discussion at the satellite industry 
convention just a month ago. Stephen Keating, Antennas the Hot News for 
Satellite TV, supra. 

Satellite carriers are also exploring other ways to deliver local broadcast 
stations to viewers. Primestar, for example, plans to make it easy for satellite 
subscribers in appropriate cases to retain lifeline cable subscriptions that provide 
local broadcast stations. And as the Office is aware, Echostar/Sky plans to offer 
local stations to viewers in many markets as part of the satellite package itself. 

These marketplace developments -- and not a radical and unworkable 
change in the Copyright Act -- represent the real solutions to the problem of 
satellite dish households receiving “acceptable quality” pictures from their local 


* See Advertisement, “The DBS Local Station Solution -- The Freedom 
oe nem earin diate cna san Satellite Business News, April 23, 1997; Pross 


Release, Antennas America. inc. Announces a Breakthrough in Local Channel TV 
Reception for Direct Broadcast Satellite, Dec. 23, 1996; DBS Popularity Revives 
Novel Broadcast Antenna Designs, Communications Daily, Feb. 25, 1997, at 5). 


These materials are collected as Exhibit C hereto. 
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stations. It would be a serious error to preempt the development of these win/win 
marketplace solutions by imposing a complex and unmanageable new layer of 
government regulation. 

6. Answers to Specific Copyright Office Questions 

In this section, we provide responses to the specific inquiries posed by the 
Copyright Office in its Notice with regard to the Satellite Home Viewer Act: 

Q. Is the white area restriction of the satellite license stil] necessary, or 

should satellite carriers be permitted to provide network signals to all their 

subscribers? 

Answer: For the reasons discussed above, the white area restriction 
continues to be absolutely necessary. Eliminating that restriction would have 
devastating effects on the viability of the over-the-air network/affiliate system. 
The Satellite Broadcasting and Communications Association has recently 
described DBS as the fastest growing consumer electronics startup ever, 
outstripping the growth pace of such now ubiquitous technologies as color TVs and 
VCRs. Given this extraordinary growth, the destructive impact of delivery of 
distant network stations -- if not checked by an effective “white area” restriction -- 
would be enormous. 

Q_ Is it now possible, and appropriate, to impose exclusivity protection upan 

satellite carriers through FCC regulation (syndicated exclusivity and 

network nan-duplication) rather than through the copyright statute? 

Answer. NAB believes that it is now possible to impose syndicated 
exclusivity requireinents on satellite carriers, that the FCC should be directed to 
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develop such rules, and that the compulsory license should be contingent on 
satellite carrier compliance with them. The Satellite Home Viewer Act of 198° 
required the FCC to commence a proceeding to impose syndicated exclusivity rules 
on satellite carriers if the FCC determined that they were feasible. See 47 U.S.C. 
§ 612. When the issue was considered by the FCC, however, the information 
necessary to assess the satellite carriers’ claims that it was technically impossible 
to provide syndex protection was unavailable. It now appears that developments 
in set-top box technology, by themselves or in combination with systems for signal 
compression and spot beam use, allow market-specific addressability, and have 
made such a system feasible. Given that the technology and business of the 
satellite industry have thus changed over the nearly ten years since the enactment 
of the compulsory license, syndicated exclusivity protection should now be imposed 
in order to protect important federal policies in favor of localism and exclusive 
license nghts. 


Q If the white area restriction remains, is the grade B signal intensity still 
an appropriate measure? Should another standard be adopted, such as 


picture quality? 
Answer: For the reasons discussed in detail above, Grade B signal intensity 


is the appropriate measure. Any subjective standard (such as “acceptable picture 
unenforceable. 
Q@ If picture quality is appropriate, how can that be enforced as a legal 
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standard for determining copyright infringement? 

Answer: “Picture quality” is an inappropriate standard because it cannot 
possibly be enforced as a practical matter. Indeed, the picture quality standard is 
plainly intended by its advocate, PrimeTime 24, to make enforcement impossible 
and to permit it to continue to sell network programming to anyone who asks for 
it. 

Q. How can subscribers who cannot have a cooventional rooftop antenna 

receive network signals from their satellite carrier? 

Answer: We respectfully suggest that the premise of this question is 
mistaken: that certain subscribers are able to use a satellite dish, but not an 
over-the-air outdoor antenna. As a physical] matter, if the subscriber is able to 
have a satellite dish installed, he or she should also be able to have an over-the- 
air antenna installed as well. (The expected development of combined 
dish/antenna devices should make this even easier in the future.) As a legal 
matter, the FCC has already preempted most local restrictions on both satellite 
dishes and rooftop antennas, 47 C.F.R. 1.4000, and is currently considering even 
broader pre-emption. Jt would be unprincipled and wrong to permit cities (or 
building owners) to destroy the rights granted to broadcasters under the Copyright 
Act by establishing rules favoring satellite dishes over broadcast antennas. 


Q, What is the justification for the 90 day waiting period fram any 

subscription to a cable system that provides the signal of a primary network 

a ee ee a 
statute 


$b 


Answer: The justification is that cable systems deliver local -- not distant -- 
network stations, and that the Copyright Act should not encourage viewers to 
lightly switch from one to the other. The restriction should not be eliminated. 


Indeed, the waiting period should be expanded to apply to the reception of local 


network stations by any means. 


Q A possible solution to difficulties surrounding the white area provision is 
an adjustment in royalty rates designed to compensate local network 
affiliate broadcasters for the loss of viewership to distant network signals. 
In essence, subscribers who reside within the service area of a network 
affiliate, and desire to receive the signal of a distant network affiliate, can 
pay a surcharge for the privilege of receiving that distant network affiliate. 
The monies generated by the surcharge would be paid to the network 
affiliates. Is this a viable option and, if so, how should the surcharge 
monies be collected and who should administer their payment? 


Answer: This is a subject for each broadcaster to address individually. 


However, there appear to be two obvious, and fundamental, problems with this 
proposal. First, it would change a local broadcaster from a business providing 
valuable services to its local community to a mere middleman whose only function 
is as a “rent collector.” For local viewers who had been “given away” to distant 
stations, the local broadcaster would not be adding any economic value to either 
its network or to advertisers. A broadcaster who is not adding value cannot 
expect to long stay in business. 

Second, since networks own the copyright (or exclusive rights) in much of 
_the programming they provide to their affiliates, it is not clear that, even if an 
affiliate station wanted to do so, it could license a carrier to deliver network 


programming by satellite within the station’s local market. 
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As the Office may be aware, PrimeTime 24 has already proposed this 
approach to many network affiliates. See Media Daily, PrimeTime 24 Offering to 
Pay Local Affiliates, Feb. 25, 1997 (“Amira said . . . [PrimeTime 24] customers 
might pay an extra $1 to $2 per channe]” to receive distant network stations). 
The Office may wish to ask PrimeTime 24 about the responses that it received in 
its marketplace test of this proposal. If this “solution” has been rejected in the 
marketplace, Congress should obviously not impose it on a compulsory basis. 

Q. Finally, with respect to satellite subscribers who have their service of 

network signals disconnected due to the white area restriction, what means 

of redress can they be afforded to determine that termination of their 


service was accurate and required? Can the subscriber require that either 
the satellite carrier terminating service, or the network affiliate challenging 


service, conduct a test at his/her household to determine if he/she is eligible 
for network service? Who should pay for such test and how should it be 
administered? What should be the appropriate standards of the test? 
Answer: The “loser pays” principle of the 1994 amendments -- which would 
be incorporated as part of the proposed settlement agreement -- provides 
incentives to ensure that both stations and satellite carriers are reasonable in 
staking out positions about which homes receive a signal of Grade B intensity. 
Under the proposed settlement agreement, satellite carriers would have the option 
to conduct tests at their subscribers’ homes if they so choose. The carriers could 
pay for these tests themselves, or could ask their customers to do so. If a lawsuit 
is pending, the “loser pays” principle of Section 119(a)(9) will apply to tests done 
by either a carrier or by a station. The standarde for conducting a signal intensity 


test should either follow those set forth by the FCC in its regulations (and used in 
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the Miami and Amarillo tests discussed above), or the modified version agreed to 
in the tentative settlement. 

Under the proposed settlement, satellite carriers would no longer be signing 
up customers in plainly served areas. This would free up the time and attention 
of both stations and satellite carriers to deal with any difficult cases that may 
arise at the margins. At present, such cases may get lost amidst the tens (or 
hundreds) of thousands of plainly ineligible subscribers. 

It would be totally inappropriate to require a network station to pay, in the 
first instance, for signal intensity tests that it does not choose to conduct. With 
such a rule, broadcasters could be forced to conduct millions of individual tests at 
their own expense; when the tests show (as is true in almost all cases) that the 
home does receive a signal of Grade B intensity, the broadcasters would face the 
impossible task of trying to collect the costs from millions of individual 
homeowners. In other words, such a rule could encourage an extraordinarily 
unfair form of economic warfare against local stations. 

Q Ifa test is created, should subscribers who aurently receive network 

signals be grandfathered in their receipt of those signals? 

Answer: Clearly not. Congress decided to grandfather existing subscribers 
in 1988, since the law until then had not been clear about which (if any) dish 
owners were entitled to receive network stations by satellite. Since 1988, the law 
on the matter has been very clear, and there is no excuse for satellite carriers’ 
having sold network programming to ineligible subscribers since then. To 
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grandfather existing unlawful subscribers would reward egregious wrongdoing by 
the satellite carriers, and would create a two-tier system in which certain viewers 
would enjoy unlawful privileges (such as network program time-shifting) that the 
law properly denies to others. The proper way to handle existing unlawful 
subscribers is an appropriately timed transition period to give viewers ample time 
to make arrangements to obtain their local network stations. 

Q. Should the matter of a subscriber's eligibility to receive network service 

from a satellite carrier be a matter of private determination between 

broadcasters and satellite carriers, or should a government agency make the 
determination? 

Answer: The proposed settlement agreement would rely on the government- 
set standard for eligibility, but on a privately-crafted enforcement regime to 
ensure that the standard is actually followed. There is no need for any change in 
the standard for eligibility contained in Section 119 -- which, by the way, was 
approved and endorsed both in 1988 and in 1994 by the satellite industry. 

Q. Another area of recent interest is the enforcement of the white area 

restriction. If such a restriction continues, how can it be more econamically 

and efficiently enforced? Are there better ways to identify which 
subscribers may receive network signals under the satellite license, and 
those who are not eligible? 

Answer: Broadcasters have been working with the cooperative satellite 
carriers to address these precise questions. The tentative settlement agreement 
accomplishes these goals. 


Q. Should the remedies for copyright infringement be amended to provide 
for additional and/or different remedies for violations of the white area 
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restriction? 

Answer: Should the Act be extended, the penalties for white area violations 
should be greatly increased. At present, the caps on statutory damages (e.g., 
$250,000 per 6-month period for a national violation) are much too low. 


Q@ The smellite carrier license will expire at the end of 1999. Should the 


license be extended on a permanent basis, or is temporary extension stil] an 
appropriate solution? If an extension is temporary, what mechanisms can be 
put into place to encourage a smooth and efficient transition into a free 
marketplace system? Is collective administration of copyrighted broadcast 
programming an appropriate solution, and, if so, who should administer 
such a system? 


Answer: Congress should not extend the Satellite Home Viewer Act until 
the satellite industry is in full compliance with the “unserved household” 
limitation. As discussed above, satellite carriers have egregiously violated the 
existing law, and should not be entitled to enjoy the special privilege of a 
compulsory license when they violate its fundamental terms. If that problem has 
been resolved satisfactorily by 1999, Congress should then evaluate whether 
marketplace options -- which are always the preferred solution under the 
Copyright Act -- are available to replace the compulsory license. 

Collective administration is not an appropriate option. There is no reason 
to move to a complicated new government-imposed administrative regime when 
marketplace solutions are available. 

Finally, any extension of the satellite compulsory license should be for no 
more than five years, to permit Congress and the affected parties to consider 
technological and marketplace changes that have occurred in the meantime. 


-44- 


861 


April 28, 1997 


1771 N Street, N.W. 
Washington, D.C. 20036 


Before the 
COPYRIGET OFFICE 
LIBRARY OF CONGRESS 
Washington, D.C. 20540 


In the Matter of 


Revision of the Cable and 


Satellite Compulsory 
Licenses; Public Meetings 


eee ee ee ee 


A Declaration of Jules Cohen 


B Bob Shaw, Customers Get Local Channela Free With 
Every DSS, DSS Insider, Winter 1997 


Cc Materials re use of antennas with satellite dishes 
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MATIOMAL ASSOCIATION OF 
BROADCASTERS 
1771 NW Street, N.W. 


Washington, D.C. 20036 


April 26, 1997 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF FLORIDA 
CBS Inc., et al., ) 
) 
Plaintiffs, ) 
) CTV-Nesbitt No. 96-3650 
v. ' Magistrate Judge Johnson 
PrimeTime 24 Joint Venture, ) 
) 
Defendant. ) 
) 
DECLARATION OF JULES COHEN 


1. My name is Jules Cohen. I have been a professional engineer with 
particular emphasis on the fields of broadcasting and signal propagation since the end of 
1945 upon my release from active duty as a commissioned officer in the U.S. Navy. I was 
awarded the degree of Bachelor of Science in Electrical Engineering by the University of 
Washington (Seattle) in 1938. My initial employment in the field of broadcasting was as 8 
Senior Engineer in the consulting firm of Weldon and Carr. Since 1952, | have been either 
a sole practitioner, partner or officer of a firm in consulting practice. Clients served have 
included, among numerous others, five television broadcast networks (ABC, NBC, CBS, 
PBS and Fox), group owners of radio and television stations, the Association for Maximum 
Service Television, Inc., the National Associstion of Broadcasters (NAB), sad the Electronic 
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Industries Association. My testimony as 8 qualified professional engineer has been accepted 
by Federal and State courts, the Federal Communications Commission (FCC), and various 
local boards. I hold professional engineer licenses issued by the District of Columbia, the 
location of my office, and by the Commonwealth of Virginia, the place of my residence. | 
am a Life Fellow in both the Institute of Electrical and Electronics Engineers and the Society 
of Motion Picture and Television Engineers. | am a member of the National Society of 
Professional Engineers and the American Association for the Advancement of Science. | 
was elected to membership in Tau Beta Pi, the engineering scholastic honorary. | received 
the 1988 Engineering Achievement Award of the NAB and the 1992 Engineering 
Achievement Award of the Broadcast Pioneers Washington Chapter. 


2. I have been asked by counsel for the plaintiffs in the above-captioned 
action to supervise two efforts — creation of maps and actual signal intensity testing - 
designed to assess whether, and to what extent, PrimeTime 24 is violating the requirements 
of the Satellite Home Viewer Act (“SHVA” or “the Act”). My understanding is that the Act 
authorizes satellite carriers, such as PrimeTime 24, to deliver distant network stations 
(including CBS and Fox stations) to satellite dish owners, but only to “unserver households” 


for private home viewing. 


Background 


3. The definition of “unserved household” in the SHVA includes, among 
other things, the requirement that the household “cannot receive, through the use of a 
conventional outdoor rooftop receiving antenna, an over-the-air signal of Grade B intensity 
(as defined by the Federal Communications Commission) of a primary network station 
affiliated with that network.” 17 U.S.C. § 119 (d) (10)(A). Long ago, the FCC defined the 
term Grade B field strength (intensity) in its regulations: the term is defined as the number 
of decibels (dB) above a field imensity of one microvolt per meter. The unit is expressed by 
the FCC as “dBu.” (The “u”, is actually the Greek letter “ys,” but, for simplicity it is usually 
written and pronounced as a “u.”) 


4. Television stations use towers - often very tall towers, or shorter towers 
placed at high locations such es mountaintops — to broadcast their signals over the air to 
viewers. For example, the CBS station in Miami, WFOR-TV, and the Fox station in Miami, 
WSVN, operate from towers approximately 1,000 feet in height from en “antenna farm” in 
North Dade County, Florida. 


«The PCC defines three levels of intensity of over-the-sir signals, “City 
Grade,” . 4” and“Grade B.” The PCC’s definition of Grade B intensity — which the 
SHVA incorporates by reference — is a median signal strength level of 47 dBu (224 
microvolts per meter) for television channels 2-6 (low VHF), 56 dBu (631 microvolts per 
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meter) for channels 7-13 (high VHF), and 64 dBu (1,585 microvolts per meter) for channels 
14-69 (UHF). 47 CFR § 73.68%). 


6. The decibel is 2 unit of measurement originally applied to the intensity of 
sound. Unlike a more familiar (“linear”) measuring scale such es temperature in degrees 
Fahrenheit, dBu's ere a highly compressed, “logarithunic” scale. For example, an increase 
in field intensity from 60 to 80 dBu is s tenfold increase in intensity. A dBu reading of 100 
reflects an intensity 100 times stronger then a dBu reading of 60. 


Maps of Predicted Signal Intensity 


7. The waditional method of predicting « station's signal intensity is to use 
maps showing contours representing the outer boundaries of grades of service. The 
prediction method, as specified by the FCC, places particular emphasis on the terrain 
between two and ten miles from the transmitter, and assumes the national sverage terrain 
roughness beyond that distance. Each station is required to file a map, or maps, with the 
FCC showing its predicted service grades. In the case of some stations, such as WFOR-TV 
in Miami, these contours appear as concentric circles. 


8. In reality, of course, the terrain surrounding any given station's transmitter 
is unlikely to be at the national “avernge.” For that reason, engineers and scientists have 
developed signal propagation models thet take into sccount the actual terrain surrounding 
any given wievision transmitter. The most widely-used propagation model is referred to as 


the “Longley-Rice” model. The Lorgiey-Rice model, now in the form of a computer 
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program, had its origins in Technical Note 101, a publication of the National Bureau of 
Standards (now the Nationrl Institute of Standards and Technology). Technical Note 101 
was issued in 1965 and is entitled “Transmission Loss Predictions for Tropospheric 
Communications Circuits.” Its authors were: P.L. Rice, A.G. Longley, K.A. Norton, and 
A.P. Borsis. The mode! has been refined over the years by U.S. Government scientists to 
take into account the availability of improved terrain dats bases and the increased 
sophistication of desktop computers. The model analyzes the terrain poimt-by-point along 
radial paths from the transmitter (usually st one-degree azimuth intervals), determines the 
nature of the obstructions, and provides a map output with indications of where particular 
field intensities are exceeded. Alternatively, the area of imerest is divided in-o a large 
number of cells and, based on the terrain from the transmitter to each ceil, the program 
determines whether the specified field intensity or greaier is found in that cell. The field 
intensity loss in strength st increasing distances from the transmitter is a function of whether 
the path is unobstructed, is generally irregular, is marked by a single prominent obstruction 
that may be either “knife edged” or rounded, or by multiple prominent obstructions 
substantially higher than the intervening terrain. Calculations take into effect the particuler 
frequency transmitted since the effect of a particular obstruction is frequency ‘pendent. The 
model also tukes into eccoumt atmospheric refractivity near the surface of the earth. 


9. The institute for Telecommmunications Sciences (TTS), located in Boulder, 
Colorado, is the chief research and engineering arm of the National Telecommunications end 
information Administration (NTIA), U.S. Department of Commerce. Upon request, ITS has 


deen providing field intensity maps, based on the Longley-Rice propagation model, for 
specific areas and television stations since early in the 1980s. 


Creation of Maps Showing Station Signal Levels 
and Locations of PrimeTime 24 Subscribers 


10. To illustrate PrimeTime 24's service patterns on a national basis, maps 
have been generated for forty-three statiors around the country. A tabulation of the stations 
mapped is included in Exhibit A. Copies of the maps are included as Exhibit B. The naps 
generated are for (1) CBS or Fox stations in each of the top 15 Defined Market Areas 
(DMAs), (2) Fifteen randomly selected stations in DMAs 17-100 (note — Miami is DMA 
16), (3) Five randomly selected stations in DMAs 101-211, (4) Three additional CBS or Fox 
affiliates in scuthern Florida, and (5} Five stations that are named plaintiffs in this case. 
Where applicable, service provided by translators, which extend a statior's coverage, is 
included together with the service provided by the “mother” station. 


11. For each station mapped, the maps show three things: (a) the station's 
traditional FCC contours (both A and B); (b) the results of a Longley-Rice analysis of the 
station's predicted signal intensity; and (c) the locations of new PrimeTime 24 subscribers 


since January 1, 1996 (those signed up through DirectTV).” Subecriber locations by 


y For the majority of maps shown, the map projection used is one that assumes equal 
distances for one degree of either latitude or longitude. Since at high or low latitudes that 
projection appears to make a circular plot elligtical, an Albers Equal Area Projection was 
used for stations in Florida and North Dekota. The use of a particular projection does not 
affect the relationship of the locations of subscribers tw the level of service because identical 


projection assumptions were made for plotting both. 
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geographic coordinates were first obtained for as many subscribers as possible. To insure 
maximum accuracy, this “geocoding” process was done only for subscribers whose addresses 
could be identified with a high level of precision. (For example, pinpointing the location of 
a subscriber is not possible when provided only a Post Office box as an address.) Then, with 
the aid of a computer program, those coordinates were employed to plot the subscriber 
locations on the maps. Comparison of the plotted subscriber locations, together with the 
depiction of those areas with signal intensity in excess of Grade B, provides a ready source 
for predicting the locations of households ineligible for delivery of network stations by direct 
broadcasting from satellite. 


12. The maps are designed to show the locations of PrimeTime 24 
subscribers who are either (a) within the predicted FCC Grade A or Grade B contours of the 
station being mapped, or (b) within the predicted Longley-Rice Grade A or Grade B signal 
intensity area for the station. 


13. Review of the maps shows that large numbers of new PrimeTime 24 
subscribers are located in areas where the relevant CBS or Fox station has predicted field 
intensity, using a Longley-Rice analysis, in excess of Grade B. Indead, as these maps show, 
PrimeTime 24 has large numbers of customers within the predicted Grade A contours of 


every station mapped. 


y These maps show only one station st a time. As a result, in a few instances there 
appear to be clusters of subscribers at the outer edge of a station's coverage area. In fact, 
these are subscribers in nearby cities — whose television stations’ coverage areas are not 
shown on the map. For example, in the map of the Toledo CBS statica, WTOL, there is a 
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14. To determine actual field intensities at PrimeTime 24 subscriber 
household locations in Dade and Broward Counties, | arranged for counsel to retain the 
iii eats tein it Ulli, Uitte & Sittin OAD © tite eames 
following a prescribed procedure. MLJ is a firm respected by professional engineers and the 
broadcasting community for its long history of competent engineering performance. | have 
known for perhaps two decades or more the engineer who actually conducted the 
measurements under my direction. 


15. Measurements were made st 100 locations randomly selected from new 
May, 1996, PrimeTime 24 subscribers in Dade and Broward Counties who received s distant 
CBS station. From a listing of 800 subscribers, every eighth entry was selected for the 100- 
location sample. At each of the 100 locations, measurements were made of the signal 
imensity of WFOR-TV, the CBS-owned station operating on Channel 4, and WSVN(TV), 
the Fox network affiliated station operating on Channel 7. In both cases, the community of 
license is Miami. 


16. The measurement procedure followed was based on that prescribed by 
the FCC in 47 CF.R. § 73.686. At the accessible road closest to the household, a mobile run 


concentration of subscribers to the north of Toledo; these subscribers live in the Detroit area, 
which, of course, hes its own local station. Similar clusters appear on the maps for 
Milwaukee (reflecting subscribers in the Chicago area); for Winston-Salem, North Caroline 
(reflecting subscribers in the Raleigh-Durham and Charlotte areas); for Cedar Rapids, lowa 
(reflecting subscribers in the Dubuque area); for Colorado Springs (reflecting subscribers in 
the Denver area); and for Columbus, Georgia (reflecting subscribers in the Atiants area). 
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for a distance of 100 feet was made with a conventional rooftop antenna elevated to 30 feet, 
while recording the station’s field intensity and storing the data in a computer. Analysis of 
the data, made with the aid of a computer program, permitted the extraction of the maximum, 
minimum, and median field intensity found, together with the standard deviation.* 


17. Results of the measurement program are provided in accompanying 
tabulations (Exhibits C and D). Maximum, minimum and median field intensities are 
provided for each location. Also shown are the standard deviations and the median field 
intensity minus the standard deviation. Median field intensity minus standard deviation is 
a measure of the least signal intensity likely to be found at the specific location of the 
household. At each of the 100 locations, measurements were made of the fie!d intensity of 
both WFOR-TV and WSVN. All 200 measurements showed median field intensity minus 
one standard deviation to be greater than Grade B. The excess of the median minus one 
standard deviation over Grade B ranged from a minimum of 2.3 times to a maximum of 
1,580 times. On average, these households received a signal 74 times stronger than the 
Grade B minimum for WFOR-TV, and 69 times stronger than the Grade B minimum for 
WSVN. Of the 100 locations tested, 95 received 2 signal of at least Grade A intensity from 
WFOR-TV, and 99 received a signal of at least Grade A intensity from WSVN. 


I declare under penalty of perjury that the foregoing is true and correct to the 
best of my knowledge. 


sd Standard deviation is a statistical concept providing a measure of the variability of 
the data. In mathematical terms, it is the square root of the arithmetic average of the squares 
of the deviation from the mean (average) of the data collected. 
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Executed on March 8, 1997. 


CBS _or FOX STATIONS IN TOP 15 MAREETS 


1. 


WCBS, Channel 2, New York, NY (CBS) 

KTTV, Channel 11, Los Angeles (Fox) 

WBBM, Channel 2, Chicago (CBS) 

WIXF, Channel 29, Philadelphia (Fox) 

KTVU, Channel 2, San Francisco-Oakland, CA (Fox) 
WBZ, Channel 4, Boston, MA (CBS) 

WITG, Channel 5, Washington, D.C. (Fox) 
KTVT, Channel 11, Dallas-Fort Worth (CBS) 
WIBK, Channel 2, Detroit, MI (Fox) 

WGNX, Channel 46, Atlanta, GA (CBS) 

KRIV, Channel 26, Houston, TX (Fox) 

KSTW, Channel 11, Seattle, WA (CBS) 

WJW, Channel 8, Cleveland, OH (Fox) 

weco, Channel 4, Minneapolis-St. Paul (CBS) 


WIVT, Channel 13, St. Petersburg-Tampa (Fox) 
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15 RANDOMLY CHOSEN STATIONS IN MAREETS 17-100 
, Channel 2, st. Louis, MO (Fox) 
, Channel 8, San Diego, CA (CBS) 
, Channel 6, Milwaukee, WI (Fox) 


, Channel 2, Salt Lake City (CBS) 


KTVI 
KFMB 
WITI 
KUTV 
5S. WVUE, Channel 8, New Orleans, LA (Fox) 
WrMy, Channel 2, Greensboro-Winston-Salem (CBS) 
WBRC, Channel 6, Birmingham, AL (Fox) 
WOWK, Channel 13, Charleston-Huntington, WV (CBS) 
WALA, Channel 10, Mobile-Pensacola, AL (Fox) 
10. WTOL, Channel 11, Toledo, O8 (CBS) 
11. WDKY, Channel 56, Lexington, KY (Fox) 
KOLR, Channel 10, Springfield, MO (CBS) 
WZDX, Channel 54, Huntsville, AL - Decatur, FL (Fox) 
14. KGAN, Channel 2, Cedar Rapids-Waterloo (CBS) 
KKTV 


18. , Channel 11, Colorado Springs-Pueblo, CO (CBS) 
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S_RANDOMLY CHOSEN STATIONS IN MARKETS 101-211 
1. WFXG, Channel 54, Augusta, GA (Fox) 

2. WRBL, Channel 3, Columbus, GA (CBS) 

3. KXMC, Channel 13, Minot-Bismarck, ND (CBS) 
4. KIDY, Channel 6, San Angelo, TX (Fox) 


5S. WBKB, Channel 11, Alpena, MI (CBS) 


ADDITIONAL STATIONS 
1. WSVN, Channel 7, Miami, FL (Fox) 
2. WPEC, Channel 12, West Pale Beach, FL (CBS) 


3. WFLX, Channel 29, West Palm Beach, FL (Fox) 


MAMED PLAINTIFF STATIONS 
1. WOXT, Channel 4, Jacksonville, FL (CBS) 
2. WFOR, Channel 4, Miami, FL (CBS) 

KJEO, Channel 47, Fresno, CA (CBS) 
4. KPAX, Channel 8, Missoula, MT (CBS) 


5S. WISH, Channel 8, Indianapolis, IN (CBS) | 
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10,980 Subecribere in “A* Coverage 
13,538 Subecribers in "A"6"B" Coverage 
16,013 Su@ecsibers in FCC A&B Contours 


61.8% of Subecsbbers in FCC ASB Contours 
alec inside of “AEB” Coverage 
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—- Projection System Lat/Lon 
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New PrimeTime 24 Subscribers through DirecTV since 1/1/96 
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4030 Si.becribers in “A* Coverage 
6585 Subscribers in “A"6"B" Coverage 
6661 Subscribers in FCC A&B Contours 


97 2% of Subscribers in FCC ABB Contours 
also inside of “A"4"B" Coverage 
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4034 Subscribers in ‘A’ Coverage 
5100 Subscribers in “A"&"B" Coverage 
4088 Subscribers in FCC A&B Contours 


85.2% of Subecribers in FCC A&B Contours 
also inside of “A"4"B* Coverage 
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New PrimeTime 24 Subscribers through DirecTV since 1/1/96 


5795 Subscribers in “A° Coverage 


8002 Subecribers in °A"4°B" Coverage 
10,231 Subecribers in FCC A&B Contours 
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alec inside of “A"4"B° Coverage 
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5102 Subecribers in "A" Coverage 
7595 Subecribers in “A"6"B" Coverage 
8041 Subscribers in FCC A&B Contours 


90.6% of Subscribers in FCC A&B Contours 
also inside of “A"4"B" Coverage 
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3475 Subscribers in "A" Coverage 
5627 Subecribers in “A°4"B" Coverage 
5978 Subecribers in FCC A&B Contours 


93.3% of Subscribers in FCC A&B Contours 
also inside of “A"4"B" Coverage 
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| WGNX; Atlanta, GA New PrimeTime 24 Subscribers through DirecTV since 1/1/96 b 


8655 Subecribers in “A” Coverage 
9717 Subscribers in *A’4°S" Coverage 
10,115 Subecribers in FCC A&B Contours 
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6393 Subecribers in "A* Coverage 
6655 Subscribers in "A"4°B" Coverage 
6369 Subscribers FCC A&B Contours 


99.6% of Subscribers in FCC A&B Contours 
also inside of “A"&"B" Coverage 
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A CBS Affiliate 
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1583 Subscribers in "A" Coverage 
2537 Subscribers in “A"&°B" Coverage 
2957 Subscribers in FCC A&B Contours 


83.0% of Subscribers in FCC A&B Contours 
also inside of “A"&"B" Coverage 


*“A* and °B* Signal Coverage: Longley/Rice 
Projection System: Lat/Lon 


| 
| 


New PrimeTime 24 Subscribers through DirecTV since 1/1/96 


A CBS Affiliate 


[a 
WCCO: Minneapolis-St. Paul. MN 


3699 Subscribers in “A* Coverage 


5530 Subscribers in “A"&"B" Coverage 
5421 Subscribers in FCC A&B Contours 
92.0% of Subscribers in FCC A&B Contours 


also inside of “A"&"B" Coverage 


5071 Subscribers in “A" Coverage 
6798 Subecribers in “A°&"B" Coverage 
6913 Subscribers in FCC A&B Contours 


97.4% of Subscribers in FCC A&B Contours 
also inside of “A"4"8" Coverage 
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3200 Subscribers in “A* Coverage 
3702 Subscribers in “A"6"B" Coverage 
4810 Subscribers in FCC ABB Contours 


77.2% of Subscribers in FCC ABB Contours 
alec naide of “A°4°B" Coverage 
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A FOX Affiliate 


1067 Subscribers in "A" Coverage 
2732 Subscribers in “A"&"B" Coverage 
3077 Subscribers in FCC A&B Contours 


768 


84.9% of Subscribers in FCC A&B Contours 
also inside of “A"&"B" Coverage 


“A” and “B" Signal Coverage: Longley/Rice 
Projection System: Lat/Lon 


J 


New PrimeTime 24 Subscribers through DirecTV since 1/1/96 | 
i 


Teton 


2632 Subscribers in *A" Coverage 
3270 Subscribers in "A*&"B" Coverage 
3462 Subscribers in FCC A&B Contours 


91.2% of Subscribers in FCC A&B Contours 
also inside of “A"&"B" Coverage 


“A* and “6” Signal Coverage: Longley/Rice === 
Projection Systern: Lat/Lon 


306 


BIL 


! WVUE: New ans. LA | New PrimeTime 24 Subscribers through DirecTV since 1/1/96 
A FOX Affiliate | : 


- 


1415 Subscribers in "A" Coverage 
2024 Subscribers in “A"&"B" Coverage 
1908 Subscribers in FCC A&B Contours 


98.4% of Subscribers in FCC A&B Contours 
also inside of “A"4"B" Coverage 


*A* and “B” Signal Coverage: Longley/Rice 
Projection System: Lat/Lon 


ae 


168 


Key 
We “A= Signal Coverage Area 
“B* Signal Coverage Area 
[_] County Boundary 
[[] state Boundary 


4690 Subscribers in "A" Coverage . 


10,504 Subscribers in “A"&"B" Coverage 
11,752 Subscribers in FCC A&B Contours 


87.8% of Subscribers in FCC A&B Contours 
also inside of “A"&"B" Coverage 


*A* and “B" Signal Coverage: Longley/Rice 
Projection System: Lat/Lon 


C 


$77 


GIS 


. I : 
j WBRC: Birmingham, AL | | New PrimeTime 24 Subscribers through DirecTV since 1/1/96 [~ 


—— 


— 


2640 Subscribers in A" Coverage 


3625 Subscribers in “A"&"B" Coverage 
4137 Subscribers in FCC A&B Contours 


82.4% of Suiuscribers in FCC A&B Contours 
aiso inside of “A"4"B" Coverage 


*A* and “B* Signal Coverage: Longley/Rice 


ee 


| 


A CBS Affiliate 


also inside of “A"4"B" Coverage 


i New PrimeTime 24 Subscribers through DirecTV since 1/16 | 


1708 Subscribers in “A"6°B" Coverage 
2435 Subscribers in FCC A&B Contours 


963 Subscribers in "A* Coverage 
69.5% of Subscribers in FCC A&B Contours 


| 


¥77 


‘ LL ST - ge - Oe Se > 


900 


WALA: Mobile-i’ensacola New PrimeTime 24 Subscribers through DirecTV since 1/1/96 | 
A FOX Affiliate 


also inekie of “A"4"B" Coverage 


Scrat comme PN 


*A* and “B" Signal Coverage: Longiey/Fice 
Projection System: Lai/Lon 


=e 


WTOL: Toledo, OH 
| 


| New PrimeTime 24 Subscribers through DirecTV since 1/1/96 


Key 
ys iad? A “B* Signal Coverage Area 
J z ’ “a 
4 F “ee A” Signal Coverage Area 
* €: [j County Boundary 
: Pa [7] state Boundary 
me - PrimeTime 24 Customer 
" ass . nie , C] FCC Predicted Contours 
.* . mee 2 . tt 
fh x Pegs Sets he 
: | ae ies | 
‘ :- °° . oe? oe 
‘ oe . *e.° }- w * ‘ -" « 
» . - Save 
$ 


| 
7 o , ~ 
. ‘ ° i? *. ’ . 
"tee . 
ee ee I eee ; 
yf" Tee . re mal * °*-* ? on 
’ a "fe? . “ >}. © oe " ™ 
rd ° P Pood *s rowy ad $ 
t 5 tg - -* y 
. , a ; 1897 Subscribers in “A* Coverage 
7. . . . 
= * . ‘ 
ies . & 3832 Subscribers in "A"&"B" Coverage 
of rn 3333 Subscribers FCC A&B Contours 
95.7% of Subscribers in FCC A&B Contours 
> also inside of “A"&"B" Coverage 
f ” 
é 


*A* and “B* Signal Coverage: | ngley/Rice 
Projection System: Lat/Lon 


70 o— 


L 


WDKY: Lexington. KY 


— 


A FOX Affiliate 


New PrimeTime 24 Subscribers through DirecTV since 1/1/96 


DQ 


Key 


2020 Subscribers in "A" Coverage 
2604 Subscribers in “A"&"B” Coverage 


QO - 


2953 Subscribers in FCC A&B Contours 


82.8% of Subscribers in FCC A&B Contours 
also inside of “A"&"B" Coverage 


"A" and “B" Signal Coverage: Longley/Rice 
Projection System: Lat/Lon 


| New PrimeTime 24 Subscribers through DirecTV since 1/1/96 


L 


Key 
G2 “B Signal Coverage 
“A* Signal Coverage 
[_] County Boundary 
(CJ) suite Boundary 
* PrimeTime 24 Customer 


[_] PCC Predicted Contours 


610 Subscribers in "A" Coverage 
926 Subscribers in “A"&"B" Coverage 


704 Subscribers FCC A&B Contours 
55.4% of Subscribers in FCC A&B Contours 


also inside of “A"&"B" Coverage 


“A* and “B" Signal Coverage: 


4 


WZDX: Huntsville. AL 


A FOX Affiliate 


New PrimeTime 24 Subscribers through DirecTV since 1/1/96 


1340 Subscribers in "A" Coverage 
1672 Subscribers in “A"&"B" Coverage 
2605 Subscribers in FCC A&B Contours 


59.8% of Subscribers in FCC A&B Contours 
also inside of “A"4&"B" Coverage 


“A" and “B* Signal Coverage: Longley/Rice 
Projection System: Lat/Lon 


—. 


£0 


New PrimeTime 24 Subscribers through DirecTV since 1/1/96 


bee oe 


475 Subscribers in "A" Coverage 
1173 Subscribers in "A"4°B" Coverage 
1362 Subscribers in FCC A&B Contours 


81.2% of Subscribers in FCC A&B Contours 
also inside of “A"4"B" Coverage 


“A* and “B" Signal Coverage: Longley/Rice 
Projection System: Lat/Lon 


i 
| 
| 
/ 
| 


906 


Wb 


|New PrimeTime 24 Subscribers through DirecTV since 1/1/96 | 


1153 Subscribers in "A" Coverage 


2250 Subscribers in “A"8"B" Coverage 
4030 Subscribers in FCC A&B Contours 


52.5% of Subscribers in FCC ASB Contours 
also inside of “A" and “B" Coverage 


"“A* and “B” Signal Coverage: Longiey/Fice 
Projection System: Lat/Lon 


=—s. 


| New PrimeTime 24 Subscribers through DirecTV since 1/1/96 | 


GA 
A FOX Affiliate 


WEXG: Avegu 


L 


‘ 


1330 Subscribers in "A" Coverage 


1954 Subscribers in “A"&"B" Coverage 


also inside of "A"&"B" Coverage 


1725 Subscribers in FCC A&B Contours 
89.0% of Subscribers in FCC A&B Contours 


907 


07 


Key 


vA 
TY since 1/1/96 


irec 


Signal Coverage Area 


PrimeTime 24 Customer 


UV, 


| New PrimeTime 24 Subscribers through D 


olumbus, GA 


C 


A CBS Affiliate 


WRBL 


824 Subscribers in “A* 


2925 Subscribers in “A"&"B* 


74.3% of Subscribers in FCC A&B Contours 
also inside of “A"&"B" Coverage 


——— 


— 
—_—_—SS 


KXMC: Minot-Bismark, ND 
A CBS Afffiliate 


| | New PrimeTime 24 Subscribers through DirecTV since 1/1/96 


Key 
= ~B™ Signal Coverage Area 


“A” Signal Coverage Area 


[] County Boundary 
[LJ state Boundary 


* PrimeTime 24 Customer 


[[] FCC Projected Contours 


437 Subscribers in “A” Coverage 


552 Subscribers in "A"&"B" Coverage 


608 Subscribers in FCC A&B Contours 


84.7% of Subscribers in FCC A&B Contours 


also inside of “A"&"B" Coverage 


a 
“A” and “B* Signal Coverage: 
Projection System: Albers US 


606 
j 


mr 


O16 


—- 


9/0 


KIDY: San Angelo, TX 


A FOX Affiliate 


i New PrimeTime 24 Subscribers through DirecTV since 1/1/96 


Key 


451 Subscribers in "A" Coverage 


504 Subscribers in "A"&"B" Coverage 
478 Subscribers in FCC A&B Contours 


95.6% of Subscribers in FCC A&B Contours 
also inside of “A"&"B" Coverage 


“A” and “B" Signal Coverage: Longley/Rice 
Projection System: Lat/Lon 


— —— a 


— — 


ilies _ 


WBKB: Alpena, MI 
A CBS Affiliate 


412 Subscribers in “A* Coverage 
656 Subscribers in “A"&"B" Coverage 
716 Subscribers in FCC A&B Contours 


86.2% of Subscribers in FOC A&B Contours 
also inside of “A"&"B" Coverage 


“A* and “B” Signal Coverage: Longley/Rice 
Projection System: Lat/Lon 


Ades 
———— 


o_o 


— 


WSVN: Miami, FL 
A FOX Affiliate 


“B” Signal Coverage Area 


; a3 “A” Signal Coverage Area 


a 


Z [j County Boundary 


PameTime 24 Custome: 


7422 Subscribers in "A" Coverage 
8917 Subscribers in “A"8"B" Coverage 
8776 Subscribers in FCC A&B Contours 


100% of Subscribers in FOC A&B Contours 
also inside of “A"4"B" Coverage 


-W 
A CBS Affiliate 


\\. 
N 


, 


L16 


New PrimeTime 24 Subscribers through DirecTV since 1/1/96 


e a 


6624 Subscribers in "A" Coverage 


8790 Subscribers in “A"4"B" Coverage 
8417 Subscribers in FCC A&B Contours 


100% of Subscribers in FCC A&B Contours 
also inside of “A"4"B" Coverage 


7/9 


[ 


FLX: West Palm Beach. FL 
A FOX Affiliate 


<< 


BZ “B” Signal Coverage Area 


“A” Signal Coverage Area 


[] County Boundary 


* PrimeTime 24 Customer 


[] PCC Predicted Contours 


9896 Subscribers in “A* Coverage 
10,309 Subscriber in “A"&"B* Coverage 


9138 Subecribers in FCC A&B Contours 


100% of Subscribers in FCC A&B Contours 
also inside of “A"&"B" Coverage 


A CBS Affiliate 


; WSXT: Jacksonville. FL 


1791 Subscribers in "A" Coverage 
2805 Subscribers in “A"&"B" Coverage 
2906 Subscribers in FCC A&B Contours 


95.1% of Subscribers in FCC A&B Contours 
also inside of “A"&"B" Coverage 


“A" and “B° Signal Coverage: 
Projection System: Albers US 


S LIGInxg 


F/, 


1/1/96 


Key 


since 


Signal! Coverage Area 


~-—— 
irecTV 


\ \ WN 


‘ 
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wy 
ANY 
\\ 


New PrimeTime 24 Subscribers through D 


a Yh 
AA) ¥\ \ \ ww 
\ \ \ AN 

‘\ \ he) 

‘\ \s Wh 


yy @ 


L 


42 
E| 2 
= 5 
27 
= 
~ 
ma 


WEOR 


AN \ 
AA ‘ 


Coverage Area 


Signal 


"A 


XA. 


m 


ANN 
\\\y 


4 


\\ 
\ 


ounty Boundary 


Cc 


‘ 


\\ 


Customei 


PrimeTime 24 


AY 


[] FCC Predicted Contours 


ak 


Walia 


FCC A&B Contours 


8730 Subscribers 


_ + ————ae ee 


1720 Subscribers in “A* Coverage 
1954 Subscribers in “A°&"B" Coverage 


1473 Subscribers in FCC A&B Contours 


79.0% of Subscribers in FCC A&B Contours 
also inside of “A"&"B" Coverage 


“A’ and “B* Signal Coverage: Longley/Rice 
Projection System: Lat/Lon 


VF 


KPAX: Missoula, MT New PrimeTime 24 Subscribers through DirecTV since 1/1/96 
A CBS Affiliate 


1714 Subscribers in "A" Coverage 
2085 Subecribers in “A"&°B" Coverage 


2418 Subecribers in FCC A&B Contours 


86.2% of Subecribers in FCC A&B Contours 
also inside of “A"4"B" Coverage 


*“A* and “B” Signal Coverage: Longleyw/Fice 
Projection System: Lat/Lon 
abe a 


ss eS 


316 


— 


616 


ss 


WISH: Ind lis. IN _I 
| New PrimeTime 24 Subscribers through DirecTV since 1/1/96 
A CBS Affiliate | 
» 
= 
Tt 
“) &. ' \ 
e. : 
4 4 * 7 6744 Subscribers in "A" Coverage 
, a! 8779 Subscribers in “A°&"B" Covernge 
* 9140 Subscribers in FCC A&B Contours 
Bi . ;. 91.7% of Subscribers in FCC A&B Contours 
nS  - y aiso inside of "A°&"B" Coverage 
“ie *.* eo « .* 4 “A* and “8” Signal Coverage: 
ec | - a Lat 
— ” Mar 
7 ‘ . * 
e ” 7 . « 
+. f Ss ss 


EXHIBIT C 


Sheet | of 4 
MEASURED FIELD INTENSITY 
WFOR-TV, CHANNEL 4, MIAMI, FLORIDA 
Field intensity 
Number tomeen (Bu) | (abu (4Bu) (4B) (4Bu) 
647 | 13613 SW 187th Se us 70.8 169 4 128 
183 | 14435 SW 79th St 72.2 644 69.5 1.0 685 
247 | 11376 SW 73rd Ter. 78.4 11.0 732 0.9 143 
95 | 6741 SW 105th PL 73.1 69.5 72.8 0.9 19 
$83 | 13971 SW 25h Se 78.6 1.6 76.1 1.0 75.1 
479 | «14337 SW Sist Se 73 70.9 13. 0.9 74.6 
$51 | 1994 SW 142nd Se 93 2.6 77.0 0.9 %6.1 
599 =| 20941 SW 122nd PL 70.8 64.5 68.8 09 679 
407 «=| :17821 SW 84th Ave. 732 08 72.0 13 70.7 
783 | 17802 SW 107th Ape 5 726 64.7 3 16 67.7 
231 | 19921 SW 104m Ce T2.4 673 70.7 0.7 70.0 
31 | LISS SW LIT 70.7 09 675 09 66.6 
375 | 11067 SW 138m PL. 3 4 72.0 06 71.4 
23 | «119599 SW 75m Se 62 70.8 3 0.7 34 
683 | 11222 SW 1000 Ave. 13.4 70.9 14.0 0.3 3.3 
799 | 9901 73rd Ave. 78.7 3 13.4 17 9 
679 | 4203 Monserrase St. “7 93 12.8 0.7 $2.1 
47 | 3247 Oak Ave. 816 42 78.8 14 714 
343 | 2803 Coral Wey 46 $4.9 78.5 4s 740 
167 | 1529 Palermo us 6.3 #2.0 LA 80.6 
$99 | 2540 SW 780 Ave. 81.5 3 72.8 LA 14 
655 | 2333 Brickell Ave. Apt 1816 83.4 70.1 $13 32 78.1 
207 | 4567 Pom Ave. 88.3 13.7 83.7 16 $2.1 
39 | 2940 NW 18th Ave. 87.9 608 80.1 8 63 
61S | 3261NW Sist Ter. 13.8 s18 $7.0 1! 85.9 


* Median minus Standard | evianoe 


EXHIBIT C 


Sheet 2 of 4 
MEASURED FIELD INTENSITY 
WFOR-TV, CHANNEL 4, MIAMI, FLORIDA 
Field intensity 
Address 

2277 NW 8ist Ter. 93.8 83.4 

6995 NW 21s Ave. 932 87.3 

5523 NW 21st St 932 87.6 

1232 NW SS Se. 912 83.5 

944 NW 49m Sc 89.4 &2.9 

535 NW 48th Sc 90.0 83.2 

5600 NE 6c Ave. 89.6 83.6 

780 NE 69th St. Ape. 1109 954 us) 

4944 Le Jeune Rd 95.1 62.6 

2520 NW 36ch Se. 88.1 774 

1852 NW 43rd Sc 92.1 44 

7280 McNab Road #20220 79.4 724 

71 11162 Lakeview Dr. 80.9 74.0 

$67 1971 Lyons Rd. Age 105 812 734 

63 6731 NW 61s Ave. 79.3 74.0 
423 5281 NE 19 Ave. 77.0 #.1 743 1.3 73.0 
ist 2442 NE 26h St 78.3 70.0 73.3 16 71.7 
519 3204 NE 7 PL Ax | &2.4 622 76.1 44 71.7 
239 4631 NE 3rd Ave. u) 79 82.0 40.8 812 
215 5460 NW 38h Se “45 822 i4 808 
351 4561 Powerline Ra. #135 8746 78.0 6 13 83.3 
711 4561 Powerline Ra. #201 874 6 13 83.3 
767 4631 NW 33rd Ave. 87.8 1.5 85.8 0.9 tag 
7 9793 NW 45@ Sc 83.5 77.7 S14 0.9 80.5 
884 732 bat 2.9 si4 


10781 Lago Wellsety Dr. 
wus Standard Devisnios 


EXHIBIT C 


Sheet 3 of 4 
MEASURED FIELD INTENSITY 
WFOR-TV, CHANNEL 4, MIAMI, FLORIDA 
Field Intensity 
Location Maximum | Minimum | Median io. Adjusted® 

Number Acie (dBu) (4Bu | (dBu) | (4B) (dBu) 
751 | 2790 SW 139th Ave. $8.4 79.1 84.7 18 $2.9 
279 | $100 SW 130th Ave. 73.1 66.4 12 0.9 70.3 
287 | 1891 NW 162nd Ave. 92.6 88.1 90.2 14 88.8 
359 | 16060 La Costa Dr. 96.4 91.0 94.7 0.9 93.8 
$3$ | 2370 Poinsema Ct 100.7 94.9 98.6 0.9 97.7 
263 2940 W. Missionwood Ct 93.1 $3.8 89.5 23 872 
743 | 6836 SW 16h Cu 113.3 107.8 111.4 0.9 110.5 
735 2130 SW 67th Way 118.6 1122 116.3 0.9 115.4 
671 631 SW S6th Ter. 113.7 106.2 110.9 12 109.7 
199 6032 Pierce St. 110.8 103.7 108.4 1.4 107.0 
$03 1001 Hillcrest Se. 113.0 107.0 111.1 0.9 110.2 
487 | 4020 Buchanan St. 101.4 94.1 98.9 1.8 97.1 
303 2123 N 32nd Cu 100.3 95.5 98.7 0.5. 982 
335 | 2414 Gloria Lane 113.0 109.5 111.7 0.7 111.0 
87 | 2118 Tyler St 97.0 89.6 92.9 16 91.3 
271 | 480 NW 94h Ter. #1A 90.9 84.5 $9.5 0.8 88.7 
383 1145 NW S8th Ave. 90.4 84.7 83.1 0.8 87.3 
1s 1194 N Seas Rd. 7 89.6 $2.6 86.5 1.1 85.4 
119 875 N Seuss Rd. 7 90.7 85.0 88.2 0.9 87.3 
135 1821 SW 36th Ave. #1 95.7 90.7 94.0 0.5 93.5 
687 2443 SW 42nd Ter. 95.0 89.9 92.8 0.8 92.0 
143 700 SW 34 Se 92.3 8$2 89.2 1.3 87.9 
471 456 NW 9h Avs. 103.3 63.6 98.2 $3 92.9 
327 | 3000 Riomar St. Apt. 306 85.7 62.7 80.7 34 14 
223 2805 E Oakland Park Bivd. 80.7 48.8 73.1 4.1 71.0 


Standard 

Location Maximum | Minimum | Medien | Deviation | Adjusted® 
Number Adies (uy) | @& | @ | @ | @y 
791 | 2805 EOekiend Prk Bld Agt’3 | 80.7 48.8 75.1 4.1 71.0 
721 2805 E Oakiend Park Bivd. 80.7 7$.1 4.1 71.0 
103 | 2736 N Andrews 844 759 81.9 1.0 80.9 
S11 | 2736.N. Andrews #141 844 759 81.9 1.0 80.9 
199 | $55 W Oekiend Park Bivd. £28 725 93 Ls 73 
319 | SS7S NW 79h Ave. 84.0 75.0 81.5 13 80.2 
191 | 2676 W 70m PI 99.2 81.0 $7.1 12 85.9 
7399 =| 18010 NW 79m Ave. 94.6 874 92.3 13 ” 91.0 
77S | 3410 NW 195 Ter. 114.1 1052 | 111 0.9 110.2 
703 | 2941 NW 211 ST. 97.2 914 96.0 0.6 95.4 
453 | 2125 NE 1908 Ter. 108.8 100s | 105.7 12 104.5 
25$ | 479. NE 210th Circle Ter. 97.6 913 95.0 1 93.9 
639 | 3930 NW 179m Se 110.1 1028 | 1073 12 106.1 
79 «=| 1S880NW3TR 104.6 96.0 100.9 12 99.7 
447 =| 1297S NW 16h Ave. # GET 101.3 952 9.2 09 98.3 
127 | 26580 SW 127 Ave. 674 614 64.7 1.1 63.6 
S75 | 11930 SW 1878 Se. 68.6 623 66.5 1.0 65.5 
727 | 10699 NE 10h Ce 944 99.2 92.6 0.7 91.9 
S$ | 2000 Towerside Ter. #2106 96.2 62 88.2 05 87.7 
295 | 11921 NB 12h Ave. 9256 932 6 87.7 3.1 84.6 
463 =| 1855 NB 1210 St Age 16 97.0 n3 91.7 5.0 86.7 
631 | 13205 Coronado Ter. 95.7 #22 996 2.0 874 
111 | 1995 NB 1390 94 93.8 1.7 09 96.8 
495 =| 1645 NE 79a & 105.5 994 103.8 08 103.0 
|__ 623 | 4023 SW 1s & Age E210 $3.2 114 81.1 0.9 90.1 


EXHIBIT D 


Sheet | of 4 
MEASURED FIELD INTENSITY 
WSVN, CHANNEL 7, MIAMI, FLORIDA 
Field Intensity 

Number Attu @) | a | @ | @& | @ 
647 | 13613 SW 187th Se. 86.4 81.2 $3.8 0.6 83.2 
183 | 14435 SW 79m St 96.6 78 81.9 13 80.6 
247 | 11376 SW 73rd Ter. $8.4 81.5 852 Ll $4.1 
95 | 6741 SW 105th PL $9.6 $3.0 86.5 09 85.6 
$83 | 13971 SW 25th St. 91.1 84.6 88.3 0.9 87.4 
479 | 14337 SW Sit Se 2.1 72.1 78.6 14 72 
$51 | 1994. SW 142nd St. 90.8 $4.0 88.0 0.9 87.1 
$99 | 20941 SW 122ad PL 96.5 798 83.3 0.8 82.5 
407 ‘|: 17821 SW 84th Ave. $8.4 16.1 83.5 L4 £2.1 
783 | 17802 SW 107th Ape $ $7.5 $1.1 84.9 12 $3.7 
231 | 19921 SW 104 Cx 93 9.0 732 19 733 
31 | 11368 SW 117 852 79.0 $2.1 Ll 81.0 
375 | 11067 SW 138 PL $8.2 #2.1 83.4 0.8 $4.6 
23 «| 11999 SW 75h Se 99.4 2.1 86.0 08 8.2 
683 | 11222 SW 1008 Ave. 992 90.8 85.9 12 84.7 
799 | 9501 73rd Ave. 91.5 4.9 88.3 0.9 87.4 
679 | 4203 Monserrate St. 93.3 83.4 99.5 1.0 88.5 
47 ‘| 3247 Oak Ave. 973 87.1 91.8 19 99.9 
343 | 2803 Coral Way 48 873 91.4 08 90.6 
167 | 1529 Palermo 95.4 87.5 92.1 14 90.7 
$99 | 2540 SW 70h Ave. 99.0 99.4 94.7 16 93.1 
655 | 2333 Brickell Ave. Apt. 1816 99.0 $3.9 79.8 $7 74.1 
207 | 4567 Pom Ave. 103.6 93.0 91.7 2.0 95.7 
39 | 2940 NW 180 Ave. 972 $22 $8.2 66 816 
615 | 3261NW Sis Ter. 103.6 95.8 100.4 08 99.6 


* Median minus Standard Deviation 


EXHIBIT D 


Sheet 2 of 4 
MEASURED FIELD INTENSITY 
WSVN, CHANNEL 7, MIAMI, FLORIDA 
Field intensity 

Number Adin (eu) | @u | uy) | @& | y) 
431 | 2277 NW 8ist Ter. 1082 | 99.7 104.4 16 102.8 
527 | 6995 NW 21st Ave. 1026 | 95.7 99.0 0.9 98.1 
175 | $523 NW 2istSe 1046 | 978 100.4 1.0 99.4 
39) | 1232 NW S5th St. 1065 | 992 102.8 1.0 101.8 
$43 | 944 NW 49th St. 1029 | 995 978 44 93.4 
439 | S35 NW 48th St. 101.0 | 954 98.9 1.0 979 
415 | $600 NE 6th Ave. 96.0 $3.9 91. 2.0 $9.5 
367 | 780 NE 69th St. Apt 1109 14s | 974 100.8 4 99.5 
399 | 4944 Le Joune Rd. 16.0 $14 678 4s 633 

311 | 2520 NW 36eh Se 99.6 94.0 972 0.6 
69s | 1852 NW 43rd Se. 103 | 933 96.9 1.0 95.9 
607 | 7280 McNab Road #20220 93.1 96.0 99.3 09 $8.4 
71 | 11162 Lakeview Dr. 90.3 $3.5 $72 0.9 $6.3 
$67 | 1971 Lyons Rd. Apt. 105 91.7 $4.0 $3.2 1.0 $72 
63 | 6731 NW6lst Ave. 92.1 85.8 996 0s 88.8 
423 | $281 NE 19th Ave. O15 90.7 85.8 2.0 $3.8 
151 | 2442 NE 26eh Se 93.1 78.8 96.1 26 $3.5 
$19 | 3206 NE 7th PL Age. 1 94.8 $1.5 85.8 63 795 
299 | 4631 NE 3rd Ave. 96.5 902 93.6 0s 92.8 
215 | S460 NW 38ch Se 975 90.2 94.5 13 93.2 
351 | 4361 Powerline Rd. #135 97.0 90.2 94.3 09 93.4 
711 | 4561 Powerline Rd. #201 97.0 90.2 3 09 93.4 
767 | 4631 NW 33rd Ave. 99.1 922 96.2 08 95.4 
1 | 9799 NW4sa Se 99.0 92.1 95.5 09 94.6 
|_ 3 1c Lago Wellsely Dr. 7.1 $18 91.1 36 87.5 


925 


Sheet 3 of 4 
MEASURED FIELD INTENSITY 
WSVN, CHANNEL 7, MIAMI, FLORIDA 
Field intensity 
Location Maximnum | Minimum | Medien eeree Adjusted® 
Number Adius (@u) | @e | @) | @ | @y 
751 | 2790 SW'139th Ave. 91.4 15.6 83.8 22 $3.6 
279 | $100 SW 130th Ave. $2.7 73.7 78.5 19 164 
287 | 1891 NW 162ad Ave. 105.4 99.6 102.4 09 101.5 
359 | 16060 Le Come Dr. 108.1 98.8 104.1 1s 102.3 
535 | 2370 Poinseua Cu. 109.7 | 1031 | 1065 08 105.7 
263 | 2940 W. Missioawood Ct. 112.5 103.1 | 1085 LA 107.1 
743 | 6836 SW 16h Cz 106.5 79 | 1033 ls 101.7 
735 | 2130 SW 67th Way 102.5 95.3 92 | o9 98.3 
671 | 631 SW S6h Ter. us2 | 1063 | 114 17 109.7 
199 | 6032 Pierce St. u74 | 102 | 1139 1.0 1129 
$03 | 1001 Hillerest Se | 133 | 1066 | 1094 14 | 1080 
487 | 4020 Buchanan St. 166 | 10805 | 1139 13 1126 
303 | 2123 N32ad a 120 | 1058 | 1093 0.7 ees | 
335 | 2414 Gloria Lane uss | 1033 | 1122 Ls 110.7 
87 | 2118 Tyter 1.1 | ses | se | 24 | 101s 
271 | 480 NW 94c Ter. #1A 98.9 902 94.6 09 93.7 
383 | 1145 NW Sh Ave. 99.6 93.4 972 0.7 96.5 
1S | 1194 N See R47 1s | 950 98.3 09 974 
119 | S75 N Same RA 7 100.8 95.0 94 Tr 6.3 
135 | 1821 SW 36h Ave. #1 1067 | 1008 | 1039 06 103.3 
687 | 2443 SW 42nd Ter. 104.7 97.9 101.4 13 100.1 
143 | 700 SW 34m Se 108.3 1003 | 103.7 17 102.0 
471 | 4S6NW 9m Ave. $8.4 56.7 816 $4 76.0 
327 | 3000 Riomer St. Apt. 306 90.6 68.2 as.9 T 34 225 
[_223 _| 2005 E Onkiand Park Biv. 88.5 144 uo | 25 81.5 


Sheet 4 of 4 
MEASURED FIELD INTENSITY 
WSVN, CHANNEL 7, MIAMI, FLORIDA 
Field Intensity 

Number Adios (Bu) | (Bu | @y | we | (ay) 
2805 E Oukiend Prk BivdAgt3 | $8.5 144 94.0 25 81.5 

2805 E Oakland Park Bivd. 82.5 144 $4.0 25 81.5 

2736 N Andrews 38 | 864 92.2 17 90.5 

2736 N. Andrews #141 95.8 86.4 918 17 90.1 

SSS W Oskiend Park Bivd. 99.1 92.3 95.9 0.8 95.1 

5575 NW 79th Ave. 93.4 sis) |. sai 0.1 $8.0 

2476 W 70th Pi 81.1 752 7.1 0.8 713 
18010 NW 79th Ave. 100.8 933 96.5 LA 95.1 
3410 NW 195th Ter. 127 | 1064 | 110! 08 109.3 

2941 NW 211th ST. 105.9 99.7 103.1 0.7 102.4 

2125 NE 190ch Ter. 1182 | 1082 118 08 111.0 

479 NE 210th Circle Ter. 1072 | 1006 | 1008 1.0 103.8 

3930 NW 175th St uss | wes | ins 13 110.3 

15880 NW 37h C2 1176 | 1073 112.7 19 110.8 

12975 NW 16th Ave. # GET 143 | 1068 | 1109 09 110.0 
26580 SW 127% Ave. 78.0 71.3 78.7 08 149 
11990 SW 187 Se 4.9 78.8 02.6 09 81.7 
10699 NE 10m Cx 106.1 9.9 103.4 08 102.6 

2000 Towerside Ter. #2106 95.8 78.3 90.1 3.7 96.4 

11921 NB 12m Ave. #256 100.5 87.3 95.7 62 $9.5 

1855 NE 121s S Age 16 915 72.4 78.3 16 16.7 

13205 Coronado Ter. 102.9 92.8 99.5 21 974 

111 | 1995 NE 1350 9 ms | 1006 108.6 08 107.8 
495 | 1645 NE 1796 & 12s | 1053 109.5 0.7 108.8 
|_€23_| 4023 Sw 150 m Ape E210 1002 | 1046 108.1 09 107.2 


By Bos SHA 


(LL STUMERS GET LOCAL 
(“HANNELS FREE WITH EVERY DSS 


BUILEIN DSS LOCAL CHANNEL COMPATIBILITY IS YOUR OPPORTUNITY 


oes the following sound 
familiar? A customer 
(probably the most recent 
one you spoke with) says, 
“How do | continue to get 
my local TV stations if | buy 
a DSS?" The fact is, local compatibility is 
sull a source of confusion and concern 
for most consumers. Of course, you 
know that all they have to do is plug a 
modern antenna in the connection on 
the back of every DSS receiver, then 
simply push a button thats on every 
DSS remote control to switch between 
DSS channels and local channels. And, 
of course, you've explained this easy 
built-in feature to customers time and 
tume again. Many times you see them 
nod with understanding, but you can 
see in their eyes that they're skeptical. 
Heres why and how to overcome it. 


ANTENNA PHOBIA! 

First, understand that the customer you 
were talking to probably has been a 
cable TV subscriber for a long time. 
And theres a good possibility that the 
last time they watched TV from an 
artenna was back when Jimmy Carter 
was president. Or worse, it was using 
the rabbit ears that came with the TV 
set. Needless to say, its understandable 
that they'd be skeptical about going 
back to an old antenna for local channel 
reception. 


THAT WAS THEN. 

THIS IS NOW. 

What consumers dont undersiand is 
that antenna technology has improved 
dramatically over the years and TV 
stations signals are stronger than ever 
Todays antennas (you probably sell 
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them in your store) are capable of 
bringing in a high quality signal for just 
about every urban or suburban home- 
owner. And it will almost always be a 
clearer, more stable, and more reliable 
signal than cable TV! This positive DSS 
selling point provides you with yet anoth- 
ef Opportunity tO Maximize customer 
‘ 


POWERFUL CHOICES. 
Modern set-top antennas are a great 
built-in signal amplifiers and filers to 
capture a great signal. Others are even 
tunable to optimize reception. If the 
customer doesn’ want anything on top 
of the TV, a state-of-the-art external 
antenna can be neatly hidden inside the 
attic or mounted atop the roof. A word 
of caution: antennas that use the house 
wiring should be avoided due to problems 
with interference and overall poor 
performance. Of course, there will be a 
few customers who, because of unusual 
circumstances or distance, simply 
cannot use #n antenna. For these rare 
instances, obtaining local stations via 
“lifeline” cable service is appropriate. 
But, again, most cusiomers can get 
better-than-cable local station reception 
with an antenna...and with an antenna 
they get local channels free! Remember 
Free TV? 


DSS, THE ANTENNA, AND 
EVERY THING IN BETWEEN. 
A clear-as-a-bell local TV signal also 
depends on more than the antenna. The 
lead-in should always be a quality coamal 
cable. not the old-style flat-wire lead. 
The antenna must be securely mounted 
(if external) and the lead-in should be 


properly installed with readily-available 
brackets so it doesnt flop around in the 
wind (a common cause of ghosts 

jitters). Inside walls, the antenna lead 
should be kept away from electric: 
wires to avoid picking up interference. 


MAKE LOCAL TV YOUR 


OPPORTUNITY! 

way DSS owners can get their loc 
channels with an antenna and a push < 
the remote button. Be sure to 
in-depth with them about how 
better antennas are today to make sure 
they clearly understand that loc 
station reception quality is not an 

but an opportunity with DSS! By doing 
so, you've eliminated any risk for the 
consumer while creating a sales and 
satisfaction opportunity for yourself. 


Tell them that with an antenna, all the 

no need to keep (or pay for) cable. To 
help, create a simple flyer or poster, 
paste on the logos of your local statior 

and above it write, “With DSS, all these 
channels are free!” Plus, make up stickers 
that say the same thing and place them 
on TV tubes and DSS dishes on display! 


By solving the local TV compatibility 
question in your customers mind, 
you'll not only increase DSS sales, you'll 
open up new opportunities to sell 
armennas! And by helping customers get 
the best possible local TV signal 
free, they're bound to give you a great 
reception! @ 
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THe FREEDOM ANTENNA 
FROM MiTO CORPORATION 
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signals. With the Freedom Antenna 
you can double your sales, double 


your profits and double your customer 
atisfaction by giving,them: - : ro: 
¢ A Better Solution - nd-neet! for outdoor 


or rabbit ear antennas,~ ; 
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Monday, December 23, i996 


onc., Amnmounces a Breakthrough in Local Thanne. TV Recept:--:: 
for Direct Broadcast Satellite 


Antennas America, 


WHEAT RIDGE, <cslo., Dec. 23 /PRNewswire/ -- Antennas America, inc. .OTC 
SULLETIN SCARD: ANTM) today announced the introduction of two cf its lates: 
*-at conformal antennas designed to provide the Off-Air soluticn for Direc: 
Satellite Systems .D>SS) -nstallations. 


The FREEDCM(TM) Antenna System, is a flat UHF/VHF TV antenna that confcrms 
tne cack of the sateliice dish using the dish’s existing hardware. Designed - 
ce inconspicuous, =he FREEDOM(TM) antenna is an ideal solution to the problem 
of Local program reception with the popular 18" dishes. 


Antennas America, Inc. has also introduced another conformal antenna. The 
WALLDO'TM) Antenna System is a flat UHF/VHF TV antenna, measuring 15 1/2" x : 
x 2". This antenna is designed so that it conceals the fact that an outdoor ‘| 
antenna has been installed. 


Using technology developed by Antennas America, both antennas are 
omnidirectional and work in locations where a medium gain antenna is requirec 
The Company will market the antennas as the solution to the problem of ante 
installations on rooftops where there may be limitations due to zoning codes, 
covenants, homeowner restrictions or where there is the need for a more 
aesthetically pleasing solution. 


According to Amtennas America CEO, Randall P. Marx, "We recognized the 
explosive growth of the wireless TV market and we were able to solve the 
primary cbjection using our existing patented technology. Rabbit ears and 
other cumbersome conventional antennas should be a thing of the past." 


Antennas America, Inc., using technology developed by the Company, designs 
develops and manufactures a complete line of antenna and related systems for 
she wireless communication industry. These products include several planar 
array flat antennas for indoor and outdoor use as well as conformal antennas 
des:gned for smaller applications such as radios and computer devices. The 
company also provides custom antenna designs and manufacturing for Original 
Equipmen= Manufacturers (0.E.M.) and other emerging wireless communications 
markets. 


/CONTACT: Randall P. Marx of Amtennas America, Inc., 303-421-4063, rmaai 
dacl.ccom/ 17:39 EST 


---- INDEX REFERENCES ---- 
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increase their Coverage area. (3) Broadcasters in smail and rural markets should have more flexibility in DTV transi- 
tion schedule because of financial constraints and differing market demands. 


Modems and Digital Highlighted 


NCTA EXPECTING ‘BIGGEST EVER’ FCC CONTINGENT AT CONVENTION 


Ail 4 FOC commissioners. NTIA Dir, Lamy Irving, about 10 Capitol Hill staffers and “probably the largest contin- 
gent ever” of FCC staffers will speak at NCTA convention March 16-19 at New Orleans Convention Center, NCTA 
Vp Barbara York said. Assn. said preregistration is up 10% from year ago, when 30,593 attended LA. convention. 
and NCTA has sold out all exhibit space, resulting in 10% increase in exhibit areas. 

Comrs. Ness and Chong at opening pienary 2 p.m. Sun.: 
ill speak at international session Sun. FCC staffers include 
Rudy and Dan Gonzalez, plus John Nakahats of Office of General Counsel 
and Office of Engineering & Technology Chief Richard Smith, noon Tues. 


Hill staffers include: Julian Epstein, Mitch Glazier, 
Robert Raben and David Schooler, ali 3 p.m. Mon. 
Office Senior Attorney William Roberts, noon 
Patrone of Boston and Byron West of Denver, 9:30 a.m. 
sessions 3 p.m. Mon., noon Tues., 9:30 Wed.; modem panels 


! ; Lifetime CEO Doug McCormick, 3:30 Sun.; TCI Pres. Leo Hindery, Conti- 
Networks Chma. Kay Koplovitz and Cox CEO James Robbins, 9:30 Moa.: 
Discovery Chma. John Hendricks, @Home Chma. Thomas Jermoluk. 
Briaa Roberts; Time Warner Vice Chmn. Ted Turner, closing gen- 


capability to print maps as well as shuttle buses and people movers 10 aid movement through convention ares. 


Hostetter, convention ciane, and NCTA vice chia. told reporters Mon. that he won't move up to be NCTA 
. as has become traditional. He said . 


of Continental by RHC wasn’t factor: “I'm just not available 
do it this year.” Hossetter said he will nominate Robert Miron of Newhouse as chmn. Miron was chma. in 1990. 


4. a 


OSS POPULARITY REVIVES NOVEL BROADCAST ANTENNA DESIGNS 


in RF antenna design as viewers seek alternative ways to re- 
© aa rid cennanes lnmoduaed by Day Sequere, SLMuber 


y that besides desiring access to off-air signals, viewers have become ac- 
from satellite sources. Consequently, new RF antennas must bet- 
rooftop directional antenna. Cosmetics are yet another factor: ears add 
set-top clutter while multiple rooftop masts for DBS and terrestrial antennas detract from home's curb appeal. 


TASIEVA VIS, 123° 
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Wednesday, March 26, 1997 
Antennas The Hot News For Satellite TV 


Denver Post 
By Stephen Keating 
Copyright i997 


LAS VEGAS, Nev. - The hot news, the groundbreaking technology by which 
satellite TV will win millions of cable customers, is ... an antenna? 

Yup. That’s the buzz here at the Satellite Broadcasting and Communications 
Association convention, which ends Thursday. 

DirecTv, which serves 2.4 million satellite customers from its uplink 
facility south of Denver, is pitching TV antennas as an ankle support for the 
industry’s Achilles’ heel: Though satellite companies can offer up to 200 
channels, they haven’t offered popular local channels due to technical and 
regulatory hurdles. 

Enter, or more accurately, re-enter the good old antenna. 

"We've got to integrate the antenna with the 18-inch satellite dish," said 
Eddy Hartenstein, DirecTv’s president, during Tuesday’s opening session. "We'r 
testing it in certain markets." 

"I think you’ve got a winner," said Eddie Fritz, president of the National 
Association of Broadcasters. 

That remains to be seen. 

Consumers justifiably may be confused by the choices among antenna, cable 
and satellite-TV service. Hartenstein said cable companies erroneously have 
convinced their 65 million subscribers that cable is needed for reception of 
broadcast channels like NBC, ABC, CBS - which remain the most widely viewed 
networks, in part, because they offer local newscasts. 

While cable may indeed provide better reczption of broadcast channels, a n 
breed of antennas is on display here that could fill the satellite gap. 

The Freedom Antenna, made by Antennas America Inc. in Wheat Ridge, fits 
snugly behind an 18-inch satellite dish and requires a line attachment to the 
house. 

"We introduced them in January and have sold 15,000" for about $70 each, 
said Kevin Schoemaker, the designer. 

Also exhibited in the “Antenna Farm" display was a 76-inch-long antenna fre 
Terk that connects to the side of the house and to the satellite dish. That 
sells for about $130. 

“We've never had off-air antennas at the show before,” marvelled Charles 
Hewitt, president of the SBCA. 

Not everyone is convinced that combined satellite/antenna service is the wa 
to go, even though local channels are a critical issue to resolve for satellit 
companies. 

Charles Ergen, the president of Englewood-based EchoStar who is here this 
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, has joined satellite forces with Rupert Murdoch in a $1 billion deal 
isely to offer local channels to much of the United States through “spot 

* gent directly to the 18-inch home dish. EchoStar has 440,000 customers. 
"I think the companies underestimated just how big an issue" local channels 
suld become, said Jimmy Schaeffler, a satellite-TV analyst with the Carmel 

>. "This is an industry that’s still cutting its teeth." 

(END) 03-26-97 
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1. Is there any location in the United States to which 
PrimeTime 24 will not sell its package of distant network 
stations? If so, what are those locations? 


2. Isn't it true that roughly 2/3 of all American 
households subscribe to cable? And isn't it true that many cable 
households have discarded their rooftop antennas, or failed to 
keep them in working order? 


3. Does PrimeTime 24 determine whether a household 
actually has a properly functioning rooftop antenna before it 
will sell distant network stations to the household? If not. how 
can you have any confidence in a household's claims about what 
results they get with a rooftop antenna? 


4. PrimeTime 24 promotes the use of distant network 
stations as a way of “time-shifting” prograuming, doesn't it? 
And it also promotes the availability of out-of-market sports 
programming, doesn't it? Those are not the reasons that Congress 
had in mind when it created the satellite carrier compulsory 


license, are they? And they have nothing to do with being in an 
“unserved household,” do they? 


S. If a subscriber states ov»» the phone that he or 
she does not receive an “acceptable” picture, will PrimeTime 24 
sign up the subscriber without any further investigation? jf the 
subscriber is challenged, will PrimeTime 24 continue to allow the 
subscriber to receive distant network stations so long as the 
subscriber is willing to state that there is some problem with 
his or her over-the-air reception? What objective information 


does PrimeTime 24 rely on in deciding whether to provide network 
service to a household? 


6. PrimeTime 24 has more than 2 million customers who 


receive network stations by satellite. How many signal intensity 
tests has PrimeTime 24 performed? 


7. Didn't PrimeTime 24 agree to the statutory 
definition of “unserved household” in both 1988 and 1994? Aren't 


724 


you coming back to change the rules of the game after you have 
failed to comply with the existing rules? 


8. PrimeTime 24's monthly copyright costs for selling 
a package of 8 networks stations are only 48 cents. Yet you (or 
your distributors) sell the package for close to $5 per month. 
This is a highly profitable business for PrimeTime 24 and its 
distributors, is it not? Does this help explain why PrimeTime 24 
is so willing to take the word of its subscribers about whether 
they qualify as “unserved households”? 


Questions for Russel) Neumann 


1. When subjective picture quality ratings have been 
conducted in other contexts, how many different people have been 
used to evaluate picture quality in any given case? Don't 
professional standards require that any subjective ratings be 
done by more than one person? 


2. Are you aware of any context in which the FCC has 
required subjective picture quality assessments to be conducted 
in hundreds of thousands (or millions) of individual cases? 


3. If Congress changed the standard for “unserved 
household” to a subjective picture quality standard, how many 
people would need to be available to evaluate the picture quality 
at hundreds of thousands (or millions) of satellite homes across 


the country? How would they be trained? How much would this 
cost? 


4. Please tell us about all of the different locations 
at which you have compared signal strength and picture quality. 
Also, please tell us whether the locations that you selected for 


your Pittsburgh study were randomly selected, or if not, how they 
were selected. 
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Hamilton County Telephone Co-op | OF COPYRIGHT 
P.O. Drawer “B* APR 28 1997 
Dahigren. Illinois 

618/736-2211 RECEIVED 


April 25, 1997 " pes 


Ms. Tonya Sandros 

Copyright Office : 40 
Room 403 

Library of Congress 
208 Second Street, SE 
Washington,DC 20003 


Dear Ms. Sandros 


Enclosed are 15 copies of prepared comments in the Matter of the Revision of the 
of the Cable and Satellite Carrier Compulsory Licenses. 


My name is David E. Parkhill and I earlier faxed a letter of intent to testify to Mr. 

William Roberts. If you or someone from your office could notify me of what day 
and approximate time | need to be there it would be greatly appreciated. My office 
phone number is 618-736-2211 and fax numbei is 618-736-2616. 


David E. Parkhill, EVP/GM 


Telephone Systems Reeders. Business 936 
Satellite Systems Programe .:3 Mainter ince 

Paging Tor ¥ 

Fax 


GENERAL COUNSEL 


OF COPYRIGHT 
Comment Letter _— APR 28 1997 
Comments of Hamilton County Communications, Inc. 
no, 70 Washington, DC 
in the Matter of Revision of the Cable and Satellite Carrier Compulsory Licenses 
Docket 97-1 
April 1997 


My name is David E. Parkhill, and I am the Executive Vice President/General Manager of 
the Hamilton County Telephone Cooperative and its subsidiary Hamilton County 
Communications, Inc. Hamilton County Telephone Co-op and its subsidiary are located in 
Dahigren, Illinois, a town within Hamilton County. 


At Hamilton County, we provide hardware and programming for both the C-Band and 
DSS satellite systems. On the C-Band side we provide programming to over 1,000 
customers in Southern and Central Illinois. With the DSS system we serve those living 
within Hamilton and Jefferson Counties and we presently provide programming services to 
over 1,500 customers. Both Hamilton and Jefferson Counties are mainly rural areas. We 
started providing C-Band services in 1985 and DSS services in 1994. 


Hamilton County has been a member of the National Rural Telecommunications 


Cooperative (NRTC) since its inception and NRTC has been our sole provider of 
wholesale satellite programming for both systems 


The network signals and distances in air miles we have in our area are: ABC - 45 air 
miles, CBS - 70 air miles, and the NBC affiliate is about 75 air miles. 


White Area Concerns 


The networks in our area, for the most part, are out of reach of obtaining a good picture 
without spending close to $1,000.00 to have a 50’ tower, 12” VHF/UHF antenna, rotor, 
and a preamp installed. We have been trying some new antennas with preamps that tie in 
with the DSS systems but the broadcasting towers are too far away to pull in much of a 
picture. The fact that most of the people on cable systems do not have an antenna and 
don’t wish to put this kind of money into one just to get the local networks has been our 
biggest blockage in being able to compete with the cable companies and the wireless cable 
companies. 


937 


The people in our area would be happy to watch the local networks if they were able to 
vet them without having to spend a large amount of money. When we talk to people that 
are on cable about either a C-Band or DSS system and they ask about the networks, we 
tell them that they can’t be turned on for 90 days. They think we are trying to put 
something over on them. 


We have had to turn some people off of certain network signals because the local 
networks have challenged the supplier of the satellite network feeds and said these people 
fall in their zrade A or grade B propagation pattern. The way the laws are today we can 
do nothing but ask thé customer to contact the network and see if they will give them a 
waiver or shut off the network. 


From all that | can find out, the counties of Hamilton and Jefferson either fall in or extend 
past the grade B contour of two out of the three networks in our area. To me this means a 
weak to very poor signal for many of my customers. In my opinion, I feel that we should 
be able to turn on the distant networks for our customers without any question in areas 
like this because the local networks do not broadcast their signal over satellite. I believe 
that people should be able to receive a good quality picture all of the time not just part of 
the time 


KFVS. from time to time, runs an ad that says if you are able to receive their signal at all 
that you are not qualified to receive network programming from a satellite rebroadcast. 
Some people have came to us with the idea that having a satellite system to receive 
programming is illegal after having seen the ad and not paying close attention to it. 


| have had some people say they would like to get the networks from other areas so they 
could keep up with what is going on in the area they come from or have family in. Some 
sav they want to see the network programming but can’t because of various reasons and 
by having distant networks they can catch the programming at a different time. When we 
ask the customers if they can receive the local networks we must take them at their word 
that they can’t if that is whet they tell us 


Summary 


lhe people in our area would like to be able to watch the local networks without having 
to spend a large amount of money to do so. They are willing to watch a lesser quality of 
picture to get the news and weather that is closer to home if they could get the balance of 
the network programming from a satellite system with a quality picture. People today do 
not like being told they can't have something that a friend has and it is all because of 
where they happen to live 


We know the Copyright Office is looking at making some changes concerning the areas 
we have mentioned We urge the Copyright Office to drop the “White Area” rules 
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Before the BENERAL COUNSEL 
Comment Letter UNITED STATES COPYRIGHT OFFICE OF COPYRIGHT 
LIBRARY OF CONGRESS | 
RM 97-1~ Washington, D.C. APR 28 1997 
= ie RECEIVED 
In the Matter of: 
DOCKET NO.97-1 
Revision Of The Cable And Satellite Carrier 
Compulsory Licenses 
STATEMENT OF TESTIMONY 
PREAMBLE 


A miracle of the mind creates, “original works." We call this creation. 


The creative mind of the forefathers, enacted a beautiful and precious legal instrument, 
called the Constitution. 


Power ... To promote the Progress of Science and useful Arts, by securing for limited times to 
Authors and Inventors the exclusive Right to their respective Writings and Discoveries.” (United 
States Constitution, Article 1, Section 8) 

In 1909 the Copyright Act guaranteed protection for this creation and referred to this 
Creation as an “original works of authorship." 

In 1976, there was a general revision o the Copyright Law. Exclusive Copyright 
protection against copyright infringement was guaranteed by the enactment of certain 
compulsory licenses, therein. 


The idea of Compulsory Licenses is ingenious and, should be extended in perpetuity 


1. As a copyright owner who has neither acquired copyright ownership through work 
made for hire, assignments, or the like but, who is the creator of the "work" and, who owns the 


exclusive right to his “original works of authorship,” copyright protection guaranteed through the 
a 


BEST COPY AVAILABLE 


Specifically, cable and satellite compulsory licenses offers me and other individual copyright 
owners the right to monies paid in by copyright users on a statutory basis, for the use of his or 
her intellectual property and, the distribution of same, subject to certain statutory provisions. It 
also gives individual copyright owners access to information that is normally considered by 
private enterprises, as privileged information. 


2. There is no need to go from user to user and visa versa to negotiate. 


3. The benefit of the compulsory license clearly outweighs the converse. On the one hand 
anyone who chooses to be a cable operator or satellite carrier has access to a uniform set of rules 
and regulations and, on the other hand, so does the copyright owner. The compulsory license is a 
balanced measure and, is a forum for the meeting of the minds, i.e. the copyright owner and user, 
without direct contact. Their only obligation is to:- 


(a) read the pages of the copyright law and, compulsory license(s) which is/are applicable 
to their needs. 

(b) adhere to the copyright law and, compulsory license(s) requirements and, 

(c) participate in proceedings which may affect their interests. 

4. The compulsory licenses encourages the freedom of trade. It is the forum of the free 
market place. 


5. The compulsory license offers a forum to resolve controversies for the distribution of 
royalties and for rate adjustments, in the event no voluntary agreement is made, by the dates 
which are set by the Copyright Office and CARP. 


6. Courts cannot expedite dispute proceedings, since they are bound by their calendars. 
Commercial Arbitration, without the expert facilitation of those who are career personnel in the 
area of Copyright and Compulsory Licenses, may frustrate a just cause of action. 


The Coovright Office ——e ight and, Nconsinn ule, 
regulations and procedures and, can more efficiently maintain a continuum of commerce rather 
than a disruption. The CARP has the expert advice of the Copyright Office to rely on. 


7. I cannot help but stress that the cable and satellite compulsory licenses should be 
regarded in the same light as the Copyright Act, i.e. in perpetuity, subject to periodic revisions, 
expansions and, amendments. 

LEGISLATIVE PROPOSAL ANDVOR AMENDMENTS 


There are three areas, in which I will make recommendations to Congress for 
amendments. 
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(1) The Copyright Law protects against copyright infringement. However, my own 
personal experience has been that, that protection is at times too often, jeopardized by dismissals 
from a proceeding in the Copyright Office and the CARP, this occurs as a result of motions 


made by certain monopolies. 


The copyright users, to the best of my knowledge, so far in the history of the compulsory 
licenses, have conformed to the requirements of the copyright law compulsory licenses. They are 
therefore, not liable for copyright infringement. The dismissed party from a proceeding to which 
he has an entitlement, is left with no recourse, in regard to suing the copyright user for copyright 
infringement. This effect seems to counter that of the intent of the Constitution, Congress, the 
Copyright Law and, specifically the compulsory licenses. 


The intent of the above three legal instruments, appears to my mind as being, an attempt 
to guarantee, a copyright owner from copyright infringement in perpetuity, subject to renewals. 
Per Title 17 U.S.C. § 102, ° copyright protection subsists, in accordance with this title, in original 
works of authorship fixed in any tangible medium of expression, now known or later developed, 
from which they can be perceived, reproduced, or otherwise communicated, either directly or 
with the aid of a machine or device.” 


Specifically, the Copyright Law, in regards to compulsory licenses, has granted 
monopolies the right to, “lump their claims together and file them jointly.” It is good to provide 
this exemption to these monopolies. However, on the other side of the coin, the effect, as I have 
found out from personal experience, is that this exemption does not “protect trade and commerce 
against unlawful restraints and monopolies,” as is the intent of the Act of Congress of July 2, 
1890, better know as the Sherman Act as amended, in fact it encourages “unlawful restraints and 
monopolies.” 


The legal manipulations of these monopolies have been, a consistent concert effort to 
irreparably deprive parties of their entitlements, under the compulsory licenses. By actions of 
these monopolies the process of the compulsory licenses reduces itself to, not if you are entitled 
to monies under the statute, but rather, how to get the monies you are entitled to. This has been 
experienced, even when they have not presented any legitimate evidence to support their direct 
case. 


My proposal therefore is, that all paragraphs of the compulsory licenses which relate to 
the above exemption be amended with the addition to read, “notwithstanding any provisions of 
the Anti-trust Laws, for the purposes of this clause any claimants may agree among themselves 
as to the proportionate division of compulsory licensing fees among them. may lump their claims 
together and file them jointly or as a single claim, or may designate a common agent to receive 
payment on their behalf, provided that the effect of so doing would not be construed, in the mind 
of a reasonable person, as the cause of no “protect{ion] of trade and commerce against unlawful 


restraints and monopolies." 
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(2) Added to the above provision it is hereby, recommended that any agreement amongst 
themselves as to a settlement that is not a proportionate division of compulsory licensing fees, 
shall at all times include interest earned on the agreed amount. The interest so earned shall be for 
the period beginning from the date of the initial investment in the Treasury, by the Register of 
Copyrights, to the date of payment of the agreed amount, to the other party. 


(3) Furthermore, the monies distributed to at least one of these monopolies with whom I 
had an affiliate agreement, from my personal experience, were not automatically redistributed to 
me, even though I proved to them my entitlement. I had to Arbitrate in order to be paid. (see on 
record at the Copyright Office AAA Arbitration case No. 13°143 00644 92, James Cannings 
/Can Can Music vs. Broadcast Music Inc. BMI, Index # 119557/94, Supreme Court of the State 
of New York County.) Moreover, to the best of my knowledge, they have not to date manifested 
to their affiliates, in any of their brochures any categories, specifically notifying them of their 
entitlement to monies under the various compulsory licenses. I would recommend that Congress 
amend the compulsory licenses to make all parties accountable to their members and affiliates in 
this regard. And that any disbursment of compulsory licenses fees, be made to any member or 
affiliate strictly on the basis of the statutory provisions which establish entitlement.. 


The revisiting of Congress to issues which affect the cable and satellite compulsory 
licenses, has also granted to me the opportunity to have Congress be aware of issues that affect 
all compulsory licenses. This opportunity has allowed me to state the above facts from the point 
of view of an individual copyright owner, who is prosecuting his claims before the Copyright 
Office and CARP. It is hoped that Congress will take a close look at all facts which are presented 
herein, as | am presenting these facts from the perspective of first hand knowledge. 


I cannot help but stress again, that the cable and satellite compulsory licenses should be 
regarded in the same light as the Copyright Act, i.e. in perpetuity, subject to periodic revisions, 
expansions and, amendments. It is my hope, that Congress would take the necessary steps to 
guarantee this and, that it would initiate legislative amendments to all compulsory licenses as per 
my recommendations. I would be glad to facilitate and, can be consulted should the need arise. 


Respectfully subpitted, Sworn before ort, 26 K 
hy," fpr 1707 
James Cannings/Can Can Music = 
400 2nd Avenue # 22C DANIEL ANOREJCZUK 

Notary Public, State of New York 
New York, N.Y. 10010 alied 2 each 
(212)642-8260 — 
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April 25, 1997 Comment Letter 


Copyright GC/l & R — ; 

P.O. Box 70400 —— 
Southwest Station 

Washington, DC 20024 


Dear Counselor: 


I feel compelled to write this statement as it will echo the expressed concerns of a 
large part of our customer base from rural Boone County. Recently our local NBC 
network provider began to contest the subscriptions of persons who were subscribing to 
NBC affiliate(s) from another part of the country via satellite. These subscribers received 
letters saying their programming would be disconnected according to rights given the 
local station with federal legislation. This action on part of the local station has caused a 
flurry of activity including heated arguements with the local station, letters to 
congressmen, and people upset with our business even though we have no control in the 
matter. 


Most people first express the opinion that if they are paying for a service, they 
should be able to watch it without interference from a local station. 


The next issue raised most frequently is that reception is poor at their home so a 
satellite feed is the only way they can get a viewable signal for that network. When asked 
if they have an outside antenna about one half stated they did have one, but still get an 
unacceptable signal. Many of the people who don’t have an outside antenna live in a 


Another often voiced concern is that they subscribe to the other network not 


because of network or syndicated programming but to watch the news or sports from the 
cast or west coast. 


With these objections in mind from satellite subscribers, as well as the capital risk 
to the local station from the lost revenue due to a challenged subscriber base, a system 


that pays a royalty to the local station generated with revenue from subscribers in a Grade 
A service area may be the most fair. Our customers have never complained about having 
to pay for network programming, the only quarrel is being forced to watch a snowy 
and/or ghosting station when they are willing to pay for one that is much clearer and 
easicr to watch. Customers point out that it is their right to choose whether to buy an 
antenna or a satellite dish to watch the programming that pleases them. Not the network 
affiliates choice. 


With regard to poor reception, the local NBC station has made a couple of 
exceptions to their decisions to contest. There are still many who have asked for 
exceptions that were denied. Without any criteria for what constitutes poor reception, 
there can be a strong signal that will still be unwatchable due to ghosting and other 
interference. A criteria must be set which considers more that just DB of signal strength. 
Somehow viewability must be considered. 


Addressing the third most raised objection to the present situation will involve 
allowing a paying subscriber to watch non-competing programming while competing 
programming is being blacked-out. If the objection on part of the network affiliate is in 
same lime programming competition, then the satellite programming competition, would 
likely be shut off only during prime time. This way the local news, syndicated 
programming and local sports could be viewed by the subscriber. This would pose no 
more threat to the local station than any other satellite channel. 


The points raised here do not cover all aspects of the problern but do illustrate the 
most discussed concerns as raised by out 1600 plus subscriber base. 
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Sincerely, 


Chris Rohlfing 
Manager of Member 
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The following are my statements surrounding the “compulsory licenses” with specific 
regard to the “white area” rules. I respectfully request that my statements be contained in 
the records. 


I am the general manager of Satellite Television Services, Inc. (S.T.S.), which is a 


subsidiary of the Clay County Rural Telephone Cooperative, Inc. S.T.S. is a DIRECTV 
DSS program provider in eight west central Indiana counties. 


from local network stations telling them their distant network service was going to be 
disconnected because they lived within the “white area” and were not eligible to receive 
the service. My customers were extremely upset and don’t care about the Satellite Home 
Viewer Act and associated white area rules. They believe that they should be able to view 
whatever they are willing to pay for. Some consider it a violation of their first amendment 
rights. 


I agree with my customers and believe that the copyright license created by the Satellite 
Home Viewer Act of 1988 is no longer justified. I suggest a possible solution would be a 
surcharge paid by consumers who elect to purchase a distant network signal, no matter 
where the consumer lives. I would eliminate area boundaries altogether because they are 
impossible to manage and administer. The surcharge could be collected and paid to the 
local network affiliates by the respective program providers (i.e. DIRECTV /NRTC/ 
ECHOSTAR/ etc.). Bottom line, I would keep it simple and easy to administer. 


I know that implementation details of my proposed solution are more complicated than my 
high level description. However, I firmly believe this is what the general public wants and 
deserves. 


Ginyy) “rove 
David 
General Manager 
800/7-STS-DBS « 317/838-0747 « FAX 317/838-0767 


2028 Stafford Rd. « Suite D « PO Box 867 « Plainfield, IN 46168 
www.countryconnect.com/sts/ 


